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PREFACE. 


TuE  Law  relating  to  Copyright  is,  in  many  of  its 
pliases,  of  a  dubious  and  complex  nature,  and  the  appli- 
cation of  its  principles  to  particular  cases  frequently 
becomes  a  matter  of  extreme  difficulty.  That  this 
should  be  so  will  surprise  no  one  who  may  have  occasion 
to  define  the  meaning  of  a  large  number  of  imperfectly 
drawn  Acts  of  Parliament,  rendered  more  confusing  by 
reason  of  conflicting  decisions. 

The  truth  appears  to  be  that  this  branch  of  Law, 
having  been  built  up  gradually  to  suit  the  requirements 
of  successive  generations,  ha^  become  overburdened  with 
exceptions,  which,  however  unpleasant  to  contemplate, 
it  is  still  necessary  to  weigh  and  apply. 

The  American  Authors  (undoubtedly  the  best  expo- 
nents of  •  the  Law  on  the  subject  of  Copyright)  are 
unsparing  in  their  criticism,  and  do  not  hesitate  to 
condemn  numerous  decisions  of  the  Courts  either  as 
manifestly  wrong  or  altogether  out  of  harmony  with  the 
demands  of  the  age. 

In  the  following  pages  I  have  endeavoured  to  lay 
before  the  Profession  the  Law  relating  to  Copyright  and 
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Trade  Marks,  treating  it  more  particularly  with  refer- 
ence to  the  many  questions  of  Infringement  Avhich  have 
from  time  to  time  arisen  for  adjudication  in  this  country 
as  well  as  in  America. 

To  codify  and  condense  is  at  all  times  a  difficult  task, 
owing  to  the  risk  of  omission  which  such  a  course  of 
procedure  necessarily  involves ;  I  have,  however,  thought 
it  better  to  incur  such  risk,  hoping  to  avoid  the  conse- 
quences by  a  careful  analysis  of  principles  which  could 
undoubtedly  have  been  more  easily  enlarged  upon. 

The  Patents,  Designs,  and  Trade  Marks  Act  of  1883 
proceeds  in  a  great  measure  upon  the  lines  of  the 
repealed  Act  of  1875 ;  where  the  verbiage  has  been 
altered  it  has  been  mainly  in  conformity  with  precedent 
as  gathered  from  the  reported  cases. 

J.  U.  S. 


3,  Plowdkx  Buildings,  Templk,  , 
London,  E.G. 

June,  1884. 
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TABLE 

Showing  the  Times  during  which  Copyright  subsists  in 

Various  Productions. 


GREAT  BRITAIN. 

Books, — During  the  natural  life  of  the  author,  and  a  further  period  of 
seven  years,  commencing  from  tlie  time  of  death  ;  or,  for  the  term  of 
foily-two  years  from  publication,  whichever  shall  be  the  longer.  When 
the  book  is  published  posthumously,  then  for  forty-two  yciii-s  from  the  date 
of  publication  (5  &  6  Vict.  c.  45,  s.  3). 

Map$y  Lliartu,  and  Plans  (separably  published).  —  As  in  the  case  of 
"  Books ''  (5  &  6  Vict.  c.  45,  s.  2).  The  term  provided  by  the  Ist  sect,  of 
8  Geo.  II.  c.  13,  is  fourteen  years  from  the  day  of  first  publication  (nee 
infra,  pp.  81),  151). 

Engravings,  Prints,  and  Lithographs. — Twenty-eight  yeaw  fi'om  the  day 
of  first  publication  (7  Geo.  III.  c.  38,  s.  7  ;  the  jfrovisions  of  the  Acts  relating 
to  Prints  and  Engravings  were  extended  to  LUhograplui  by  16  dj  16  Vict,  c,  12, 
«.  14). 

Paintings,  Drawings^  and  Photograplis, — During  the  natural  life  of  the 
author,  and  a  further  period  of  seven  years,  commencing  from  death  (25 
&  26  Vict.  c.  68,  8.  1). 

Srulpture,  Models,  and  Casts. — Fourteen  years  from  date  of  publicaticm 
(54  Geo.  III.  c.  56,  s.  1) ;  with  a  further  term  of  fourteen  yeai-s,  if  the 
artist  be  living  at  the  expiration  of  the  former  period  {ihuL  s.  6). 

Designs. — Five  years  from  the  date  of  registration  (46  &  47  Vict  c.  57, 
5.  50). 

Plnyright.—Xs  in  the  aise  of  books  (3  &  4  Will.  IV.  c.  15  ;  5  &  6 
Vict.  c.  45,  s.  20) ;  but  see  infra,  pp.  118,  124. 


UNITED   STATES. 

In  the  Case  of  all  JF^orks, — Twenty-eight  years  from  the  time  of  record- 
ing the  title  (Rev.  Stat.  s.  4953).  An  additional  term  of  fourteen  years 
may  be  secured  by  the  author,  if  he  be  living  at  the  expiration  of  the 
former  jjeriod,  or  by  his  widow  or  children,  if  he  be  dead  (ibid.  s.  4954). 


ADDENDA. 


2tt  Ralph  [infra,  pp.  239,  250,  280),  also  reported  25  Ch.  Div.  194. 

DwJc  V.  BaUs  {infra,  pp.  ]28,  132),  also  reported  L.  R.  12  (,).  B.  D.  79  ;  53  L. 
J.  Rep.  C.  L.  97.     JJirmcd  on  Appeal,  W.  N.  1884,  p.  120. 

Booseyv.  Fairlic  {infm,  pp.  17,  122,  127,  129,  142,  164).  Affirmed  on  ApjKaJ, 
L.  R.  4  App.  Cas.  711. 

lie  AiiderswCs  Trade  Mark  (W.  N.  1884,  j».  75).  A  portrait  is  not  a  sufficiently 
"distinctive  device"  to  be  entitled  to  registration j^rr  se.  A  person 
is  not  entitled  to  register  words  which  are  merely  descriptive  and 
pMici  juris  (Trade  Marks  Registration  Act,  1875,  s.  10). 

Kicoh  V.  Pitman  (W.  N.  1884,  p.  82).  Where  a  lecture  is  delivered  to  an 
audience  admitted  without  payment,  any  person  present  may  take 
notes  verbatim  or  otherwise  for  his  own  private  use,  but  not  for 
purposes  of  publication  or  for  his  ovn\  personal  gain.  The  fact  of 
the  publication  being  in  shorthand  characters  makes  no  difference 
(See  infra^  pp.  2,  132,  133.) 

Afjer  V.  P.  ct  0.  Steam  Navigation  Co.  (W.  N.  1884,  p.  104).  In  an  action 
for  infringing  the  copyright  in  a  book,  it  is  no  defence  to  siiy  that 
the  defendant  merely  used  the  pirated  copies  by  giving  them  to 
his  agents  abroad,  and  to  merchants  with  whom  he  corres][X)nded 
by  telegraph. 

Bourne  v.  Coulter  (W.  N.  1884,  p.  111).  AMiei-e  the  plaintiff  within  the  time 
limited  by  R.  S.  C,  0.  XXVIII.  r.  2,  amends  his  statement  of 
claim  in  such  a  way  as  to  change  his  fonn  of  action,  and  to  bring 
it  wthin  the  provisions  of  a  different  statute,  the  defendant's 
proper  course  to  ])ursue  is  to  move  under  O.  XXVIII.  r.  4,  that 
the  amended  pleading  be  disallowed,  oi*  if  allowed  then  only  on 
proi)er  teims  as  to  costs.  A  motion  that  the  plaintiff  may  be 
ordered  to  pay  the  costs  up  to  the  time  of  the  delivery  of  the 
defence,  together  with  the  costs  of  the  motion,  and  that  the  action 
may  be  stayed  until  payment,  is  irregular  (sec  iw/m,  p.  215). 

JTiUman  v.  OjtpcnJteim  (W.  N.  1884,  p.  122).  Section  51  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  a]>i)lies  to  the  marking,  after 
the  Act  came  into  oi>cration,  of  an  article  made  according  to  a 
design  registered  under  the  old  Act.  [Whether  the  ;>rm.w  in  the 
section  applies  where  no  mark  at  all  is  placed  on  tlie  article,  qucere. 
(See  infra,  pp.  102,  109,  188,  223).] 
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PAKT   I.-COPYBIGHT. 


CHAPTER    I. 

THE   BIGHT   OF  COPY  IN  A  LITERARY  COMPOSITION  AS 

IT  SUBSISTS  AT  COMMON  LAW. 

Copyright  is  the  sole  and  exclusive  liberty  of  printing  Copyright, 

.    .  definitiirn 

or  othei-wise  multiplying  copies  of  an  original  work  or  of. 
composition  {Jefferys  v.  Booaey,  4  H.  L.  C.  920) ;  and  it 
exists  either  by  virtue  of  the  Common  Law,  or  under  the 
protection  of  some  particular  statute.  It  may  also  be 
described  as  the  exclusive  right  of  the  owner  to  multiply 
and  to  dispose  of  copies  of  an  intellectual  production, 
which  in  the  case  of  statutory  copyright  endures  only  for 
a  limited  time.  The  word  "copyright"  is  sometimes 
used  to  signify  the  right  of  the  owner  to  the  produc- 
tion resulting  from  his  own  skill  and  labour,  in  some 
instances  before,  and  in  others  after  the  publication 
thereof;  in  the  former  case,  it  is  called  Copyright  at 
Common  Law,  and  in  the  latter  Statutory  Copyright. 
Now  this  Common  Law  right  of  copy,  which  the  owner  Copyright 
of  every  intellectual  production  has  in  the  fruits  of  his  x^w.  ""* 
labour,  has  for  its  essence  not  merely  the  paper  and  print 
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of  the  author,  nor  the  marble  block  of  the  sculptor,  nor 
yet  again  the  canvas  of  the  painter;  but  the  perform- 
ance— considered  as  an  incorporeal  creation  embodied 
in  material  form.  All  ideas  are  free,  and  no  one  can 
Bare  Idea,  therefore  claim  for  himself  the  exclusive  possession  of  a 

twi  a  sub-    i  , .  ,        ,  1  i  •         •  1         1 

je4:i  of        *^^^^   conception,  yet  where   such  conception  is  reduced 
copijrigiu.   j.^  gQjjie  tangible  and  definite  form  so  as  to  be  capable 
of  identification,  the  rights  of  the  author  will  be  entitled 
to  protection.     Thus,  a  lecture  delivered  extempore  has 
all   the   attributes   of  property  attached   to   it ;    that    is 
to   say,  to  the   ideas  and  sentiments  of  the  lecturer  as 
expressed  and  conveyed  in  the  words  which  he  utters,  and 
if  anyone  should    take   down   these  words   as    they  are 
dictated,  and    afterwai-ds    publish  them  either  verhatirii 
or  with   mere  colourable  dififerences,  he  would,  without 
doubt,    be    restrained    (see    Abernethy   v.    IIutehiiiHon, 
CopyrigU,  3    L.  J.  Ch.   209  ;    1  Hall  &  Tw.  40 ;    CaArd  v.  Sime, 
^^^^^^pj^ty!^  28  Journ.  Juris.,  Jan.  1884).     The  property  in  an   intel- 
lectual  production  is  therefore   incorporeal,  and   wholly 
distinct  from  the  material  in  which  the  conception  is  con- 
centrated ;  such  material  is  indeed  necessary  as  a  vehicle  of 
transmission,  and  the  recognition  of  this  fact  forms  the 
•  basis  of  the  law  of  copyright  considered  in  relation  to 
infringement.     So  long  as  the  intellectual  production  is 
stolen,  it  matters  not  that  the  pirate  may  have  varied  the 
language  in  which  it  is  expressed,  for  if  he  has  unwarrant- 
ably taken  the  arrangement  and  combination  of  the  ideas 
and  sentiments  as  displayed   in   the   original    work,   no 
diversity  in  the  mere  detail  of   expression  will  protect 
him  from  the  consequences  of  his  act. 
Ccyitwian        As  already  stated,  the  Common  Law  right  of  copy  in  a 
au^rig  .  QQjjjpQgi^ijQn  Qf  i]^q  intellect  subsists  only  so  long  as  the 

owner  does  not  publish  it  in  the  technical  sense  of  that 
word ;  the  composition  may  indeed  be  reduced  to  a  tangible 
and  material  form,  and  still  remain  the  exclusive  property 
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of  the  author,  but  once  published,  his  right  has  gone  for 
ever ;  unless,  indeed,  he  has  taken  care  to  bring  himself 
within  the  protective  provisions  of  any  statute  which  may 
happen  to  subsist  with  regard  to  the  particular  subject. 
Before  actual  publication  the  author  has  the  uncontrolled 
mastery  over  his  material  production ;  he  may  destroy  it 
or  give  it  away,  either  with  or  without  any  conditions,  he 
may  part  with  the  possession  2tnd  reserve  the  property 
(ifai^qais  of  Queenshury  v.  Shebbeare,  2  Eden,  329 ; 
Thompson  v.  Stanhope,  Amb.  737  ;  Soutliey  v.  Sherwood^ 
2  Meriv.  435),  or  exercise  any  other  act  of  ownership  over 
it  (see  Prince  Albert  v.  Strange,  2  De  G.  &  Sm,  652 ;  1 
Mac.  &  G.  25  ;  Bartlett  v.  Crittenden,  4  McLean,  300 
(Amer.)  ;  Ibid.,  5  McLean,  41,  per  McLean,  J. ;  Jefferya  v. 
Boosey,  4  H.  L.  Gas.  867,  per  Erie,  J.).  His  creditors  may 
indeed  seize,  by  fi.fa.,  the  composition  itself,  a  manuscript 
for  instance,  but  they  cannot  publish  the  words  contained 
in  it ;  the  author's  property  in  them  they  cannot  touch, 
however  valuable  it  may  be  (BaHlett  v.  Crittenden,  5 
McLean,  37  (Amer.) ;  and  refer  also  to  Stevens  v.  Cody, 
14  How.  (Amer.)  528 ;  Stevens  v.  Cladding,  17  How. 
(Amer.)  447).  The  Common  Law  right  as  subsisting 
before  publication  must  therefore  be  carefully  contrasted 
with  the  Statutory  right  as  conferred  by  virtue  of  the 
authority  of  some  particular  Act  of  Parliament ;  for  upon 
a  true  appreciation  of  the  difference  depends  the  whole 
law  relating  to  copyright.  The  Common  Law  right  of  copy 
is  personal  property,  and  pri/md  facie  passes  with  a 
transfer  of  the  manuscript  or  work  of  art  to  which  it  is 
incident  {Tunfier  v.  Robinson,  10  Ir.  Ch.  142,  per  Smith, 
M.  R. ;  Palmer  v.  De  Witt,  2  Sickel,  538,  per  Allen,  J.) ; 
yet  it  will  not  do  so  if  the  owner  should  manifest  an 
intention  to  reserve  the  right  of  publication  to  himself 
(Queensbury  v.  Shebbeare,  2  Eden,  329  ;  Lucas  v.  Cooke, 
13  L.  R  Ch.  D.  872),  and  in  the  absence  of  any  express 

B  2 
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underatanding  between  the  parties,  the  question  is  always 

one  of  evidence  of  intention  {Queetishury  v.  Shebbeare,  Ibid,; 

Thompson  v.  Stanhope,  Amb.  737 ;  Southey  v.  Shenoood, 

2  Meriv.  435).     Consequently  the  literary  property  in  an 

unpublished  manuscript  may  be  assigned  by  mere  word  of 

mouth,  and  a  writing  is  never  necessary,  for  it  is  the  statute 

(if  anything)  that  insists  on  writing,  and  not  the  Common 

Notlost by  Law  (see  Poiver  v.  Walkm\  3  Maule  &  S.  7).     The  right 

Tivtnt,         at  Common  Law  cannot,  in  the  case  of  a  manuscript,  be 

w-^e^w'  *®vaded  by  an  abridgment,  a  summary,  or  even  a  review 

{Prince  Albert  v.  Strange,  2  De  G.  &  Sm.  693,  per  Bruce, 

or  unau     V.-C.) ;  nor  is  it  lost  by  a  publication  made  by  a  third  person 

puhlica-      without  the  authority  of  the  proprietor  (Boucicault  v.  Wood, 

^^-  2  Biss.  ( Amer.)  34, 39  ;  Crowe  v.  Aikin,  2  Biss.  ( Amer.)  208 ; 

Palnier  v.  De  Witt,  2  Sweeny  (N.  Y.),  530,  551 ;  2  Sickel, 

Effect  of     532  ;  Shook  v.  Neuendorf,  11  Daily  Reg.  (N.  Y.)  985).    If, 

publicatum  ^^owever,  the  author  of  the  production  should  publish  it, 

onComnum  }^q  must  minutely  comply  with  the  provisions  contained  in 

Lawrig/Us.  j  r  j  r 

the  statute  governing  the  case,  or  else  both  his  common 
law  and  statutory  right  of  copy  will  be  gone,  for  on 
publication  the  common  law  right  ceases,  and  unless 
such  publication  be  in  accordance  with  the  statute,  the 
statutory  right  will  not  attach ;  and  such  common  law 
right  of  property  once  destroyed  by  publication  is  not 
revived  after  the  expiration  of  the  time  allowed  by  the 
Copyright  Acts  {Donaldson  v.  Becket,  4  Buit.  2408) 
as  it  would  be  if  both  description  of  rights  could  sub- 
sist cohcuiTcntly ;  for  as  the  law  is  at  the  present  time 
generally  supposed  to  stand,  the  common  law  right  of 
property  is  divested  simultaneously  with  the  publication 
of  the  work  or  production.  On  analysis  of  the  cases,  how- 
ever, it  would  appear  to  be  by  no  means  clearly  settled 
that  the  Common  Law  right  becomes  merged  in  or  other- 
wise destroyed  by  the  statute,  or  ceases  to  exist  on  the 
publication  of  the  work  to  which  it  originally  attached. 
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The  first  copyright  Act,  passed  in  1710  (8  Anne,  c.  19) 
was  repealed  by  5  &  6  Vict.  c.  45,  s.  1,  and  prior  to  the 
former  statute  there  is  no  doubt  but  that  authors  had  a 
perpetual  right  of  property  in  their  works  by  virtue  of  the 
common  law ;  if,  therefore,  that  right  of  property  was 
taken  away,  it  must  have  been  by  operation  of  the  statute. 
This  question  was  first  raised  in  the  case  of  Tonson  v. 
Collins,  1  W.  Bl.  301,  321,  in  which  the  Court  inclined  to 
the  plaintiff's  contention  that  he  had  a  right  of  property 
independently  of  the  statute,  but  as  the  action  seemed  to 
have  been  brought  by  collusion,  and  a  nominal  defendant 
set  up  in  order  to  obtain  a  judgment,  the  Court  refused  to 
proceed  (see  per  Willes,  J.,  4  Burr.  2327).  At  any  rate 
the  common  law  right  of  the  author  was  so  extremely 
doubtful  in  1765,  that  Lord  Northington  declined  to  con- 
tinue an  injunction  obtained  by  the  assignee  of  an  author 
after  the  expiration  of  the  two  terms  of  years  allowed  by 
the  statute  of  Anne  {Oaboime  v.  Donaldson,  2  Eden,  327). 
In  the  famous  case  of  Millar  v.  Taylor,  4  Burr.  2303,  it  Millar  v. 
was  decided  by  a  majority  of  three  judges  of  the  King's  "^  ^^' 
Bench,  that  it  was  impossible  to  say  that  the  Act  of  Anne 
tacitly  abolished  the  common  law  right,  or  could  be  quoted 
to  show  that  no  such  right  ever  existed,  and  that  had  there 
been  any  intention  to  take  away  eveiy  pretence  of  right 
at  the  common  law  it  would  have  been  so  expressly 
enacted.  The  opinion  of  Mr.  Justice  Yates,  the  one  dis- 
senting judge,  was  based  upon  a  belief  that  there  could  be 
no  right  of  property  at  all  in  any  intellectual  production,  or 
in  anything  else  that  had  not  a  corporeal  existence,  but  that 
in  the  case  of  literary  copyright  such  right  was  confined 
to  the  manuscript,  and,  further,  that  before  the  statute  of 
Anne,  no  copyright  existed,  either  at  the  common  law,  or 
otherwise.  He  admitted,  however,  that  the  statute  gave 
a  certain  right  of  property  in  books  for  the  time  mentioned 
therein,  though  he  denied  that  an  intellectual  production 


THE   RIGHT   OF   COPY    IN   A   LITERARY    COMPOSITION 

could  be  identified  so  as  to  be  entitled  to  protection  : — 
statements  totally  irreconcileable,  since  the  right  of  pro- 
perty does  not  subsist  in  the  paper  and  printed  matter 
alone,  but  in  the  ideas,  sentiments,  and  expressions  which 
are  thus  externally  endowed  with  life  and  form.  It  is 
now  generally  admitted  by  such  writers  as  have  dealt  with 
.  the  subject,  that  the  judgment  of  Mr.  Justice  Yates  cannot 
safely  be  relied  on,  and  it  certainly  contributes  nothing, 
either  in  force  or  argument,  or  in  accuracy  of  historical 
facts  to  promote  the  success  of  a  contention  which  he  vainly 
urged  as  Counsel  at  the  Bar,  in  the  case  of  Toiison  v. 
Collins,  1  W.  BL  332,  already  referred  to.  The  principal 
case  defining  the  common  law  rights  of  authors,  and 
which  of  necessity  applies  to  every  species  of  intellectual 

Oonaldson  production,  is  Donaldson  v.  Becket  and  Others  (4  Burr. 

irgu-  2408),  decided  on  appeal  to  the  House  of  Lords  from 
a  decree  of  the  Court  of  Chancery.  On  the  case  coming 
before  the  House,  it  was  felt  to  bo  of  such  grave  im- 
portance that  the  Common  Law  Judges  were  directed  to 
deliver  their  opinions  upon  five  questions  submitted  to 
them ;  whereupon,  the  judges  desiring  that  some  time 
might  be  allowed  for  that  purpose,  the  further  considera- 
tion of  the  cause  was  adjourned  until  the  Tuesday 
following,  the  15th  of  February,  1774.  The  questions 
submitted  to  the  judges  were  the  following  : — 

1.  Whether  at  common  law  an  author  of  any  book 

or  literary  composition  had  the  sole  right  of  first 
printing  and  publishing  the  same  for  sale,  and 
might  bring  an  action  against  any  person  who 
printed,  published,  and  sold  the  same  without  his 
consent  ? 

2.  If  the  author  had  such  right  originally,  did  the 

law  take  it  away  upon  his  printing  and  puT)lish- 
ing  such  book  or  literary  composition,  and  might 
any  person  afterward  reprint   and   sell  for  his 
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own  benefit  such  book  or  literary  composition 
against  the  will  of  the  author  ? 

3.  If  such  action  would  have  lain  at  Common  Law,  is 

it  taken  away  by  the  statute  of  8  Anne  ?  And 
is  an  author,  by  the  said  statute  precluded  from 
every  remedy,  except  on  the  foundation  of  the 
said  statute,  and  on  the  terms  and  conditions 
prescribed  thereby  ? 

4.  Has  the  author  of  any  literary  composition  and 

his  assigns  the  sole  right  of  printing  and  publish- 
ing the  same  in  perpetuity  by  the  common  law  ? 

5.  Is  this  right  in  any  way  impeached,  restrained,  or 

taken  away  by  the  statute,  8  Anne  ? 

On  the  first  question  eight  judges  were  in  favour  of  the 
affirmative  against  three  for  the  negative.  Two  of  the 
minority,  however,  agreed  with  the  majority  on  the  general 
view  that  at  common  law  an  author  had  the  sole  right 
of  first  publishing  his  composition,  but  they  doubted  his 
ability  to  bring  an  action  except  under  certain  circum- 
stances; the  remaining  judge  thought  an  author  had  no 
right  of  property  at  common  law,  and  consequently  could 
not  bring  an  action  at  all. 

On  the  second  question  eight  judges  were  in  favour  of 
the  negative,  and  three  of  the  affirmative. 

On  the  third  and  fifth,  six  for  and  five  against ; 

And  on  the  fourth  question,  seven  for  and  four  against. 

Now,  the  chief  question  under  discussion  here  was  the 
third,  upon  the  answer  to  which  depends  the  solution  of 
the  fifth ;  and  we  find  that  six  judges  were  of  opinion 
that  the  action  at  common  law  was  taken  away  after 
publication  by  the  Statute  of  Anne,  and  that  the  author 
was  by  the  said  statute  precluded  from  every  remedy 
except  on  the  foundation  of  the  statute  itself.  The 
remaining  five  judges  held  the  direct  contrary.  As  a 
matter  of  fact,  Lord  Mansfield,  at  that  time  the  Lord 


8  THE  BIGHT   OF  COPY    IN   A   LITERARY    COMPOSITION 

Chief  Justice  of  the  King's  Bench,  "  from  reasons  of  deli- 
cacy," as  the  report  says,  did  not  speak.  Had  he  done  so, 
he  would  have  agreed  with  the  minority,  for  it  is  "  noto- 
rious that  Lord  Mansfield  adhered  to  his  opinion"  (4  Burr. 
*2417),  which  he  expressed  in  the  Court  below.  Had  this 
opinion  been  again  expressed  in  the  House  of  Lords  the 
judges  would  have  been  equally  divided  on  the  question ; 
and  since  the  great  weight  of  Sir  William  Blackstone  and 
Lord  Mansfield  was  thus  virtually  put  in  the  scale  in 
favour  of  the  survival  of  the  common  law  right,  it  is  a  matter 
of  speculative  inquiry  how  far  the  opinion  of  these  two 
great  authorities,  combined  with  that  of  their  colleagues 
on  the  same  side,  can  even  now  be  justly  ignored. 

The  effect  of  the  judgment  as  propounded  by  a  majority 
of  the  common  law  judges  in  Donaldson  v.  Bccket  <Sc  OtherSy 
is  recognised  at  the  present  day  as  a  convenient  statement 
of  the  law  ;  but  if  the  question  is  still  re8  integra,  as  was 
hinted  by  Williams,  J.,  in  Reade  v.  Conquest,  9  C.  B.  N.  S. 
767,  it  would  certainly  appear  that  the  law  is  by  no  means 
so  firmly  settled  as  is  generally  supposed  to  be  the  case. 
'  No   decision   is   beyond  question   unless   and  until  it  is 

based  upon  a  principle  older  even  than  the  law  itself,  the 
principle  of  Truth.  It  is  not  the  fact  that  the  judgment 
of  the  majority  in  DonoMson  v.  Becket  was  satisfactory  to 
the  lawyers  of  that  day ;  it  was  subsequently  questioned 
by  Lord  Campbell  in  Boosey  v.  Jefferya,  6  Ex.  Rep.  592, 
by  Mr.  Justice  Erie  and  Mr.  Justice  Coleridge  in  Jefferys 
V.  Boomy,  4  H.  L.  Cas.  875,  899.  It  has  been  doubted  in 
Scotland  (Caddl  v.  Robertson,  5  Pat.  App.  Cas.  518,  per 
Lord  Monboddo) ;  and  in  America  ( Wlieaton  v.  Peters,  8 
Pet.  591),  where  the  judges  were  again  divided  in  opinion. 
In  all  the  subsequent  English  cases  the  judges  have  fol- 
lowed the  judgment  propounded  in  Donaldson  v.  Becket, 
as  a  matter  of  course,  and  without  discussion,  and  in  many 
of  them  doubts  have  been  freely  expressed.    The  opinion 
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of  Mr.  Justice  Yates,  in  Millar  v.  Taylor,  4  Burr.  2361, 
that  "  notbing  can  be  an  object  of  property  which  has  not 
a  corporeal  substance/'  is  therefore  in  a  fair  way  of  being 
realised.    There  is  one  point,  however,  which  still  operates 
in  favour  of  the  author,  and  this  arises  from  the  decision 
of  a  majority  of  the  judges  with  respect   to   question 
number   two,   considered  in   relation  to   the   succeeding 
question,  and  both  being  evolved  from  a  consideration  of 
the  first.     As,  therefore,  the  owner  of  any  work  has  by  the 
common  law  an  exclusive  right  to  publish  it  (Question  1), 
and  that  right  is  not  lost  after  publication  by  virtue  of  the 
common   law  (Question  2),  but  is  taken  away  solely  by 
virtue  of  the  statute  (Question  8),  it  is  obvious  that  if  no 
statute  has  been  passed  relative  to  the  particular  descrip- 
tion of  work,  the  force  of  the  common  law  will  operate  to 
protect  it.     So,  also,  as  a  further  development,  if  the  work 
has  not  been  published  within  the  meaning  of  the  statute, 
it  will  still  be  entitled  to  the  protection  of  the  common 
law,  for  the  statute  does  not  cover  a  work  not  so  published, 
and  hence  can  have  no  effect  on  the  common  law  rights 
therein.     The  conclusion  arrived  at  is  that  no  common  Under  any 
law  rights  in  a  work  are  lost  by  publication,  unless  there  stances 
be  a  statute  to  take  away  such  rights,  and  unless  the  work  ^i^^^ 
is  published  within  the  meaning  of  the  statutes  (Donald-  ""^  ^<^*^ 

'■  in  unlesit 

son  V.  Beckety  4  Burr.  2408 ;  Wheaton  v.  Peters,  8  Pet.  tmrk  pub- 
591,  654  (Amer.),  affirming  the  general  principle).     In-  rcmrdy^ 
stances  in  which  particular  cases  are  affected  and  influenced  ^^^^  ^^ 
by  the  operation  of  the  common  law  are  given  in  their  statute. 
proper  place.     The  present  object  is  merely  to  show  and 
define  the  broad  distinction  existing  between  the  owner- 
ship by  virtue   of  some   particular  statute   and   at   the 
common  law  generally. 

It  is  on  the  whole  submitted  that,  although  the  owner  of  No  exclu- 
an  intellectual  production  has  no  exclusive  property  in  the  2Hrty  in 
geneiul  subject  or  in  the  manner  of  treating  it  {Matthewaon  J^^^^ 


exiiUxnre. 
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n.rihod  of  V.  Stockdale,  12  Yea.  270  :  L&iimnan  v.  TFiTic^^^f^)-,  16  Ves. 
269  ;  Blunt  v.  Pa«^n,  2  Paine,  393  (Amer.) ;  Bank>i  v. 
McDivett,  13  Blatchf.  (Amer.)  166),  and  although  property 
cannot  exist  in  simple  ideas  or  thoughts,  but  only  in  their 
arrangement  and  combination  constituting  a  production 
having  a  present  existence  as  a  composition  Piatt  v,  Walter, 
17  L.  T.  (N.  S.)  157  ;  iMaancell  v.  Hogg.  L  R.  2  Ch.  307  ; 
Subject  15  W.  R.  467).  StiU,  where  an  intellectual  production  is 
a  prejfcni  embodied  in  some  outward  form,  and  does  not  subsist  merely 
in  nuMhus,  there,  by  every  consideration  of  justice  and 
right,  the  author  of  such  production  would  seem  momlly 
as  much  entitled  to  the  results  of  his  own  genius  as  he 
would  be  to  the  possession  of  any  other  description  of 
property ;  his  rights,  whether  at  common  law  or  by  the 
statute,  should  co-exist,  and  the  author  of  a  work  be  pro- 
tected sometimes  by  one  and  sometimes  by  the  other,  and 
in  certain  instances  by  both. 

There  is  no  doubt  that  if  the  claim  of  an  author  were 
judged  from  a  standpoint  of  natural  right  and  upon  prin- 
ciples of  fairness  he  would  be  entitled  to  a  perpetual  right 
of  copy  in  his  production.  This  is  admitted  by  an  author 
who  is  unfavourably  disposed  towards  any  such  perpetual 
right  (Copinger),  his  objection  being  based  on  the  fact  inter 
alia  that  after  a  lapse  of  years  the  copyright  would  belong 
to  an  endless  number  of  descendants.  Any  apprehension 
on  this  head  might,  however,  speedily  be  dissipated  by 
changing  the  nature  of  the  property  in  an  intellectual  pro- 
duction and  investing  it  with  the  attributes  of  real  estate. 

As  the  author — and  this  term  is  not  limited  to  the 
producing  agent  of  a  literary  composition  only  but  of 
every  species  of  intellectual  production — is  thus  protected 
by  the  common  law  in  the  enjoyment  of  his  property 
before  publication  or  after  publication  in  the  event  of 
there  being  no  Act  of  Parliament  specially  applicable  to 
the  case  or  within  the  provisions  of  which  his  production 
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can  be  said  to  fall ;  so,  also,  he  is  protected  subsequently  to  stcUutopj 
such  publication  fof  a  limited  time,  provided  he  complies 
with  the  provisions  as  to  registration  and  otherwise  con- 
tained in  the  statute  applicable  to  his  particular  case. 

The  following  is  a  list  of  the  English  statutes  regulating 
the  subject  of  copyright  in  all  its  branches  : — 

8  Geo.  II.  c.  13. — Engravings. 

7  Geo.  III.  c.  38. — Engravings. 

15  Geo.  III.  c.  53. — Universities  and  colleges. 

17  Geo.  III.  c.  57. — Engravings. 

54  Geo.  III.  c.  56. — Sculpture. 

3  &  4  Will.  IV.  c.  15.— Playright. 

5  &  6  Will.  IV.  c.  65. — Lectures. 

6  &  7  Will.  IV.  c.  59.— Engi-avings. 

5  &  6  Vict.  c.  45. — Books.  Dramatic  and  musical  com- 
positions. (Sect.  20,  extending  the  provisions  of 
3  &  4  Will  IV.  c.  15.) 

5  &  6  Vict.  c.  45. — Maps,  charts,  and  plans. 

7  &  8  Vict.  c.  12. — International  copjnight. 
15  &  16  Vict.  c.  12. — International  copyright. 
15  &  16  Vict.  c.  12,  8.  14. — Engravings. 

25  &  26  Vict.  c.  68. — Paintings,  drawings,  and  photo- 
graphs. 
38  &  39  Vict.  c.  12. — International  copyright. 

45  &  46  Vict.  c.  40. — Musical  compositions. 

46  &  47  Vict.  c.  57. — Designs. 

The  American  Legislation  is  confined  to  the  Act   of^*"*^^'"* 

,     leqislation. 

July  8th,  1870,  ss.  4948—4971,  the  Act  of  June  18th, 
1874,  and  certain  provisions  contained  in  the  revised 
statutes  relating  to  juiisdiction  (see  ss.  629,  699,  the  Act 
of  March  3, 1875, 18  U.  S.  Stat,  at  L.  470,  and  also  s.  4970 
Rev.  Stat,  supju),  and  as  in  cases  of  doubt  and  difficulty 
the  American  decisions  are  frequently  referred  to  at  the 
English  bar  generally  with  approval  and  always  with 
advantage,  it  has  been  thought  advisable  to  incorporate 
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the    most    important   of    them    in    the    ensuing    state- 
ment of  the   law  relating  to  the  infringement  of  copy- 
**PiibHca-  richt  and  trade-marks.      It   is   sufficiently  obvious  from 

Hon »'  ^  *^ 

what  has  been  already  said  that  the  question  whether  or 
no  an  intellectual  production  has  been  "published**  within 
the  meaning  of  any  particular  Act  of  Parliament  must  in 
many  instances  be  of  vital  importance  ;  the  question  of 
"  publication  "  will  therefore  be  considered  from  time  to 
time  as  it  arises  in  the  course  of  the  treatise.  It  has  been 
found  more  convenient  to  adopt  this  plan  than  to  give  a 
special  chapter  to  tl\ie  subject,  for  many  of  the  arguments 
and  authorities  adduced  must  necessarily  consist  merely  of 
recapitulations  and  repetitions,  while  no  very  great  ad- 
vantage would  seem  to  bo  secured  by  massing  them 
together  in  support  of  a  series  of  propositions  which  are 
better  distributed  under  the  different  headings  to  which 
they  naturally  belong. 


CHAPTER    II. 

ON   THE   INCIDENTS  OF  THE   PLAINTIFF'S  TITLE. 

Whatever    disputed    points    may    arise    from    time  Oriffi- 
to  time  during  a  study  of  the  law  relating  to  copyright,  esseruial, 
nothing  is  better  understood  or  more  universally  recog- 
nized than   the  principle  of  "  originality,"   an   essential 
qualification,  without  which  no  one  can  be  considered  an 
author,  or  be  fairly  entitled  to  protection  for  his  work. 

No  man  is,  however,  capable  of  writing  directly  from 
his  own  thoughts  and  experiences ;  he  must  necessarily 
consult  authorities,  and  may  inadvertently  recapitulate 
their  sentiments  and  ideas.  It  consequently  becomes 
apparent  that  the  word  "  original "  may  have  in  legal 
phraseology  a  slightly  different  meaning  to  that  accorded 
to  it  in  every-day  conversation. 

In  the  first  instance  the  word  is  inherently  capable  of  Meaning 
two   significations;    the    first,   as    applicable   to  a   work  «« origi- 


nal." 


different  in  its  component  parts  taken  separately  from  any 
other  work ;  and  secondly,  as  applicable  to  the  arrange- 
ment and  combination  of  common  materifils,  that  is  to 
say,  materials  taken  or  collected  from  a  source  publici 
juris,  or  common  to  all ;  and  in  order  to  constitute  an 
original  work  both  these  qualifications  should  subsist. 

Now  it  is  clear  that  no  one  can  monopolise  the  subject  of 
even  his  own  production ;  subjects  like  ideas  are  free,  and  as  Subjects 
one  author  may  treat  of  any  subject  he  pleases,  even  although  are  free!' 
the  ground  may  have  been  repeatedly  traversed,  so  also 
another  author  has  an  equal  liberty,  and  both  are  entitled 
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to  refer  to  the  same  common  sources  of  information.  The 
principle  is  the  same  whether  the  author  claims  protection 
by  virtue  of  the  common  law  or  under  the  provisions  of 
some  statute,  for  the  element  of  originality  is  of  the  very 
essence  of  all  productions,  literary  or  otherwise  intellec- 
tual. There  are  and  can  be  but  few,  if  any,  things  which  in 
an  abstract  sense  are  strictly  new  and  original  throughout. 
Every  book  in  literature,  science,  and  art  borrows,  and 
must  necessarily  borrow  and  use  much  which  was  well 
known  and  used  before.  No  man  creates  a  new  language 
for  himself,  he  contents  himself  with  the  use  of  language 
already  known  and  used  and  understood  by  others.  No 
man  writes  exclusively  from  his  own  thoughts  unaided 
and  uninstructed  by  the  thoughts  of  others.  The  thoughts 
of  every  man  are  more  or  less  a  combination  of  what  other 
men  have  thought  and  expressed,  although  they  may  be 
modified,  exalted,  and  improved  by  his  own  genius  and 
reflection  (see  Emerson  v.  Davies,  3  Story,  779,  4  West, 
mli/uJl  of  ^'  '^'  261  (Amer.),  per  Story,  J.).  What  the  law  requires, 
treating  therefore,  is  not  that  the  subject  of  a  work  shall  be  entirely 
b€  oritfinal.  new  and  original,  for  this  at  the  present  day  is  hardly 
possible,  but  that  the  method  of  treating  it  shall  have 
some  degree  of  originality  about  it  (Cai^  v.  Longman,  1 
East,  358,  3  Esp.  273  ;  Tonaon  v.  Walker,  3  Swanst.  672  ; 
Tonson  v.  Collins,  1  W.  Bl.  301,  321 ;  King  v.  Reed,  8 
Ves.  223,  n. ;  Hogg  v.  Kirby,  8  Ves.  215 ;  Longman  v. 
Winx^heater,  16  Ves.  269 ;  Le^vis  v.  Fullarton,  2  Beav.  6, 
3  Jur.  669 ;  Leadei^  v.  Purday,  7  C.  B.  4,  6  Dowl.  &  L. 
408  ;  Barfield  v.  Nicholson,  2  Sim.  &  St  1,  2  L.  J.  Ch.  90 ; 
Jai^vld  V.  Houlston,  3  K.  &  J.  708,  3  Jur.  (N.  S.)  1051  ; 
Ahvell  V.  Ferrett,  2  Blatchf.  (Amer.)  39 ;  BaHlett  v.  Crit- 
tenden, 5  McLean  (Amer.)  32).  And  so  a  new  and  original 
work  may  consist  entirely  of  information  already  perfectly 
well  known,  and  this  information  may  be  collected  from  other 
works  or  from  general  observation  ;  all  that  is  necessary  is 
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that  the  author  shall  search  into  the  common  sources  o{  And 
information   for   himself,  and   not  avail   himself  of  the  miuHsearch 
labours  of  his  pi-edecessor  {Jarrohl  v.  Hoidston,  3  K.  &  J.  M^^^^^V- 
708,  3  Jut.  (N.  S.)  1051),  the  question  at  all  points  being 
whether  there  is  any  material  product  of  authorship  on 
the  part  of  the  person  claiming  copyright ;  that  is  to  say, 
whether  the  publication   is    the   result   of   independent 
labour  or  of  mere  copying  (see  Drone  on  Copy.  202)  ;  for  a 
mere   copy  or  reprint  not  diflfering  materially   from  the 
original  matter  is  not  entitled  to  protection  (see   Bouci- 
cauU  V.  Fox,  5  Blatchf.  (Amer.),  87,  101).     The  question 
in  all  these  cases  is  not  whether  the  materials  which  are 
used  are  entirely  new,  and  have  never  been  used  before,  or 
even  whether  they  have  never  been  used  before  for  the  same 
purpose ;  but  whether  the  same  plan,  aiTangement   and 
combination  of  materials  have  been  used  before  for  the 
same  purpose,  or  for  any  other  purpose  {JEmeraon  v.  Davies, 
3  Story  (Amer.)  778,  'per  Story,  J.).     Under  certain  con- 
ditions it  is  possible  for  two  works  to  be  almost  exactly 
alike,  and  yet  there  may  be  copyright  in  both  of  them, 
for  the  question  is  not  as  to  any  similarity  which  may  or 
may  not  exist  between  them,  but  whether  the  production 
is  original,  that  is  to  say,  the  result  of  independent  labour 
(see  Blunt  v.  PcUten,  2  Paine  (Amer.)  400,  per  Thomp- 
son, J.).    The  points  of  resemblance  are  useful  only  for  the  Jtesem- 
purpose  of  determining  whether  there  has  or  has  not  been  ti^^^^uy 
copying  (Rov/oHh  v.  Wilkes,  1  Camp.  94 ;  De  Berenger  v.  ^^^/^^ 
Wkeble,  2  Stark.  548  ;  Barjield  v.  NidioUon,  2  Sim.  &  St.  '''^^''^* 
1,  2  L.  J.  Ch.  90  ;  Nichols  v.  LocleVy  2  Coop.  217  ;   Benn 
V.  Le  Clercq,  30  Leg.  Int.  185  (Amer.)  ).     It  Ls  obvious 
that  there  may  and  probably  will  be  but  little  difference 
between  one  map  and  another,  or  between  one  chart  and 
another,  or  between  two  photographs  of  the  same  scene, 
and  yet  there  may  be  a  valid  right  of  copy  in  each  and 
every  of  them.    In  cases  of  this  description  the  resem- 
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blances  are  valuable  chiefly  as  evidence  showing  whether 
there  has  been   unlawful   copying,  and  certainly  not  as 
proof  positive   that   there  necessarily   must   have  been; 
the  question  whether  there  has  been  unlawful  copying  or 
not  is  for  the  jury  (Blunt  v.  Patten,  2  Paine  400,  per 
Thompson,  J.).     So,  if  two  pei*sons  were  to  write  inde- 
pendently of  each  other  a  series   of  works   couched  in 
precisely  the  same  language,  each  would  have  a  copyright 
in  his  production  {Jefferys  v.  Boosey,  4  H.  L.  Cas.  869, 
per  Erie,  J.),  for  no  person  can  claim  an  exclusive  pro- 
perty in  the  method  of  treating  a  subject  {Lewis  v.  Fid- 
larton,  2  Beav.  6,  3  Jur.  669),  or  in  the  general  plan  of  a 
work,  or   in  the   purpose   for  which   common    materials 
are  used  (see  Mack  v.  Fetter,  L.  B.  14  Eci.  431 ;  Fike  v. 
Fairuse 0/ ^-y.}^laif    L.  B.  5  Ch.  251).     An  author  is  entitled  to 

copyright  .#••/» 

work.  collect  his  general  information  from  a  copyrighted  work, 
or  he  may  use  it  for  the  detection  of  errors,  omissions,  and 
faults  in  his  own  ;  but,  as  before  stated,  he  must  go  to  the 
original  common  sources  for  his  information  (see  Cox  v. 
Ixind  ifc  Water  Joui^nal  Co.,  L.  B.  9  Eq.  332),  for  the 
privilege  of  fair  use  accorded  to  a  subsequent  writer  must 
be  such- and  such  only  as  will  not  cause  substantial  injury 
to  the  proprietor  of  the  first  publication  {Laurence  v, 
Dana,  2  Am.  L.  T.  Bep.  (N.  S.)  428  ;  Drone  on  Copy. 
396).  Thus,  the  compiler  of  a  Directory  or  Guide  Book, 
containing  information  derived  from  common  sources, 
should  obtain  and  work  out  the  information  independently 
for  himself,  although  he  can  verify  the  correctness  of  the 
results  by  comparison  with  previous  works  {Kelly  v. 
Moi^ris,  L.  B.  1  Eq.  697,  35  L.  J.  (N.  S.)  Ch.  423 ;  Morris 
V.  Wriyhty  5  Ch.  App.  279).  The  compiler  must  not  print  his 
directory  from  slips  cut  from  a  previous  copjrrighted  work 
of  the  same  kind,  even  although  he  verifies  all  the  state- 
ments {Montis  V.  Ashbee,  L.  B.  7  Eq.  34) ;  but  he  may 
use  such  slips  for  the  purpose  of  directing  himself  to  the 
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parties  from  whom  he  may  obtain  information  {Morris  v. 
Wright,  L.  R.  5  Ch.  App.  279 ;  18  W.  R  327,  explaining 
Kelly  V.  Morris,  Morris  v.  Asltbee,  supra).  The  same 
principles  of  consideration  in  determining  whether  any 
given  production  is  o^  is  not  original  have  been  laid  down 
with  respect  to  other  descriptions  of  works  {Hogg  v.  Scott,  -^^V^ 
L.  R.  18  Eq.  444 ;  Pike  V.  Nicholas,  L.  R  5  Ch.  251 ;  18 
W.  R.  321 ;  Scott  v.  Stanford,  L.  R.  3  Eq.  722 ;  36  L.  J. 
(N.  S.)  CL  729).  The  case  of  Pike  v.  Nicholas,  supra,  is 
very  important,  as  it  clearly  illustrates  the  principle  that 
where  a  person  derives  his  information  from  a  common 
source,  and  bond  fide  works  up  the  materials  so  found  by 
his  own  independent  labour,  it  matters  not  that  he  advo- 
cates the  same  arguments  or  theories,  or  uses  the  same 
illustrations  or  quotations,  as  may  happen  to  be  found  in 
some  previous  protected  work  (and  see  Spiers  v.  Brovm, 

6  W.  R  352 ;  Lawrence  v.  Dana,  2  Amer.  L.  T.  (N.  S.) 
423,  per  Clifford,  J.).  And  upon  the  same  principle  a 
play  may  be  original,  although  the  details  and  internal 
incidents  are  the  same  as  a  novel,  the  copyright  in  which 
is  vested  in  another  {Boucicault  v.  Fox^  5  Blatchf  (Amer.) 
87,  100)  ;  and,  again,  an  arrangement  of  music  may  under 
certain  circumstances  be  original,  as,  for  instance,  an 
arrangement  of  an  opera  for  the  pianoforte  ( Wood  v. 
Boosey,  L.  R.  3  Q.  B.  223 ;  and  see  Boosey  v.  Fairlie, 

7  Ch.  D.  301,  309) ;  and  hence  it  could  not  be  successfully 
argued  that  the  publication  of  the  arrangement  amounted 
in  point  of  fact  to  the  publication  of  the  original  {Boosey 
V.  Fairlie,  supra).  So  an  original  photograph,  that  is 
to  say,  a  photograph  directly  taken  from  some  object, 
animate  or  otherwise,  is  a  proper  subject  of  copyright, 
although  it  cannot  be  denied  that  such  a  production  is  a 
copy  of  the  original  object  {Graves'  Case,  L.  R.  4  Q.  B. 
723,  per  Blackburn,  J.).  The  description  of  specimens  of 
fruit  {Hogg  v.  Scott,  L.  R.  18  Eq.  444),  the  reproduction 
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anid  deacriptioD  of  monumeDtal  dcsi^>  (rAi^.y-  v.  yeicnuoif 
Lu  R.  19  £q.  623;,  may  amouoi  in  many  instances  to  original 
productions.  And  so  where  directions  were  given  in  an  Act 
of  Parliament  for  drawing  up  certain  forms  to  be  used 
under  the  Act,  the  drawer  of  such  forms  in  pursuance  of 
and  in  conformity  to  the  directions  so  given  creates  an 
original  production  for  which  he  is  entitled  to  protection  ; 
aliter  if  the  statute  had  contained  the  forms  themselves 
and  he  had  merely  copied  them  {Ah\ronder  v.  Mackenzie, 
9  Sc.  Sess.  Cas.  2nd  Ser.  748).  Specifications  of  patents 
when  once  filed  become  the  property  of  the  public,  and 
any  one  can  republish  them  and  use  them  in  any  way  not 
amounting  to  an  infringement  of  the  patent  ( Wyait  v. 
Barnard,  3  V.  &  B.  77>. 
Ori{fi'  To   constitute   originality   it    is,   a>   previously    men- 

tioned, by  no  means  absolutely  necessary  that  the  pro- 
duction should  be  wholly  and  entirely  original ;  for  if  this 
were    so,  abridgments    and   translations    would   not    be 
original   productions,  nor  would   dramatizations  or  com- 
pilations be  entitled  to  any  protection  whatever ;  whereas 
in  point  of  fact,  compositions  of  this  nature  are  frequently 
New  copy-  protected  by  the  Courts.     A  person  may,  by  publishing 
^^  '         a  reprint  of  a  work  in  which  the  copyright  has  expired, 
acquire  a  new  copyright  in   it  if  at  the  same  time  he 
add  notes  and  illustrations  from  other  works,  or  othen^'ise 
improve  it  to  a  material  extent ;  that  is  to  say,  he  will  create 
an  original  work  if  the  alterations  are  of  sufficient  import- 
ance to  80  constitute  it  {Black  v.  Murray,  9  Sess.  Cas.,  8rd 
Ser.  341 ;  and  see  Banks  v.  McDivitt,  13  Blatchf.  (Amer.) 
1G3) ;  and  in  such  cases  the  test  of  originality  is  applied  to 
the  additions,  and  in  fact  to  everything  which  represents 
the  labour  and  skill  of  the  person  claiming  the  copyright 
Maieriai     (Drone,  Copy.  200).     The   character  and   extent  of  the 
w^emiry    alteration  necessary  to  constitute  a  material  distinction 
Utemitti'    varies  according  to  circumstances.     Lord  Deas  (Black  v. 

tiUe  neio 
cupyriyhtt 
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Mtilrray,  aup^xi,  350),  was  of  opinion  that  the  sole  altera- 
tion of  the  word  "spear"  to  "spur"  in  a  poem  of  eleven 
stanzas  was  8u£Scient  to  support  a  claim  of  originality  in 
the  second  poem,  but  his  opinion  was  not  shared  by  the 
rest  of  the  Court,  and  it  is  difficult  to  understand  how  the 
alteration  of  a  single  word  c^i  constitute  a  new  composi- 
tion (see  Maxwell  v.  Hogg,  L.  R  2  Ch.  317,  per  Lord 
Cairns).  To  create  a  new  copyright  it  is  clear  that  the 
alterations  must  be  extensive  and  substantial,  practically 
making  a  new  book  (Black  v.  Murray,  9  Sess.  Cas. 
3rd  Ser.  355,  pet*  Lord  Kinloch). 

The  test  of  originality  is  in  all  cases  whether  the  pro-  Teato/ 
duction  is  the  result  of  honest  and  independent  IsihouT  naiuy, 
as  confradistinguished  from  mere  copying  or  colourable 
imitation,  and  such  test  will  vary  according  to  the  nature 
of  the  production  itself.  For  instance,  a  person  who 
makes  ati  abridgment  or,  a  translation  reproduces  an 
existing  work  in  a  new  and  useful  form,  but  his  production, 
to  be  entitled  to  protection,  must  be  something  more  than 
a  mere  copy  of  the  whole  or  parte  of  the  original  (Drone 
on  Copy.  158),  and  an  abridgment  ik  in  point  of  fact  no 
abridgment  at  all  if  it  consists  of  a  mere  transcript  of  some 
portions  of  the  orijginal  and  the  omission  of  others  (see 
Lawrence  v.  Dq,na,  2  Am.  L.  T.  R.  (N.  S.)  402).  In  the 
case  of  a  translation  the  question  is  whether  any  essential 
part  of  a  previous  copyright  translation  of  the  same  work 
has  been  taken,  although  the  fact  of  there  being  identity 
of  a  few  phrases'  does  not  make  the  translation  a  piracy 
(see  Shook  v.  Bankin,  6  Biss.  (Amer.)  482).  So  also,  as  pre- 
viously mentioned,  a  person  may  arrange  music  composed 
by  another  in  such  a  way  as  to  acquire  copyright  in  the 
arrangement,  as  where  the  score  of  a  whole  opera  is  arranged 
for  the  pianoforte  (  Wood  v.  Booaey  and  Another ,  L.  R  2  Q.  B. 
340 ;  on  appeal, 3  id.  223).  A  photograph  maybe  original 
althoagh  all  photographs  are  copies  of  some  object  or  other, 

C  2 
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and  the  test  is  vbetber  the  pfa-:<«:<^r&pi>rT  has  copi€d  direct 
from  the  »ol>J€cty  or  merelT  reppr>i:irMcti  an-xher  photograph 
€*  the  negative  thereof  Gr*2*y,^'  Cj*.  L  R.  4  Q.  R  723). 
In  the  caae  of  a  compilation,  that  is  to  say,  a  collection  of 
old  materials  gathered  and  arranged  to  form  a  treatise,  the 
test  of  originality  is  applied  to  the  arrangement  and  com- 
bination, and  not  to  the  materials  themselTes  (see  Emerson 
T,  Davie^,  3  Stonr  « Amer.*»  778 :  4  West.  K  Joum.  261) ; 
and  consequently  the  compilation  must  have  some  intrinsic 
merit  not  to  be  found  in  such  materials,  as  in  the  case 
of  tables  of  calculations  (Baily  v.  Taylor j  3  L  J.  (Ch.) 
66 ;  1  Buss,  k,  My.  73) ;  or  of  a  directory  (Morris  v. 
Wriyht,  L.  R.  5  Ch.  279 ;  22  K  T.  (N.  S.)  78) ;  the  same 
general  test  being  applied  to  every  species  of  compilation, 
aod  to  every  new  edition  of  a  previously  published  volume. 
With  respect  to  dramatizations  the  test  is  whether  the 
work  upon  which  it  is  founded  has  been  reproduced  in  a 
substantially  new  form,  that  is,  in  a  form  materially 
different,  not  indeed  so  far  as  the  characters,  circumstances, 
and  incidents  are  concerned,  for  these  must  necessarily 
to  some  extent  be  the  same — ^the  dialogue  may  even  in 
parts  be  preserved — but  as  regards  the  situations,  aspects, 
climaxes,  contained  in  a  work  not  originally  adapted  to,  or 
suitable  for  the  stage  (see  Boudcault  v.  Fox,  5  Blatchf. 
(Amer.),  100,  101).  In  eveiy  case,  therefore,  where  the 
(juestion  of  originality  is  involved,  the  true  test  is  whether 
the  production  complained  of  is  the  result  of  the  author's 
independent  exertions,  or  whether  he  has  merely  copied 
from  some  previous  work ;  similarity,  or  even  identity  of 
expression,  may  go  far  to  augment  evidence  of  piracy,  but, 
as  a  rule,  it  is  merely  auxiliary  to  other  evidence,  save  in 
those  cases  where  the  author  is  unable  to  explain  away 
Huch  similarity  or  identity. 
Afrriior  It  would  seem  that  the  owner's  right  of  copy  in  an 
miiunot    tmpublished  production  at  common  law  does  not  depend 

Tuceamry, 
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upon  any  question  of  merit  or  intrinsic  value  as  a  composi- 
tion {Prince  Albert  v.  Strange,  2  De  G.  &  Sm.  694)  ;  and 
although  there  is  no  direct  decision  on  the  point,  as  a 
matter  of  argument  it  is  clear  that  the  question  of  merit 
or  value  is  nothing  to  the  public  before  publication,  for  it 
will  not  interest  them  under  any  circumstances  :  the  author 
of  manuscripts,  whether  he  is  famous  or  obscure,  high  or 
low,  has  a  right  to  say  of  them,  if  innocent,  that  whether 
interesting  or  dull,  light  or  heavy,  saleable  or  unsaleable, 
they  shall  not  without  his  consent  be  published  {Prince 
Albert  v.  Strange,  supra,  694,  per  Bruce,  V.-C).  Further- 
more, there  may  be  copyright  in  letters  or  other  com- 
munications, although  they  may  be  entirely  destitute  of 
literary  merit,  and  of  no  extraneous  value  whatever,  for 
every  letter  is  in  the  general  and  proper  sense  of  the  term 
a  literary  composition,  which  cannot  lawfully  be  published 
by  the  receiver,  or  any  third  person,  without  the  consent 
of  the  writer,  except  for  purposes  of  vindication  (see 
Drone  on  Copy.  134 ;  Grigsby  v.  Breckinridge,  2  Bush. 
(Ky.)  480,  there  cited). 

The  Act  to  amend  the  law  of  copyright  (5  &  6  Vict.  Evenwndcr 
c.  45)  recites  that  "  it  is  expedient   to  amend  the  law  c.  45. 
relating  to  copyright,  and  to  afford  greater  encouragement 
to  the  production  of  literary  works  of  lasting  benefit  to 
the  world  ; "  but  the  Act  does  not  confine  the  privilege  of 
copyright  to  works  of  literary  merit  {Maclean  v.  Moody, 
20  Sess.    Cas.   2nd  Ser.  1163,  per  Lord  Deas).     Nor  a 
fortiori  need  they  by  any  means  be  of  '*  lasting  benefit  to 
the  world."     The  exposition  of  the  law   on  this   subject 
appears  to  be  that  the  very  slightest  tinge  of  merit  if 
contained  in  a  work  of  any  value,  either  as  an  addition  to 
knowledge,  or  as  the  receptacle  of  any  useful  or  general 
information,  will  be  sufficient  to  protect  the  production 
and  to  make  it  a  fit  subject  of  copyright.     Where,  how-  BtUpro- 
ever,  it  clearly  appears  that  the  production  is   utterly  ^^^  ^^^ 
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heuturly    worthless,  OF  of  such  a  trivial   nature   as  to  be  totally 

tcorthUss, 

insignificant,  there  it  lacks  one  of  the  essential  qualifica- 
tions of  copyright,  and  consequently  becomes  common  to 
the  world  {Page  v.  Wiaden,  20  L.  T.  (N.  S.)  435 ;  17  W. 
R,  483 ;  and  see  CaMe  v.  Marks,  52  L.  J.  Rep.  (N.  S.) 
Ch.  107).     The  true  inquiry,  therefore,  is  not  whether  one 
production  is  more  meritorious  or  of  greater  literary  value 
than  another,  but  whether  the  work  in  question  may  fairly 
be  considered  to  constitute  a  material  addition  to  useful 
knowledge. 
ifUrinnc        When,  howcver,  the  author  of  a  work  seeks  to  recover 
quired  into  f^^  a  loss  of  profits  which   he   has  sustained  by  reason 
tn  actum  of  Qf  the  destruction  of  unpublished  manuscripts,  there  the 
for  destroy-  question  of  merit   may  form  an  important  part  of  the 
script.        inquiry  (see  Priestley's  Case,  cited  2  Meriv.  437) ;  but  in 
Bui  not  in  general  it  is  not  necessary  that  a  work  should  possess  any 

other  cases.  _.  .  _    .  i        i   /•    .     i 

very  great  literary  or  art  merit,  and  it  may  be  definitely 
laid  down  that  the  right  of  protection  afforded  to  an  un- 
published manuscript  does  not  depend  upon  its  pecuniary 
value  or  intrinsic  merit,  and  the  law  is  in  this  respect  the 
same  both  in  England  and  America  (Woolsey  v.  Judd, 
4  Duer  (N.  Y.)  386 ;  11  How.  Pr.  (N.  Y.)  49). 
No  copy-        Another  qualification  essential  to  copyright  is  that  the 
^lU^'sThi   ^^^^  intended  to  be  protected  thereby  shall  not  have  the 
production  effect  of  deceiving,  or  be  intended  to  deceive  the  public. 

calculaled  ^  i  i   .      .«•  i         i 

to  deceive  Consequently,  where  the  plamtiff  employed  one  H.  to 
^^  '^*  write  a  book,  and  with  intent  to  deceive  and  defraud  the 
public,  and  to  make  them  believe  that  the  book  was  a 
translation  of  an  original  book  written  by  one  Sturm, 
fraudulently  published  it  as  and  for  a  translation  of  the 
said  work  with  a  false  preface,  it  was  held  that  these 
matters  were  suflScient  to  negative  the  existence  of  a 
valid  copyright  in  the  plaintiff  {Wright  v.  TaUis  a/nd 
Another,  1  C.  B.  893 ;  9  Jur.  946).  The  Court  will  also 
on  similar  principles  restrain  the  publication  of  a  book 
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falsely  purporting  to  be  written  by  a  well-known  author 
{Byron  v.  JohnsoUy  2  Mer.  29  ;  Sedey  v.  Fishei^  11  Sim. 
581 ;  10  L.  J.  (N.  S.)  Ch.  274  ;  Harf^  v.  Be  Witt,  1  Cent. 
Law  Journ.  360  (A mer.) ;  and  refer  also  to  Archbold  v. 
Sweet,  5  Car.  &  P.  219 ;  1  Moody  &  R.  162),  whether  the 
false  allegation  is  contained  on  the  face  of  the  publication 
itself  (Barnard  v.  Pillow,  W.  N.  1868,  p.  94),  or  in  any 
other  manner  {Seeley  v.  Fisher,  11  Sim.  581).  This  view 
of  the  law  rests  upon  a  general  consideration  of  the 
question  of  fraud  rather  than  on  the  infringement  of  any 
literary  property  (Lord  Byron  v.  Johnson,  2  Meriv.  29). 
There  is,  however,  a  wide  distinction  between  a  deliberate 
intent  to  deceive  the  public,  and  the  mere  assumption  of 
some  Tiom  de  plume,  or  an  innocent  allegation  that  the 
work  is,  for  instance,  a  translation  of  an  ancient  manu- 
script, a  method  adopted  by  Moore  in  his  "  Epicurean," 
and  probably  by  many  other  authors  as  well,  ever  since 
the  art  of  writing  was  practised.  The  test  would  seem  to 
rest  upon  the  intention  of  the  author,  coupled  with  the 
probable  deception  of  the  public,  for  the  very  object  in  all 
these  cases  is  not  merely  to  conceal  the  name  of  the 
genuine  author,  and  to  publish  opinions  to  the  world 
under  an  innocent  disguise,  but  to  deceive  the  public  by 
inducing  them  to  believe  that  the  work  is  the  original 
work  of  the  author  who  is  named,  with  the  object  of 
obtaining  from  the  purchaser  a  greater  price  than  would 
otherwise  be  obtained  (see  the  remarks  of  Tyndall,  C.  J., 
in  Wright  v.  Tallis,  1  C.  B.  907;  9  Jur.  946). 

It  is  to  the  last  degree  essential  that  every  publication  Prodvctwn 
should  be  of  an  mnocent  nature,  that  is  to  say,  not  calcu-  innocmf, 
lated  to  disturb  the  public  peace,  neither  must  it  be 
seditious  or  have  a  libellous  tendency,  whether  the  public 
or  merely  a  private  person  is  the  victim,  nor  must  it 
be  immoral  or  blasphemous.  Neither  in  England  nor 
America  is  there  any  statutory  definition   defining   the 
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word  "innocent,"  and  each  case  as  it  arises  will,  there- 
fore, be  dealt  with  on  principles  peculiar  to  itself;  but 
whatever  may  be  the  judicial  interpretation,  nothing  is 
clearer  than  this,  that  a  work  to  be  entitled  to  protection 
must  in  the  eye  of  the  law  be  free  from  anything  tending 
to  corrupt  the  morals  of,  or  to  libel,  individuals  or  society 
at  large ;  the  tendency,  both  moral  and  political,  must  not 
be  injurious  ;  and  consequently,  when  a  work  is  found  to  be 
tainted,  the  Courts  have  uniformly  refused  to  interfere 
either  in  protecting  it  against  infringement  or  in  restrain- 
ing its  sale  or  publication.  This  principle  is  deeply  rooted 
in  English  law,  and  applies  to  every  description  of  intel- 
lectual production,  whether  published  or  unpublished,  for 
neither  by  common  law  nor  statute  will  a  work  be  pro- 
tected unless  it  be  innocent  (Southey  v.  Shei^ood,  2  Meriv. 
Or  plain-  437,  per  Lord  Eldon).  The  interference  of  the  Courts  is 
defwtive^,  based  upon  the  ground  of  a  title  to  the  property  in 
the  plaintiff,  and  the  test  is  whether  the  plaintiff  could 
maintain  an  action  in  damages  at  law  {Walcott  v. 
Walker,  7  Ves.  1  ;  Southey  v.  Shei^wood^  2  Mer.  439) ;  if 
he  can  do  so  with  success  the  title  to  the  property  must 
necessarily  be  complete,  and  as  a  matter  of  liability  no 
one  can  be  fined  or  imprisoned  for  doing  that  for  which  he 
can  maintain  an  action  at  law  (Poplett  v.  Stockdale, 
1  Ry.  &  M.  338,  per  Best,  C.  J.).  A  man  may  publish 
anything  which  twelve  of  his  countrymen  think  is  not 
blameable  {Rex  v.  Cuthell,  27  How.  St.  Tr.  675,  per  Lord 
And  any  Kenyon).  And,  as  before  stated,  where  a  manuscript  is 
jmhii^tke  ^^^  innocent  the  common  law  affords  no  protection  to  it, 
work,         j^^j  ^jjy  Qjjg  yjY^Q  obtains  possession  of  it  may  publish 

it  {Southey  v.  Sherwood,  2  Mer.  435),  the  effect  being 
that  an  author  has  no  right  to  prevent  the  publica- 
tion of  a  work  which  he  himself  cannot  lawfully  publish, 
as,  for  instance,  a  work  having  a  tendency  to  encourage 
the  commission  of  crime  {MaHinetti  v.  Maguire,  1  Deady 
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(Amer.)  223).  This  at  first  sight  may  appear  anomalous, 
but  in  reality  it  is  not  so,  for  although  the  Courts  will  not 
restrain  either  the  publication  or  sale  of,  for  instance,  a 
libellous  work  as  such  {Prudential  Assurance  Co,  v.  Knott, 
L.  R.  10  Ch.  142  ;  44  L.  J.  Ch.  192),  at  least  not  until  the 
verdict  of  a  jury  is  first  obtained  {Saxhy  v.  Easterbrook,  3 
C.  P.  D.  339 ;  27  W.  R.  188 ;  Thorley'a  Cattle  Food  Go,  v. 
Massam,  6  Ch.  D.  582;  41  L.  T.  542 ;  Thovias  v.  Williams, 
14  Ch.  D.  864  ;  43  L.  T.  91),  and  although  there  may  be 
no  proof  of  actual  damage  {Thorley's  Cattle  Food  Co,  v. 
MassaTn,  supixi;  Thomas  v.  Williams,  supra),  yet  the 
publication  of  such  a  treatise  is  a  violation  of  the  law,  and 
the  guilty  party  will  be  dealt  with  as  the  law  shall  direct. 
The  criminal  courts  are  perfectly  competent  to  deal  with 
offenders,  and  for  this  reason  courts  of  civil  procedure  have 
invariably  refused  to  extend  their  jurisdiction.  Where, 
however,  a  libel  amounts  to  a  contempt  of  Coui-t,  there 
it  will  be  restrained  in  the  interest  of  the  administra- 
tion of  justice.     Seditious  and  libellous  publications  will  Sediiimcs 

,  ,  ,  .  ana  Iwel- 

not  therefore,  be  protected,  and  treatises  tending  to  en-  hm  puhiu 
courage  the  commission  of  an  offence  against  the  criminal  ^'^^' 
law  are  in  their  nature  seditious  {Martinetti  v.  Maguire, 
1  Deady  (Amer.),  223)  ;  and  where  a  composition  appears 
on  the  face  of  it  to  be  a  libel  so  gioss  as  to  affect  public 
morals  no  protection  will  be  afforded  ;  and  further,  no 
action  will  lie  for  the  piracy  of  a  composition  amounting 
to  a  gross  and  nefarious  libel  upon  the  solemn  administra- 
tion of  justice  {Hvme  v.  Dale,  2  Camp.  27  (note) ),  for  the 
Court  ought  not  to  take  account  of  the  unhallowed  profits 
of  libellous  publications  {Walcot  v.  Walker,  7  Ves.  2). 
It  would  appear  that  in  order  to  establish  a  defence  that  a 
certain  work  is  libellous  or  seditious  it  must  be  shown  that 
the  publication  threatens  a  breach  of  the  peace  or  is 
actually  libellous  on  the  state ;  the  mere  fact  of  it  con- 
taining or  even  abounding  in  obnoxious  or  satirical  obser- 
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Qucry^     vations  is  not  sufficient  (Drone  on  Copy.  185).    Whether  a 
a  toork       work  Containing  a  libel  on  a  particular  individual  would  be 
TiMlwis^is  ^^^^^^^  ^  protection  is  a  matter  of  argument,  since  there 
nuufcd  to   is  no  decision  on  the  subject,  but  it  is  anticipated  that 
inasmuch  as  an  offence  against  an  individual  is  also  more 
or  less  an  offence  against  society  of  which  he  is  an  integral 
part,  there  will  be  little  difficulty  in  arriving  at  a  satis- 
factory conclusion   whenever    such   a  question    shall  "be 
propounded. 
Iiuiccnit         Upon    the    plainest    principles    of   the    law,    founded 
twtis  not     upon  common  sense  and  justice,  it  is  apparent  that  pro- 
jrrot€ctcd,    ^yxciionB  of  an   indecent  nature  will    not    be   protected 
(Stockdale  v.  OnwKyn,  5  B.  &  C.  176 ;  Poplett  v.  StockdctlCy 
Ry.  &  M.  337),  for  laws  are  not  passed  "  for  the  promotion 
or  benefit  of  authoi-s  and  inventors,  except  as  a  means  of 
promoting  the  progress  of  science  and  the  useful  arts"  ( Jfar- 
tinetti  v.  Maguire,  1  Deady  (Amer.),  216,  per  Deady,  J.). 
On  the  By  20  &  21  Vict.  c.  83,  an  Act  for  more  effectually 

proMbUed  preventing  the  sale  of  obscene  books,  pictures,  prints,  and 
by  stattUf,  q^^^q^  articles,  power  is  given  to  any  metropolitan  police 
magistrate,  or  other  stipendiary  magistrate,  or  for  any  two 
justices  of  the  peace,  to  authorize  a  search  of  any  premises 
in  which  any  obscene  books,  papers,  writings,  prints,  pic- 
tures, drawings,  or  other  i-epresentations  are  suspected  to 
be  kept  (s.  1),  and  any  person  wilfully  exposing  to  view 
in  any  street,  road,  highway,  or  public  place,  any  obscene 
print,  picture,  or  other  indecent  exhibition  shall  be  deemed 
a  rogue  and  a  vagabond,  and  may  be  punished  accordingly 
(5  Geo.  IV.  c.  83,  s.  4,  amended  by  1  &  2  Vict.  c.  38,  s.  2, 
and  extended  by  20  &  21  Vict.  c.  83,  supra). 

No  less  deleterious  to  the  public  welfare  are  bla-sphe- 
mous  writings  punishable  by  law  and  subversive  of  all 
morality,  and  these  consequently  >vill  not  be  pi-otected 
{Murray  v.  Benhow,  Jac.  474 ;  Laiorence  v.  Smith,  Jac. 
471).     Anything  tending  to  impugn  a  fundamental  doc- 
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trine  of  the  Christian  religion  would  appear  to  be  bias-  Blasphr" 

1  1..  I'll*!.  ^^  ^ItWltSpub' 

phemous,  as,  for  instance,  a  denial  of  the  iinmortauty  of  licatwm 
the  soul  {Lawrervce  v.  Smith,  supra,  per  Lord  Eldon),  for  'l^fj^^' 
Christianity  is  part  and  parcel  of  the  law  of  the  land 
{Cowan  V.  MUboum,  L.  R  2  Ex.  280,  per  Kelly,  C.B.). 
The  general  principle  as  laid  down  by  Lord  Eldon  in 
Murray  v.  Benbow  and  Lawrence  v.  Smith  would  appear 
to  be  perfectly  correct,  but  the  only  diflSculty  is  in  the 
application  of  that  principle  in  such  a  practical  way  as  to 
ensure  substantial  justice.  It  is  evident  that  if  to  doubt 
the  immortality  of  the  soul  is  the  beginning  of  blasphemy 
made  perfect  on  the  publication  of  such  a  doubt,  other 
doctrines  may  be  held  equally  obnoxious  even  though 
widely  diffused  or  perhaps  ardently  embraced  by  a  par- 
ticular sect  or  body.  A  Unitarian,  for  instance,  might  be 
a  blasphemer,  and  probably  would  have  been  held  to  be  so 
by  Lord  Eldon,  but  now  in  all  cases  the  intent  to  corrupt 
the  public  morals,  to  shock  and  insult  believers,  or  to  briug 
the  established  religion  into  hatred  and  contempt  is  an 
essential  element  in  the  crime.  Actus  non  facit  reum 
nisi  mens  sit  rea  (Odgers  on  Libel  and  Slander,  395). 

The  law  with  respect  to  the  essential  qualifications  of  Samr.  rules 
copyright  is  equally  applicable  to  one  subject  as  to  another,  ^^^ 
and  consequently  it  has  been  held  that  no  copyright  can  ^if^{^i 
exist   in   engravings   or  prints  which   have   an   obscene,  ;^<x^'^- 
immoral,  or  libellous  tendency  (Fores  v.  JohneSy  4  Esp. 
95),  and  the  same  rule  would  no  doubt  apply  to  statuary 
or  photographs.     It  is  certain,  however,  that  the  law  holds  And 
these  productions  in  such  abhon*ence  that  no  protection  ^^^^^  i^ 
whatever  will  be  afforded  to  any  one  who  has  knowingly  fnann/ac- 

/  ^  *'  ture  cannot 

been  instrumental  in  the  making  of  them.      A  printer,  rccotY^r. 
for  instance,  is  not  bound   to  continue  printing  a  work 
which  he  finds  to  be  tainted  with  libel,  and  if  he  stops  he 
will  be  entitled  to  recover  for  so  much  as  he  has  done 
before  he  made  the  discovery  (Clay  v.  Yaies,  I  H.  &  N. 
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73 ;  2  Jur.  N.  S.)  90S :  PoplM  t.  StockdnU,  Rt.  &  M. 
337 ;  2  Car.  i  P.  19Si :  and  so  where  A.  agrees  to  supply 
6.   with   a   manuscript  to  be  printed  by  the  latter  on 
an    equal   division  of  pro6ts.  and  it   is  found  that  the 
intended  publication  is  of  an  illegal  nature,  no  action  will 
lie  against  A.  for  refusing  to  supply  the  manuscript  {Gale 
TfwpMi-  ^^i  Another  v.  Leckie,  2  Stark.  107).     It   is  thought 
^^'^  *T     that  to  an  action  of  trespass  for  destroving  a  picture  the 
m/^y  '><       defendant  mav  plead  that  it  was  a  scandalous  libel  upon 
a4a/«Qf.       individuals,  and  that  being  publicly  exhibited  he  cut  it  to 
^i**^^^ '      pieces  by  way  of  abating  a  nuisance ;  and  if  the  defendant 
does  not  avail  himself  of  that  defence,  still,  in  estimating 
the  value  of  the  picture  for  the  purpose  of  assessing  the 
damages,  the  nature  of  the  subject  will   be  taken  into 
consideration  (Du  Bost  v.  Beitsford,  2  Camp.  511  ;  but 
sec  the  remarks  of  the  Lord  Chancellor  in  The  Emperor 
of  AvMria  v.  Day  and  Another,  7  Jur.  (N.  S.)  641 ;  4  L.  T. 
(N.  S.)  494),  but  secondary  evidence  of  illegality  will  not 
be  accepted  where   primaiy,  such  as   the  production  of 
the  obnoxious  publication,  can  be  obtained  {Gale  v.  Leckie, 
2  Stark.  110).     Save  in  the  instances  previously  enume- 
rated, and  others  which  might  be  considered  as  reflecting 
upon  public  good  and  morality,  the  liberty  of  the  owner 
of  an  intellectual  production  is  practically  secured.     The 
spirit  which  actuated  and  perhaps  originated  the  restric- 
tive influence  of  the  old  Star  Chamber  would  seem  to 
have  disappeared  from  society,  and  of  the  practice  and 
procedure  of  that  obnoxious  Court,  its  subpoenas  and  writs 
of  rebellion,  not  a  trace  remains. 

^^7T       ^^  "^^y  ^®^®  ^^  mentioned  that  the  term  *'  proprietor  " 

*' projtru:'  go  frequently  made  use  of  in  all  the  copyright  Acts  diflers 

an  "  in-     in  signification  from  "  inventor."     A  proprietor  is  one  who 

finds  out  something  either  by  his  own  ingenuity,  or  he 

may  be  a  mere  owner  without  having  exercised  his  brains 

at  all,  e.g.,  he  may  acquire  by  purchase ;  an  inventor,  on 
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tbe  contraty,  sigaifies  a  person  who  actually  discovers  or 
contrives  any  new  process,  manufacture,  or  substance  (see 
Millingen  v.  Picken,  9  Jur.  714).  The  word  "  pro- 
prietor," when  applicable  to  the  owner  of  a  new  and 
original  design,  is  further  defined  in  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57, 
a  Gl). 

The  right  of  the  Lord  Chamberlain   to  prohibit  the  Censorship 
acting  of  stage  plays  (6  &  7  Vict.  c.  68,  s.  14)  is  founded  5^^/* 
upon  just  and  generous  principles  clearly  productive  of 
the  public  good,  and  is  the  only  instance  of  censorship 
which  can  be  said  to  remain  in  England  at  the  present 
day. 


CHAPTER  III. 

ON  THE  INFRINGEMENT  OF  COPyRIQHT. 

Infringe-  The  term  infringement  is  identical  with  that  of  piracy, 
pUHfia-  &i^d  both  differ  in  some  respects  from  mere  plagiarism. 
rism,  rpjjQ  plagiarist  appropriates  to  himself  the  labour  of  another, 
and  passes  the  result  off  as  his  own  production  in  such  a 
way  as  to  avoid  the  penalties  of  the  law,  which  attach  only 
on  the  invasion  of  some  legal  right.  The  literary  pirate 
goes  a  step  further  and  incurs  actual  liability,  and  that, 
whether  he  passes  off  the  production  as  his  own,  or  fairly 
acknowledges  the  sources  from  which  he  has  copied  or 
stolen  (Scott  v.  Stanford,  L.  R  3  Eq.  718) ;  there  can, 
therefore,  be  no  plagiarism  without  at  the  same  time  mis- 
representation as  to  authorship,  although  an  in£ringer  is 
equally  liable  whether  there  be  any  misrepresentation 
or  not. 
Invaaion  Literary  property  is  liable  to  invasion  in  three  modes. 
property—  First,  open  piracy,  as  where  a  publisher  in  this  country 
^^  publishes  an  imauthorised  edition  of  a  work  in  which 
copyright  exists,  or  where  a  man  introduces  and  sells  in 
this  country  a  reprint  made  abroad.  Secondly,  litei-ary 
larceny,  as  where  a  man,  pretending  to  be  the  author  of  a 
book,  illegitimately  appropriates  the  fruits  of  previous 
authors'  literary  labour.  Thirdly,  where  a  man  is  selling 
a  work  under  the  name  or  title  of  another  man  or  another 
man's  work.  Against  the  first  two  species  of  offences  the 
Copyright  Acts  afford  protection ;  against  the  third,  the 
common  law.    (See  the  remark  of  James,  L.  J.,  in  Dicks  v. 
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Yates,  50  L.  J.  (N.  S.)  Ch.  815.)  It  must  be  remembered, 
however,  that  piracy  consists  only  in  the  unlawful  multi- 
plicationof  copies,  or  extracts  from  such  copies,  whether  for 
gratuitous  circulation  or  for  purposes  of  profit  (NoveUo  v. 
SucUow,  12  C.  B.  177)  ;  and  there  is  consequently  nothing 
whatever  to  prevent  a  person  from  reading  publicly  the 
whole  or  any  portion  of  a  copyright  work  (Tinsley  v.  Lacy, 
32  L.  J.  Ch.  535 ;  11  W.  R  S77,  per  Wood,  V.-C). 

Any  description  of  intellectual  property  which  is  capable 
of  becoming  the  subject  of  copyright  may  be  infringed, 
and  this,  whether  it  is  actually  published  at  the  time,  or  is 
merely  under  the  protection  of  the  common  law  ;  in  both 
instances  it  is  obvious  that  the  owner  has  a  right  of  pro- 
perty in  his  production,  unless,  indeed,  it  be  of  a  libellous, 
immoral,  or  blasphemous  nature  (see  ante,  p.  23). 

In  some  few  instances  the  infringer  will  deliberately  copy 
vet^atvm  the  salient  features  of  another's  work  {Maxwell 
V.  Somertan,  30  L.  T.  (N.  S.)  11),  and  this  is  of  course  a 
gross  piracy,  not  only  by  reference  to  the  general  judicial 
interpretation,  but  by  reference  to  the  statutory  law  also,  W^^^gf- 
for  by  5  &  6  Vict.  c.  45,  s.  15,  it  is  enacted  "that  if  any  Statuu, 
person  shall,  in  any  part  of  the  British  Dominions,  after 
the  passing  of  this  Act,  print  or  cause  to  be  printed,  either 
for  sale  or  exportation,  any  book  (see  s.  2)  in  which  there 
shall  be  subsisting  copyright,  without  the  consent  in 
writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or 
hire  any  such  book  so  having  been  unlawfully  printed 
from  parts  beyond  the  sea,  or  knowing  such  book  to  have 
been  so  unlawfully  printed  or  imported,  shall  sell,  publish, 
or  expose  to  sale  or  hiie,  or  cause  to  be  sold,  published,  or 
exposed  to  sale  or  hire,  or  shall  have  in  his  possession  for 
sale  or  hire  any  such  book  so  unlawfully  printed  or  im- 
ported without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case,  at  the  suit 
of  the  proprietor  of  such  copyright,  to  be  brought  in  any 
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coui-t  of  record  in  that  part  of  the  British  Dominions  in 
which  the  offence  shall  be  committed."  Further,  no 
person,  not  being  the  proprietor  of  the  copyright  or  some 
person  authorised  by  him,  may  import  into  any  part  of 
the  United  Kingdom,  or  into  any  other  part  of  the  British 
Dominions,  for  sale  or  hire,  any  copyrighted  book  first 
composed  or  written,  or  printed  and  published  in  any  part 
of  the  United  Kingdom,  and  reprinted  elsewhere,  under 
a  penalty  of  forfeiture  thereof,  and  also  of  £10  and  double 
the  value  {Ibid,  s.  17,  and  see  s.  23 ;  Brooke  v.  Milliken, 
3  T.  R  509,  as  to  separate  penalties  ;  39  &  40  Vict.  c.  36 ; 
Customs).  It  will  be  observed,  that  under  s.  15  no  remedy 
is  given  against  a  person  who  prints  or  import  for  gratui- 
tous distribution,  or  who  gratuitously  distributes  copies 
printed  or  imported  without  authority  (but  see  Novello 
V.  SucUoiv,  12  C.  B.  177).  And  independently  of  the 
section,  it  has  been  decided  in  Ireland  that  a  common 
law  right  of  action  attaches  upon  the  invasion  of  the 
statutory  right,  even  though  it  be  invaded  by  printing, 
publishing,  &c.,  part  of  a  work  only,  and  not  the  whole  of 
it  (Rooney  v.  Kell;/,  14  Ir.  Law  Rep.  (N.  S.)  158). 
Suhsfance       The  principles  at  the  foundation  of  the  body  of  law 

of  JJTOduC'  sr  r 

iion  must    which  has  from  time  to  time  been  built  up  and  promul- 

"  ^"'     gated  by  the  decisions  of  the  Courts,  are  not  limited  in 

their  application  to  instances  where  the  ipsissima  verba 

have  been  slavishly  copied,  for  the    identity  of  internal 

composition  as  contrasted  with  the  slavish  and  outward 

embodiment  of  words  is  principally  regai*ded  (see  Perris 

And  not     V.  Hexamer,  99  U.  S.  (Amer.)  674).     Words  are  mere 

JJ^'^JJ^  ^  instruments  of  expression,  that  which  is  expressed  forms 

w&rds,       i]^Q  principal  subject  of  consideration ;  and  where  a  person 

deliberately  copies  the  actual  sentences  one  by  one   in 

their  natural  order  and  sequence,  it  would  appear  that 

the  interference  of  the  Courts  would  be  based  more  on 

considerations  referring  to  the  sentiments  and    ideas  as 
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arranged  and  assorted,  and  to  the  method  which  the 
author  had  adopted,  than  to  the  identity  of  mere  words 
which  are  common  to  all  (see  Rooney  v.  Kelly,  14  Ir. 
Law  Eep.  (N.  S.)  172).  Of  course,  the  arrangement  of 
the  words  constitutes  an  embodiment  which  will  clearly 
be  protected,  for  to  appropriate  an  assortment  of  words  is 
primd  facie  proof  of  piracy,  and  for  this  reason  a  de- 
fendant will,  in  the  vast  majority  of  instances,  be  found 
to  have  retained  the  meaning  and  effect  of  the  composi- 
tion, while  at  the  same  time  he  has  to  some  extent  dis- 
carded the  verbal  arrangement.     He  will  appropriate  the  Although 

.  .        .  identity  0/ 

substance  of  the  production,  and  the  question  in  all  these  language 
cases  is  whether  he  has  done  so,  and  not  merely  whether  ^uu 
the  identical  language  is  used   {Latm^ence  v.  Dana,  4^*''°^* 
Cliff.  40,  2  Am.  L.  T.  R  (N.  S.)  426,  per  Clifford,  J.), 
although  that  will,  of  course,  enter  into  the  spirit  of  the 
enquiry  {Alexander  v.  Mackenzie,  9  Sess.  Cas.  2nd  Ser.  As  piracy 
754  (note)  ;  see  the  ren^arks  of  the  Lord  Ordinary).  Thus.  ^I^.  of 
no  person  can  under  the  pretence  of  quotation  publish  either  ^^^^^^^^'^ 
the  whole  or  part  of  another's  work,  though  he  may  use 
any  quotation  in  a  fair  manner  (WiUcttia  v.  Aikin,  17  Ves. 
422 ;  Mawman  v.  Tegg,  2  Russ.  393,  per  Lord  Eldon  ; 
Smith  V.  Chatto,  31  L.  T.  (N.  S.)  775 ;  and  see  Story's 
Executors  v.  Holcomhe,  4  McLean  (Amer.)  306).    And 
one  work  may  be  a  piracy  of  another  although  the  pas- 
sages copied   are   properly  described  as  quotations,  and 
although  they  are   not  so  extensive  as  to  render  the 
piratical  work  a  substitute  for  the  other  (Bohn  v.  Bogue, 
10  Jur.  420).    Reviewers  may  make  extracts  sufficient  to 
show  the  merits  or  demerits  of  the  work  reviewed,  but 
they  cannot  so  exercise  the  privilege  as  to  supersede  it. 
Sufficient  may  be  taken  to  give  a  correct  view  of  the 
whole,  but  the  privilege  of  making  extracts  is  limited  to 
those  objects,  and  cannot  be  exercised  to  such  an  extent 
that  the  review  shall  become  a  substitute  for  the  book 
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court  of  record  in  that  part  of  the  British  Dominions  in 
which  the  offence  shall  be  committed."  Further,  no 
person,  not  being  the  proprietor  of  the  copyright  or  some 
person  authorised  by  him,  may  import  into  any  part  of 
the  United  Kingdom,  or  into  any  other  part  of  the  British 
Dominions,  for  sale  or  hire,  any  copyrighted  book  first 
composed  or  written,  or  printed  and  published  in  any  part 
of  the  United  Kingdom,  and  reprinted  elsewhere,  under 
a  penalty  of  forfeiture  thereof,  and  also  of  £10  and  double 
the  value  (Ibid.  s.  17,  and  see  s.  23 ;  Brooke  v.  MUliken, 
3  T.  R.  509,  as  to  separate  penalties  ;  39  &  40  Vict.  c.  36 ; 
Customs).  It  will  be  observed,  that  under  s.  15  no  remedy 
is  given  against  a  person  who  prints  or  impoi^ts  for  gratui- 
tous distribution,  or  who  gratuitously  distributes  copies 
printed  or  imported  without  authority  (but  see  NoveUo 
v.  Sudloiv,  12  C.  B.  177).  And  independently  of  the 
section,  it  has  been  decided  in  Ireland  that  a  common 
law  right  of  action  attaches  upon  the  invasion  of  the 
statutory  right,  even  though  it  be  invaded  by  printing, 
publishing,  &c.,  j)art  of  a  work  only,  and  not  the  whole  of 
it  {Rooiiey  v.  Kelly,  14  Ir.  Law  Rep.  (N.  S.)  158). 
Suhstance       The  principles  at  the  foundation  of  the  body  of  law 

ofproduc'  .  . 

iion  must    which  has  from  time  to  time  been  built  up  and  promul- 
gated by  the  decisions  of  the  Courts,  are  not  limited  in 
their  application  to  instances  where  the  ipsissbna  verba 
have  been  slavishly  copied,  for  the    identity  of  internal 
composition  as  contrasted  with  the  slavish  and  outward 
embodiment  of  words  is  principally  regarded  (see  Perria 
And  not     V.  Hexamcr,  99  U.  S.  (Amer.)  674).     Words  are  mere 
Ih^mire  ^  ii^strumeuts  of  expression,  that  which  is  expressed  forms 
words.       lY^Q  principal  subject  of  consideration ;  and  where  a  person 
deliberately  copies  the  actual  sentences  one  by  one   in 
their  natural  order  and  sequence,  it  would  appear  that 
the  interference  of  the  Courts  would  be  based  more  on 
considerations  referring  to  the  sentiments  and   ideas  as 
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arranged   and  assorted,  and  to   the   method  which  the 
author  had  adopted,  than  to  the  identity  of  mere  words 
which  are  common  to  all  (see  Rooney  v.  Kdly,  14  Ir. 
Law  Rep.  (N.  S.)  172).     Of  course,  the  arrangement  of 
the  words  constitutes  an  embodiment  which  will  clearly 
be  protected,  for  to  appropriate  an  assortment  of  words  is 
primd  facie  proof  of  piracy,  and  for  this  reason  a  de- 
fendant will,  in  the  vast  majority  of  instances,  be  found 
to  have  retained  the  meaning  and  eflFect  of  the  composi- 
tion, while  at  the  same  time  he  has  to  some  extent  dis- 
carded the  verbal  arrangement.     He  will  appropriate  the  Although 
substance  of  the  production,  and  the  question  in  all  these  language 
cases  is  whether  he  has  done  so,  and  not  merely  whether  ^^^'^' 
the  identical  language  is  used   {Lawrence  v.  Dana,  4^'^^*^- 
Cliflf.  40,  2  Am.  L.  T.  R  (N.  S.)  426,  per  Clifford,  J.), 
although  that  will,  of  course,  enter  into  the  spii*it  of  the 
enquiry  {Alexander  v.  Afackenzis,  9  Sess.  Cas.  2nd  Ser.  Aspiraq/ 

v,ndeT 

754  (note)  ;  see  the  remarks  of  the  Lord  Ordinary).  Thus,  yretenee  of 
no  person  can  under  the  pretence  of  quotation  publish  either  ^****^*^'*^ 
the  whole  or  part  of  another  s  work,  though  he  may  use 
any  quotation  in  a  fair  manner  {WiUdna  v.  Aikin,  17  Ves. 
422 ;  Mawrtian  v.  Tegg,  2  Russ.  393,  per  Lord  Eldon ; 
Smith  V.  Chatto,  31  L.  T.  (N.  S.)  775 ;  and  see  Story's 
Executors  v.  Holconibe,  4  McLean  (Amer.)  306).  And 
one  work  may  be  a  piracy  of  another  although  the  pas- 
sages copied  are  properly  described  as  quotations,  and 
although  they  are  not  so  extensive  as  to  render  the 
piratical  work  a  substitute  for  the  other  (Bohn  v.  Bogue, 
10  Jur.  420).  Reviewers  may  make  extracts  sufficient  to 
show  the  merits  or  demerits  of  the  work  reviewed,  but 
they  cannot  so  exercise  the  privilege  as  to  supersede  it. 
Sufficient  may  be  taken  to  give  a  correct  view  of  the 
whole,  but  the  privilege  of  making  extracts  is  limited  to 
those  objects,  and  cannot  be  exercised  to  such  an  extent 
that  the  review  shall  become  a  substitute  for  the  bi)ok 
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reviewed  {Lawrence  v.  Dana,  2  Am.  L.  T.  R.  (N.  S.)  428, 
per  CliflFord,  J.).  So  where  a  person,  under  the  pretence 
of  an  essay  on  modem  English  poetry,  introduces  by  way 
of  illustration  a  material  part  of  another's  property,  he 
will  be  restrained  {Campbell  v.  Scott,  11  Sim.  31). 

The  test  of  fair  user  of  the  copyright  work  of  another 
has  been  differently  applied  by  different  judges.  For 
instance,  the  question  may  be  whether  the  one  publication 
is  "  a  legitimate  use  of  the  other  in  the  fair  exercise  of  a 
mental  operation  deserving  the  character  of  an  original 
work  *'  {WiUciiu  v.  Aihiny  17  Ves.  426,  per  Lord  Eldon); 
or  whether  the  similarity  between  the  substance  of  a 
second  work  and  of  a  first  is  a  mere  coincidence,  the 
result  of  similar  observation,  or  whether  the  second  work 
is  substantially  a  transcript  of  the  first  with  merely  colour- 
able alterations  {Alexander  v.  Mackenzie,  9  Scotch  Sess. 
Cas.  2nd  Ser.  754,  per  Lord  FuUerton).  In  no  civil  case 
is  it  necessary  for  the  plaintiff  to  prove  any  animus 
furandi  on  the  part  of  the  defendant  (see  Reade  v, 
,  Lacy,  1  J.  &  H.  527),  for  a  piracy  may  be  committed 
with  the  best  intentions,  and  even  although  the  defendant 
had  not  the  slightest  idea  that  he  was  infringing  an 
existing  copyright.  The  question  a.s  to  whether  certain 
copyrighted  property  has  been  improperly  appropriated 
niay,  perhaps,  best  of  all  be  resolved  with  reference  to  the 
rule  stated  by  Wood,  V.-C,  in  Scott  v.  Stanford,  16  L.  T 
Rep.  (N.  S.)  52 ;  L.  R.  3  Eq.  722 ;  taken  from  the  judg- 
Oi'  othr  ment  of  Mr.  Justice  Story  in  Folsom  v.  Marsh,  2  Story 
^rom'eojnj.  (Amer.)  116,  where  the  learned  judge  said,  " In  short,  we 
nyfih^d       must,  in  deciding  questions  of  this  sort,  look  to  the  nature 

•C  C//  /»  ^m 

and  object  of  the  selections  made,  the  quantity  and  value 
of  the  material  used,  and  the  degree  in  which  the  use  may 
prejudice  the  sale,  or  diminish  the  profits,  or  supersede 
the  objects  of  the  original  work."  It  is  not,  however, 
necessary  that  all  of  these  things  should  concur  in  order 
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to  entitle  tbe  plaintiff  to  relief  (Smith  v.  Chatto,  31  L.  T. 
(N.  S.)  776,  per  Hall,  V.-C.)  ;  and  in  all  cases  the  primary, 
though  not  necessarily  the  exclusive  subject  of  enquiry, 
is,  what  effect  the  extracts  are  likely  to  have  upon  the 
original  work.  The  value  and  materiality  of  the  part 
taken  is  looked  to  as  well  as  the  quantum  (Bramwell  v. 
Halcomh,  3  My.  &  Cr.  738 ;  Saundtrs  v.  Smith,  ihicl  711) ; 
for  it  is  obvious  that  the  quintessence  of  a  book  may  be 
reproduced  in  a  very  small  substance  (see  Cami)hell  v. 
Scott,  11  Sim.  31 ;  Bradbury  v.  Hotten,  L.  R.  8  Ex.  1 ; 
Story's  Executors  v.  Holcombe,  4  McLean,  309  (Amer.), 
per  McLean,  J. ;  Tinsley  v.  Xocy,  1  Hem.  &  M.  753,  per 
Wood,  V.-C. ;  ChatteHon  v.  Cave,  3  App.  Cas.  497,  per 
Lord  O'Hagan).  The  rule  of  law  is  consequently  suffi- 
ciently settled  that  an  author  is  not  entitled  to  save  him- 
self labour  and  pains  by  appropriating  the  results  of  the 
industry  of  another  to  such  an  extent  or  in  such  a  manner 
as  to  enhance  his  own  work  at  the  expense  of  the  previous 
one ;  and  therefore  where  a  plaintiff  published  a  work 
to  the  copyright  of  which  he  was  not  entitled,  with 
certain  improvements  and  additions,  and  then  the  defen- 
dant published  the  whole  work  with  the  plaintiff's  im- 
provements, the  Court  refused  to  interfere,  and  Lord 
Loughborough,  stated  that  if  he  was  to  do  strict  justice 
he  should  order  the  defendants  to  take  out  of  their  book 
all  they  had  taken  from  the  plaintiff,  and  reciprocally 
the  plaintiff  to  take  out  of  his  all  he  had  taken  from  the 
original  work  (Cary  v.  Faden,  5  Ves.  23). 

It  is  frequently  a  matter  of  extreme  difficulty  to  say  "  Coj,i/ " 
whether  a  suspected  document  or  work  of  intellectual  pro-  stan'ini 
duction  is  or  is  not  a  "  copy  "  of,  or  '*  substantially  identical "  «^^"'''y- 
with  a  former  production,  for  the  person  infringing  the 
rights  of  another  will,  as  a  rule,  adopt  every  artifice  to 
protect  himself  against  the  consequences  of  his  act. 

A  " copy  "  has  been  described  as  "that  which  comes  so 
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near  tbe  original  as  to  give  to  every  person  seeing  it  the  idea 
created  by  the  original"  (West  v.  Francis,  5  B.  &  Aid.  743, 
per  Bayley,  J.,  and  sec  Levds  v.  Chapman,  3  Beav.  133). 
To  constitute  "substantial  identity,"  it  is  not  necessary 
that  one   production  should  be  a  "  copy  "  of  the  other, 
although  the  term  "copy"  may  be,  and  no  doubt  is,  in- 
cluded in  the  expression  "substantial  identity."   This  latter 
term  is  of  much  larger  scope,  and  embraces  instances  in 
which   the   matter  complained  of,  being   spread  over  a 
gi-eater  area,  is  consequently  more  diflScult  to  adjudicate 
upon.     Both  terms  are  exceedingly  elastic ;  and  while  at 
one  time  a  question  of  substantial  identity  is  decided  by 
the  Court  by  comparison,  at  another,  long  and  laborious 
evidence  of  minute  analysis  may  have  to  be  gone  into  (see 
rike  v.  Nicholas,  L.  R.  5  Ch.  251  ;  38  L.  J.  (N.  S.)  Ch.  529). 
And  although  as  a  matter  of  principle  the  Judges  may  be 
perfectly  in  accord  upon  the  question  as  to  what  amounts 
in  theory  to  piracy,  yet  it  by  no  means  follows  that  any 
two  of  them  will  arrive  at  the  same  conclusion  respecting 
the  facts  to  which  the  principle  is  applied.     Thus  in  one 
case  James,  Y.-C,  was  of  opinion  that  the  plaintiflf's  work 
had  been  pirated,  whereas  the  Lords  Justices  of  Appeal 
came  to  a  directly  contrary  conclusion  (Pike  v.  Nicholas, 
siipra).    The  question  of  "  copy"  or  "  substantial  identity  " 
is  applied  to  every  description  of  composition  which  can 
form  the  subject  of  copyright — to  directories,  and  every 
species  of  literary  property ;  to  pictures,  sculpture,  designs, 
photographs,  or  in  fact  anything  entitled  to  protection, 
either  under  the   copyright  statutes  or  at  the   common 
law.     For   instance,  a   person  who  deliberately  copies  a 
picture   is   liable   to    an   action   and   cannot  escape    by 
showing  that   the   copy   is   larger  or  smaller  than  the 
original  {Ganibart  v.  BM,  14  C.  B.  (N.  S.),  306  ;  Graves 
v.  Ashford,  L.  R.  2  C.  P.  410 ;  Bradbury  v.  Hotten,  L.  R. 
8  Ex.  1). 
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There  would   appear   to    be    authority  for   the   state-  Whether 
ment  that  a  person  is  entitled  as  of  right  to  take  the  irorifcw/i 
copyrighted  work  of  another  and  republish  it,  provided  ^^,^^^^' 
he  materially  improve  it,  either  in  corrections,  revisions,  oxP^^^- 

,  .  purpose  oj 

annotations,  and  does  not  servilely  copy  it  {Sayre  v.  Moore,  imprijve^ 
1  East,  362,  note,  per  Lord  Mansfield ;  and  see  Cary  v.  Qhutc. 
Kearsley,  at  Kisi  Prius,  4  Esp.  169,  per  Lord  Ellen- 
borough  ;  Matthewaon  v.  Stockdale,  12  Ves.  275,  per  Lord 
Erskine ;  Martin  v.  Wright,  6  Sim.  298,  2>e?'  Shad  well, 
V.-C. ;  Saunders  v.  Smith,  3  My.  &  Cr.  711).  There  are, 
however,  one  English  and  two  American  authorities  point- 
ing to  a  different  conclusion  {Scott  v.  Stanfmxl,  L.  R.  3  Eq. 
722,  per  Wood,  V.-C. ;  Lawrenx^  v.  Dana,  2  Am.  L.  T.  R. 
(N.  S.)  431,  per  Clifford,  J. ;  Druinj  v.  Ewi/ag,  1  Bond, 
549,  per  Leavitt,  J.) ;  and  it  is  submitted  that  if  a  plea  of 
this  nature  were  allowed  to  prevail,  it  would  be  impossible 
to  afford  protection  to  literary  property  at  all.  If  ever  the 
question  should  be  raised  again  it  may  almost  certainly  be 
predicted  that  the  judgment  of  the  Court  will  be  against  the 
contention  that  a  person  has  a  right  to  appropriate  the  work 
of  another  for  the  mere  purpose  of  improving  it,  whether  by 
annotation,  revision,  or  otherwise. 

The  principal  test   of  piracy,   where    it    is   otherwise  Test  of 
difficult  to  say  whether   one    production  is  a    copy  of  ^neJ^  of 
or  identical  with  another,  is  to  collect  the  inaccuracies  J^^^^' 
in  both   works,    "for  when   a  considerable   number   of 
passages  are  proved  to  have  been  copied  by  the  copying 
of  the  blunders  in  them,  other  passages  which  are  the 
same  with  passages  in  the  original  book  must  be  presumed, 
primd  facie,  to  be  likewise  copied,  though  no  blunders  occur 
in  them  "  (Mavmian  v.  Tegg,  2  Russ.  394,  per  Lord  Eldon). 
But  to  show  that  defendant  has  quoted  the  same  authorities 
as  the  plaintiff,  that  he  has  used  a  similar  quotation  or 
utilized  the  information  contained  in  plaintiff's  work,  is  in 
itself  and  without  further  evidence,  no  proof  of  copying 
(Pike  V.  Nicholas,  L.  R.  5  Ch.  262),  but  had  he  made 
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several  identical  mistakes  it  might  be  so  considered, 
although  this  would  again  depend  upon  circumstances, 
for  in  one  case  where  a  defendant  in  a  series  of  7,000 
mathematical  calculations  had  made  seven  mistakes 
identical  with  mistakes  made  by  the  plaintiff,  and  had 
made  other  mistakes  as  well  which  the  plaintiff  had 
avoided,  the  defendant's  conduct  was  only  described  as 
"  suspicious"  {McNeill  v.  WUliarns,  11  Jur.  344).  On  a 
primd  fade  case  being  made  out  against  the  defendant, 
the  onus  of  proving  the  contrary  is  immediately  throwD 
upon  him  (Ilotten  v.  Arthur,  1  Hem.  &  M.  603  ;  Mawvnan 
v.  Tegy,  2  Russ.  395),  and  he  can  only  escape  by  showing 
conclusively  either  that  he  has  not  used  the  plaintiff's 
work  in  any  way,  or  that  having  used  it  he  has  nevertheless 
gone  direct  to  common  or  other  sources  for  his  information. 
Evidence  that  the  extracts  complained  of  are  to  be  found 
in  other  works  than  those  of  the  plaintiff,  while  it  may 
lessen  the  probabilities  that  there  was  unlawful  copying, 
can  never  create  a  substantial  defence  (see  Drone,  Copy. 
431).  This  proof  by  means  of  the  identity  of  mistakes, 
though  a  most  valuable  assistance,  is  not  necessarily  in  all 
cases  a  complete  and  final  test,  since  it  is  obvious  that  one 
person  may  carefully  copy  or  imitate  colourably  the  work 
of  another,  and  find  out  and  correct  all  the  mistakes  during 
the  process,  and  on  the  other  hand  the  identity  of  mistakes 
may  spring  from  the  fact  that  the  basis  of  argument 
adopted  by  each  party  has  been  erroneous  and  identical  in 
both  instances,  and  such  a  basis  as  would  at  first  sight  be 
adopted  as  a  matter  of  course.  Consequently,  one  author 
after  another  may,  and  docs  frequently,  fall  into  the  very 
same  errors  and  mistakes,  and  in  these  cases  it  may  be  of 
the  greatest  assistance  to  the  defendant  to  show  that  the 
same  mistakes  are  to  be  found  in  the  work  of  an  author 
other  than  the  plaintiff.  The  subject  of  the  tests  of 
piracy  is  very  learnedly  and  lucidly  treated  at  large  in  the 
judgment  of  Lord  Hatherley  in  Pike  v.  Nicholas,  L,  R.  5 
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Ch.  257,  and  refer  also  to  Coxy.  Land  and  Water  Journal 
Co.,  L.  R  9  Eq.  324  ;  Mavmian  v.  Tegg,  2  Russ.  385. 

The  aniynua  furaiidi,  or  fraudulent  intention  of  the  ''Animus'* 
person  charged  with  committing  a  piracy  is  not  a  necessary  ^fiJ^J^. 
element  in  the  case,  and  the  absence  of  it  cannot  be  made  ^^[^  "'*{  , 

tothcjHJinC. 

the  basis  of  a  defence  (Roworth  v.  Wilkes,  1  Camp.  94), 
for  if  A.  takes  the  property  of  B.,  animus  is  inferred  from 
the  mere  act,  even  although  the  offence  were  committed 
without  any  dishonest  intention,  since  every  man  must  be 
presumed,  in  point  of  law,  to  intend  everything  to  which 
his  acts  naturally  lead.  If,  for  instance,  the  rights  of  an 
author  are  clearly  infringed,  it  can  be  of  no  importance 
to  know  with  what  intent  this  was  done  {Campbell  v. 
Scott,  11  Sim.  31  :  and  see  Scott  v.  Stanford,  L.  R.  3 
Eq.  723,  per  Wood,  V.-C.  ;  Bradbury  v.  Hotten,  L.  R. 
8  Ex.  1,  42  L.  J.  (N.  S.)  Ex.  28 ;  Smith  v.  Chatto,  31 
L  T.  (N.  S.)  775,  23  W.  R.  290) ;  and  the  American  law 
on  the  subject  is  to  the  same  eflfect  (Millett  v.  Snowden, 
1  West.  Law  Joum.  240 ;  Stoi^y's  Executors  v.  Holcomhe, 
4  McLean,  30G  ;  Lawrence  v.  Dana,  2  Am.  L.  T.  R. 
(N.  S.)  427,  per  Clifford,  J.).  On  the  other  hand,  it 
must  be  remembered  that  evidence  of  innocent  intention 
may  have  a  bearing  upon  the  question  of  **  fair  use,"  and 
evidence  of  animus  may  be  given  for  the  purpose  of 
showing  that  the  copying  is  either  not  fair  or  the  con- 
trary (see  Spiers  v.  Brown,  6  W.  R.  352,  per  Wood,  V.-C). 
A  person  cannot,  unless  protected  by  some  statutory  pro- 
vision, plead  ignoi^ance  in  an  action  for  piracy,  for  in  any 
event  the  injury  to  the  plaintiff  is  the  same,  and  the 
defendant  must,  if  he  would  enjoy  the  finiits  of  another's 
labour,  take  also  the  risk  (see  Murray  v.  Bogue,  1  Drew. 
353,  17  Jur.  219;  Novello  v.  Ludlow,  12  C.  B.  177, 
16  Jur.  689 ;  Oambart  v.  Sumner,  5  Hurl.  &  N.  5,  5  Jur. 
(N.  S.)  1109;  Beade  v.  Conquest,  11  C.  B.  (N.  S.)  479, 
8  Jur.  (N.  S.)  764 ;  Rock  v.  Lazarus,  L.  R.  15  Eq.  104, 
42  L.  J.  (N.  S.)  Cli.  105  ;  Millett  v.  Snowden,  1  West. 
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Law  Journ.  (Amer.)  240).  It  may,  therefore,  he  con- 
sidered as  settled  that  a  plaintiflTs  rights  do  not  depend 
upon  the  innocence  or  guilt  of  the  defendant,  and  that 
allegation  and  proof  of  scient&i*  are  not  necessary  (Lee 
V.  Simpson,  3  C.  B.  883,  })er  Wilde,  C.J.)-  A  person 
who  prints  or  imports  a  work  in  which  there  is  subsist- 
^uue^^  ing  copyright,  contrary  to  5  &  6  Vict.  c.  45,  s.  15, 
cannot  plead  that  he  was  in  point  of  fact  ignorant  of  the 
right  of  the  proprietor  of  the  copyright ;  but  if  a  person 
not  knowing  that  he  was  committing  an  injuiy,  should 
sell,  publish,  or  expose  to  sale  a  work  so  printed  or 
imported,  he  would  not  be  liable,  unless  he  were  at  the 
same  time  the  printer  or  importer.  The  words  of  the 
section  are  adopted  from  the  corresponding  section  of 
54  Geo.  III.  c.  156  (s.  4),  which  it  follows,  except  that 
instead  of  repeating  the  words  "without  the  consent  in 
writing,"  to  each  condition  of  infringement,  it  uses  the 
words,  "  so  unlawfully  printed,  &c.,'*  which  were  perhaps 
incorrectly  adopted  to  avoid  repetition  {Novella  v.  Ludlo^i\ 
12  C.  B.  189,  per  Talfourd,  J.).  It  is  apparent,  therefore, 
that  a  decision  on  this  point,  under  the  statute  of 
George  III.,  would  be  entitled  to  the  same  degree  of 
weight,  as  if  it  had  been  given  under  5  &  G  Vict.  c.  45, 
and  it  is  plain  that  according  to  the  former  statute,  as  well 
as  according  to  the  reason  of  the  case,  a  person  not  knowing 
that  he  was  committing  an  injury,  may  publish  or  sell  a 
work  of  which  the  copyright  is  in  another  with  perfect 
innocence.  The  Act,  speaking  of  the  person  publishing  or 
selling,  says,  that  it  must  be  with  notice  that  the  work  was 
unlawfully  printed.  The  situation  of  the  printer  is  more 
onerous :  he  may  be  an  offender  within  the  terms  of  the  Act 
and  liable  to  its  penalties  even  when  it  is  possible  that  he 
may  have  acted  in  ignorance  that  he  was  committing  a 
wrong  upon  anyone  (see  Colbum  v.  Simms,  2  Hare,  557, 
per  Wigram,  V.-C).  There  are  also  other  cases  in  which 
knowledge  of  piracy  must  be  proved,  but  they  always  arise 
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out  of  some  statutory  provision,  and  can  consequently  be 
referred  to  when  the  statutes  themselves  come  to  be  dis- 
cussed.   In  the  United  States  animus  must  be  shovm  on  Anurican 

legtslation, 

the  part  of  the  seller  of  any  piratical  copy  of  any  work 
(s.  4964)  or  "  of  a  copyrighted  map,  chart,  musical  com- 
positioD,  print,  cut,  engraving,  photograph,  chromo,  paint- 
ing, drawing,  statue,  statuary  or  model,  or  design,  in- 
tended to  be  perfected  and  executed  as  a  work  of 
the  fine  arts  "  (Revised  Statutes,  s.  4965  ;  Mlllett 
V,  Snowden,  1  West.  Law  Journ.  240).  A  similar  rule  ^^^"^^ 
does  not,  however,  hold  in  England  under  the  statute  English, 
relating  to  engravings  (17  Geo.  III.  c.  57),  for  here  the 
seller  is  liable,  whether  he  was  actuated  by  guilty  know- 
ledge or  not  ( West  v.  Frauds,  5  B.  &  Aid.  737 ;  Oamhart 
V.  Sumner,  5  H.  &  N.  5).  The  idea  that  a  certain  animus 
is  necessary  to  be  proved  in  all  actions  of  piracy  at  one 
time  held  its  place  or  was  introduced  into  the  arguments 
of  counsel,  and  this  seems  to  have  sprung  from  the  dictum 
of  Lord  Ellenborough  in  Cai^  v.  Kearsley,  4  Esp.  167. 
It  isy  however,  now  certain/ that  save  in  such  cases  as  may 
be  governed  by  special  legislative  enactments  it  is  never 
necessary  to  show  either  animus  or  knowledge  (see  Recule  n  may  he 
V.  Lacy,  1  J.  &  H.  527),  although  in  some  instances  it  may  "^  ^^^^^  ^ 
be  advisable  to  prove  either  one  or  the  other,  for  if  the  *"'">"» 

^  in  irrtain 

alleged  piracy  should  be  difficult  to  discover,  the  question  of  «i.vm. 
intent  may  very  materially  affect  the  question.  In  ono 
case  where  there  was  copying,  but  it  was  exceedingly 
difficult  to  say  whether  it  was  piratical  or  not,  and  the 
defendant  went  out  of  his  way  to  deny  the  copying  in  toto, 
this  was  held  to  be  a  strong  indication  of  animus  {Jar- 
raid  V.  Houlston,  3  K.  &  J.  708,  and  see  Spiers  v.  Brown, 
6  W.  R.  352) ;  and  under  these  circumstances  the  inten- 
tion of  the  party  raises,  with  respect  to  what  might  other- 
wise have  been  held  to  be  an  innocont  production,  a 
primd  facie  suspicion  of  piracy. 
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Id  actious  under  3  &  4  Will.  IV.  a  15,  s.  2^  as  extended 
by  5  &  6  Vict  c.  45,  ss.  20,  21,  an  Act  to  amend  the  laws 
relating  to  dramatic  literary  property ;  it  is  not  necessary 
to  show  that  the  defendant  knowingly  invaded  the 
plaintiflF*s  right  i^Lee  v.  Simpson,  3  C.  R  871). 
Copyright  The  first  statute  regulating  the  law  relating  to  copyright 
limis  as  a  was  8  Anne,  c.  19,  repealed  by  5  &  6  Vict  c.  45,  s.  1.  The 
Iffvcred  by  -^^^  itself  applied  exclusively  to  books,  and  this  is  practically 
stahifr.  i^ije  Qrj^Q  ^[^i^  ^\^Q  statute  of  Victoria.  Under  other  enact- 
ments different  descriptions  of  intellectual  productions  are 
protected,  and  at  the  present  day  there  are  but  few,  if  any, 
which  do  not  come  within  the  provisions  of  one  or  other 
of  the  statutes  relating  to  copyright. 
"i?wXr,*  The  word  "book"  as  defined  by  the  second  section  of 
indufics,  5  &  (')  Vict  c.  45,  is  construed  "to  mean  and  mclude 
every  volume,  part,  or  division  of  a  volume,  pamphlet, 
sheet  of  letter-press,  sheet  of  music,  map,  chart,  or  plan, 
separately  published.'*  The  words  of  the  section  have 
been  most  liberally  interpreted  by  the  Courts;  for  in- 
stance, periodicals  and  magazines  are  "books  "  {Hemlei'mn 
V.  Maxwell,  4  Ch.  D.  163),  and  so  was  "  any  composition 
large  or  small  "  within  the  meaning  of  54  Geo.  III.  c.  156, 
an  Act  now  repealed  (5  &  6  Vict.  c.  45,  s.  1),  {White  v. 
Gerock,  2  B.  &  Aid.  298,  1  Chit  24).  Where  a  work 
consists  of  several  independent  parts  each  of  them  will 
be  protected  as  a  "  book ''  ( White  v.  Oeroch,  »upra ; 
UAlmalne  v.  Boosey,  1  Y.  &  C.  Ex.  288).  Musical  com- 
positions are  included  in  the  words  "  sheet  of  music '' 
occurring  in  5  &  6  Vict.  c.  45,  s.  2,  although  they  were 
protected  by  earlier  statutes  {Bach  v.  Longman,  Cowp. 
623  ;  Cleinenti  v.  Golding,  2  Camp.  25  ;  Storace  v.  Long- 
man, 2  Camp.  26,  note  (a) ;  Matt  v.  Button,  19  Ves. 
447 ;  White  v.  Geroch,  supra ;  UAlmame  v.  Boosey, 
snpra;  Chappell  v.  Purday,  4  Y.  &  C.  Ex.  485; 
14  Mees.  &  W.  303 ;  and  see  Jeffei^s  v.  Boosey,  4  H.  L. 
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Cas.  815).  In  one  case  it  was  held  that  a  subject  of 
copyright  existed  in  eight  lines  of  letter-press  {Cobbett  v. 
Woodward,  L.  R.  14  Eq.  407,  41  L.  J.  (N.  S.)  Ch.  656),  but 
in  another  that  seven  lines  of  letter-press  were  not  entitled 
to  protection  (Page  v.  Wisden,  20  L.  T.  (N.  S.)  435),  and 
a  separate  article  adveilised  to  form  part  of  a  periodical 
publication  is  not  a  "  book  '*  within  the  meaning  of  5  &  6 
Vict.  c.  45,  8.  2  (Murray  v.  Maxwell,  3  L.  T.  (N.  S.)  466, 
1  J.  &  H.  312,  reported  as  Mayhew  v.  Ma^xwell).  Copy- 
right may,  however,  exist  in  a  single  sheet  of  composition  or 
letter-press  (see  Clementi  v.  QoldiTig,  2  Camp.  25 ;  Hivie 
V.  Bale,  2  Camp.  27  (note  b) ;  White  v.  Oeroch,  2  B.  &  Aid. 
298;  BAlmahie  v.  Boosey,  1  Y.  &  C.  Ex.  299/ jper  Lord 
Abinger).  The  "  title  "  of  a  book  is  not  however  "  part '' 
of  such  book  within  the  2nd  and  13th  sections  of  5  &  G 
Vict.  c.  45,  and  consequently  will  not  be  protected  on 
registration  {Hogg  v.  Maxwell,  L.  R.  2  Ch.  App.  317,  16 
L.  T.  (N.  S.)  130).  But  a  newspaper  is  a  *'  book  "  within 
the  meaning  of  the  18th  section  of  the  same  statute,  and 
must  therefore  be  registered  in  order  to  give  the  pro- 
prietor a  copyright  in  its  contents  and  a  right  to  sue  in 
respect  of  the  piracy  of  any  article  therein  {Walter  v. 
U<me,  50  L.  J.  Ch.  (N.  S.)  621,  44  L.  T.  Rep.  (N.  S.)  727 ; 
Cox  v.  Land  and  Water  Joutmal  Cmnpany,  39  L  J.  Ch. 
(N.  S.)  152,  L.  R  9  Eq.  324,  not  followed).  It  has  recently 
been  decided  that  a  card  perforated  so  as  to  make  a 
picture  by  way  of  a  shadow  on  a  wall,  and  accompanied 
by  a  paper  having  on  it  descriptive  verses — both  enclosed 
in  an  envelope  having  on  it  a  printed  title — is  not  an 
original  work  of  such  a  character  as  to  be  entitled  to  copy- 
right (CabU  V.  Marks',  W.  N.  1882,  p.  165,  52  L.  J.  Rep. 
(N.  S.)  Ch.  107).  There  is,  however,  nothing  in  the  copy- 
right Acts  to  exclude  from  the  benefits  of  its  protection, 
books  consisting  of  pictures  only,  or  to  restrict  the  Act  to 
books  containing  letter-press  {Maple  v.  Junior  Army 
and  Namj  Staines,  52  L.  J.  Rep.  (N.  S.)  Ch.  67).     In  the 
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Awen'can  United  States  no  attempt  has  been  made  to  determine 
by  statute  the  meaning  of  the  word  "  book  ;"  the  judicial 
decisions  are,  however,  to  the  same  effect  as  the  English 
Private  (q^q  Dnii'y  V.  Ewiiig,  1  Bond  (Amer.),  540).  Whether 
rrlativt  a  private  letter  from  one  person  to  another  could  be 
•m/rrrtiiri  brought  within  the  protection '  of  the  Act  in  cases  where 
recipient,    y^^^j^  i^^^^qj^  jjaJ  not  been  written  in  the  ordinary  way,  but 

printed  or  lithographed  by  the  author,  is  a  matter  of 
speculative  inquiry  ;  and  it  is  a  question  whether  a  letter 
so  printed  could  be  described  as  a  "  sheet  of  letter-press  " 
within  the  meaning  of  5  &  6  Vict.  c.  45,  s.  2,  and  as  such 
not  liable  to  protection  unless  registered  under  the  Act. 
The  principle  applying  to  private  letters  is  practically  the 
same  as  that  which  applies  when  the  owner  of  a  manuscript 
permits  another  to  make  a  copy  of  it  or  to  read  it;  in  this 
case  the  owner  of  the  manuscript  retains  all  his  rights  of 
property  so  far  as  publication  is  concerned  (Duke  of 
Qu€€nshui*y  v.  Shebbeai^e,  2  Eden,  329),  and  what  rights 
of  property  are  lost  and  what  retained  is  a  question  of 
intention  as  appearing  from  the  evidence  (ante,  p.  3). 
So  also  the  writer  of  a  letter,  whether  he  actually  wrote  it 
or  whether  he  printed  it,  would  not  appear  to  part  with 
any  Common  Law  right  of  property,  unless  he  clearly 
from  the  evidence  intended  so  to  do  (see  Thompson  v. 
Staoihope,  Amb.  73G).  The  law  assumes  that  the  sender 
of  a  letter  did  not  as  a  matter  of  fact  intend  to  part  with 
his  property  in  it,  and  in  one  case  where  the  writer  had 
refused  to  receive  his  own  letters  when  tendered  by  the 
receiver,  saying  at  the  same  time  that  she  (the  receiver) 
,might  keep  them ;  this  was  held  to  give  her  no  right  of 
publication  {Thompson  v.  Stanhope,  Amb.  736),  and  the 
utmost  rights  of  property  a  receiver  could  have  would  be 
in  the  paper  on  which  the  letter  was  written  (Pope  v. 
Curl,  2  Atk.  341,  and  see  Howard  v.  Gunn,  32  Beav. 
462 ;  Oliver  v.  Oliver,  11  C.  B.  (N.  S.)  139  ;  Boosey  v. 
Jefferys,  6  Ex.  583,  per  L.  Campbell).    And  to  this  extent 
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an  action  of  detinue  would  lie  against  any  person  into 
whose  possession  the  letter  might  have  passed,  even 
against  the  writer  himself  {Oliver  v.  Oliver,  11  C.  B. 
(N.  S.)  139),  or  the  receiver  might,  should  he  think  fit, 
apply  for  an  injunction  to  restrain  the  publication  by  a 
third  party  {&ranard  v.  Dunkin,  1  Ball  &  B.,  Irish, 
207).  An  author  therefore  may  be  said  to  retain  a  quali- 
fied property  in  the  contents  of  letters  written  by  him 
to  others,  and  he  alone  has  a  right  to  publish  them 
for  his  own  benefit.  On  the  other  hand  the  re- 
cipient of  a  private  letter,  sent  without  any  reserva- 
tion express  or  implied,  is  invested  with  the  general 
property  in  such  letter,  qualified  only  by  the  incidental 
right  in  the  author  to  publish  and  prevent  publication  by 
the  recipient  or  any  other  person.  The  general  property 
implies  the  right  in  the  recipient  to  keep  the  letter  or  to 
destroy  it,  or  to  dispose  of  it  in  any  other  way  than  by 
publication,  consequently  the  author  and  the  recipient 
cannot  hold  a  joint  property  in  the  letter  because  that 
would  entitle  each  to  the  possession  (see  Grigahy  v. 
Breckinridge^  2  Bush.  Ky.  480). 

The  American  law  with  respect  to  the  rights  of  pro-  American 
perty  as  subsisting  in  or  over  private  letters  is  the  same 
as  the  English  {Denis  v.  Lechrcq,  1  Martin  (Orleans  T.) 
297 ;  Folsoni  v.  Marshy  2  Story,  100 ;  Wetmore  v.  Scovell, 
3  Edw.  Ch.  (N.  Y.)  515  ;  Hoyt  v.  Mackenzie,  3  Barb.  Ch. 
(N.  Y.)  320,  6  N.  Y.  Leg.  Obs.  345  ;  United  States  v. 
TauTier,  6  McLean,  128;  JFoolseyy.Judd,  4  Duer.  (N.Y.) 
379,  11  How  Pr.  (N.  Y.)  49  ;  Eyre  v.  Highee,  22  How 
Pr.  (N.  Y.)  198,  35  Barb.  S.  C.  (N.  Y.)  503  ;  Origsby  v. 
Breckinmdge,  supra). 

It  must  be  observed  that  it  is  in  all  instances  perfectly 
immaterial  for  what  purposes  the  defendant  intends  to 
publish  the  letter  {Oee  v.  Pritchard,  2  Swanst.  415,  per 
Lord  Eldon),  as  the  right  of  property  subsisting  in  the 
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author,  and  which  is  the  ground  of  the  interference  of 
the  Coui-t,  is  in  any  case  equally  infringed  {idem,  and 
see  also  Woohey  v.  Judd,  4  Duer.  (N.  Y.)  384 ;  Grigtby 
V.  BreckinHdge,  2  Bush.  (Ky.)  480). 
^A^V"  ^^  some  cases  letters  are  by  virtue  of  the  relationship 
leturs  are   existing  between  the  parties  the  exclusive  property  of  the 

exclusive  .  t  i  i  .  /. 

propeHy     receiver,  or  some  person  other  than  the  wnter,  as  for 
0/ receiver,  jng^^nce  where  the  solicitor  of  a  company  wrote  a  letter 
to  a  third  person  respecting  the  company's  business  it  was 
held  that  the  document  belonged  to  the  company  and 
not  to  the  solicitor.     In  this  case  the  solicitor  swore  that 
the  letter  was  written  and  forwarded  by  him  in  his  private 
capacity  (Hovxird  v.  Gunn,  32  Beav.  465),  but  no  inti- 
mation to  that  effect  appeared  on  the  face  of  the  letter 
itself,   as   for   instance   by  the    use   of   such   words    as 
"  private,"  "  confidential,"  or  the  like  (ibid,  p.  466).     It 
was  stated  obitei*  by  the  Vice-Chancellor  in  Perdval  v. 
Xodisiinc'  PhippSy  2  Ves.  &  B.  28,  that  it  would  be  very  extraor- 
t'lrem  hm-  binary  to  describe  ordinary  business  correspondence  as  a 
'"'"^  '''''^'*' literary  work  in  which  the  writer  could  have  copyright; 
of  literary  but  it  is  now  Certain  that  the   Vice-Chancellor  was  in 
error  when  he  drew   the  distinction    between   business 
letters  and  letters  possessed  of  litei*ary  merit  {Fohcmi  v. 
Marshy  2  Story  (Amer.)  110  ;  Gee  v.  Pritchainl,  2  Swans. 
426,  per  Lord  Eldon  ;  Woohey  v.  Judd,  4  Duer.  (N.  Y.) 
379,  overruling  Wetmore  v.  Scovell,  3  Edw.  Ch.  (N.  Y.) 
51.5,  and  Hoyt  v.  Mackenzie,  3  Barb.   Ch.  (N.  Y.)  320  ; 
B)*andreth  v.  Lance,  8  Paige's  R.  (Amer.)  24,  26).     The 
receiver  of  a  letter,  no  matter  of  what  nature,  has  conse- 
quently no  right  to  publish  it  without  the  consent  of  the 
pei'son   who  wrote  it;  he  may  have  a  perfect  right  to 
destroy  it,  to  read  it,  or  to  let  any  third  party  read  it  (unless 
this  should  be  held    to  amount  to   a   publication),  but 
he  has  no  right  to  publish  it  save  and  except  in  one 
instance  only,  that  is  to  say  as  a  refutation  against  false 
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cliarges  against  his  character  subsequently  made  by  the 
writer  {Percival  v.  Phijyps,  2  Ves.  &  B.  19,  and  see  the 
American  cases  Folaom  v.  Marsh,  2  Story,  111 ;  Woolsey 
V.  Juddy  4  Duer.  (N.  Y.)  407 ;  but  refer  to  the  decision 
of  Bruce,  V.-C,  in  Palin  v.  Ghitherscole,  1  Coll.  565) ;  and 
even  in  this  case  such  right  of  publication  does  not  ex- 
tend beyond  the  purposes  of  an  action  at  law,  and  as  a 
necessaiy  part  of  the  evidence  (see  Fohom  v.  Marshy  2 
Story,  111,  per  Mr.  Justice  Story ;  also  2  Story's  Eq.  Juris, 
par.  948). 

The  whole  subject  of  private  letters  was  veiy  carefully  Woolly  v. 
considered  in  the  American  case  of  Woolsey  v.  Judd, 
4  Duer.  379,  and  the  principles  there  laid  down,  founded 
as  they  are  upon  the  Euglish  decisions,  may  be  considered 
to  be  a  correct  exposition  of  the  law.  The  case  came 
before  the  superior  court  of  the  city  of  New  York  on 
appeal,  and  the  complaint  stated  in  substance  that  the 
defendants  by  some  unlawful  means  had  possessed  them- 
selves of  a  copy  or  copies  of  a  certain  letter,  wholly  private 
in  its  character,  which  the  petitioner  had  written  and 
forwarded  to  one  William  Crowell,  and  that  they  had 
avowed  their  intention  to  publish  the  same  in  a  weekly 
journal  of  which  they  were  the  editors,  proprietors,  or 
publishers.  The  complaint  therefore  prayed  that  they 
might  be  restrained  from  printing,  publishing,  circulating, 
or  in  any  other  manner,  either  by  writing  or  otherwise, 
making  public  the  said  letter  or  any  part  thereof.  The 
Court  below  had  granted  an  injunction  in  these  terms 
and  the  defendants  now  moved  upon  affidavits  to  dissolve 
it     It  was  eventually  decided  by  the  Court  as  follows  : — 

1.  That  equity  will  not  interfere  to  restrain  the  publi- 
cation of  private  letters  merely  because  such  publication 
may  be,  or  even  will  be,  injurious  to  society.  (An  injunc- 
tion will  be  granted  whenever  it  is  necessary  to  prevent 
the  unauthorised  use  of  that  which  is  the  exclusive  pro- 
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porty  of  another  (Southey  v.  Shervx>od,  2  Mer.  438,  per 
Lord  EldonV 

i  The  foundation  of  its  jurisdiction  is  the  right  of 
property  at  Common  Law  subsisting  in  the  plaintiff  after 
the  letter  has  been  delivered  at  its  destination  (see 
Curtis  on  Copyright,  pp.  84, 150, 159). 

3.  The  writer  of  letters,  whether  they  are  literary  com- 
positions or  familiar  letters,  or  letters  of  business,  possesses 
the  sole  and  exclusive  right  of  publishing  the  same,  and 
that  without  this  consent  they  cannot  be  published  either 
by  the  jiersiMi  to  whom  they  are  addressed  or  by  any 
other  person  i^see  i\yx'  v.  Cuvl,  2  Atk.  341 ;  Tliompaan  v. 
Stanho}k%  Amk  7lVt  :  Percivai  v.  Phijrps,  2  Ves.  &  B.  19 ; 
Wetmoir  v.  Scorcll,  3  Edw.  Ch.  R.  (Amer.)  515  ;  Hoyt  v. 
McKeiJzif,  3  Rirb.  Ch,  R  (Amer.)  314). 

4.  That  the  receiver  of  letters  may,  however,  justify 
their  publication  when  it  is  shown  to  be  necessary  to  the 
vindication  of  his  own  rights  or  conduct  against  unjust 
claims  or  imputations  (see  Gee  v.  Pritehai'd,  2  Swanst 
402;  Story's  Eq.  Jurisp.  par.  945-8;  Fdaani  v.  Mardi, 
2  Stor}'  R.  (Amer)  100). 

5.  If  the  receiver  attempt  to  publish  the  letters,  or  any 
parts  of  them,  against  the  wishes  of  the  writer,  and  upon 
occasions  not  justifiable,  a  court  of  equity  is  bound  to 
prevent  the  publication  by  injunction  as  a  breach  of  that 
exclusive  property  which  the  writer  retains. 

6.  As  against  a  stranger  who  has  possessed  himself  of 
the  letters  or  of  copies  thereof  unlawfully,  the  right  to 
restrain  the  publication  by  an  injunction  is  absolute. 
Such  person  not  being  justified  in  publishing  the  letters 
for  any  purpose  whatever. 

The  cases  of  Wetmore  v.  Scovell,  3  Edw.  Ch.  R.  515, 
and  of  Hoyt  v.  McKeiizie,  3  Barb.  Ch.  R.  314,  in  so  far 
as  they  decided  that  an  injunction  to  restrain  the  publica- 
tion of  private  letters  could  only  be  granted  when  it 
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appeared  that  the  letters  possessed  a  certain    value  as 
literary  compositions  were  disapproved  of. 

The  right  of  property  in  private  letters  or  other  com- 
munications of  a  like  nature,  is  therefore,  in  the  majority 
of  cases,  vested  in  the  person  who  inscribes  them,  and  this 
subsisting  right  of  property  is  founded  solely  on  the  strong 
probability  that  had  he  intended  to  part  with  such  right, 
the  intention  would  have  been  apparent,  either  by  pre- 
sumption, from  the  nature  of  the  case,  or  from  direct 
evidence. 

The  proprietor   of  a  periodical   is  clearly  entitled   to  LeUers  to 
publish  all  letters  received  from    correspondents,  unless  newspaper. 
indeed  he  be  expressly  or  impliedly  forbidden  to  do  so ; 
the  inference  in  this  case  is,  that  letters  sent  to  the  editor 
or  proprietor  are  intended  for  publication  (see  Hogg  v. 
Kirby,  8  Ves.  215.)     There  is  nothing,  however,  to   pre- 
vent the  writer  from  withdrawing  the  permission,  whether 
given    expressly    or    impliedly,   before    the    publication 
actually  takes  place  (Davis  v.  Miller  and  AnotJier,  17 
Ct.  Sess.  Cas.  2iul  Ser.  1166).     According  to  an  American  L^ifn-s 
decision  it  is  clear  that  the  Government  has  the  right  of /<^  ^^,/y/^. 
property  in  all  communications  addressed  to  its  officers,  ^'•^^^^' 
and  this  of  courj?e  carries  with  it  the  dependent  right  of 
publication  ;  this  exception  is  founded   on  principles   of 
general    policy    {Folsoia    v.    Marsh,    2    Story,    113,    j)er 
Story,  J.). 

It   has   not  yet   been    decided   whether   an    action    oi  Mff^s-f'T^  of 
damages  will  lie  at  the  suit  of  the  writer  for  the  wrongful  for  vrmj- 
publication  of  his  letters  (see  Davis  v.  Miller,  supra),  ^^^^^''^iumlf 
it  is  thought  that  the  plaintiff  would  be  entitled  to  recover /'*'"' ''*^ 

letter. 

either  nominal  or  substantial  damages  by  action  founded 

on  the  common  law.     The  measure  of  damages  would  be 

a  question  of  the  greatest  difficulty,  but  it  is  probable 

that  the  plaintiff  would  be  entitled  to  nominal  damages 

for  the  injury  to  his  property,  without  any  proof  of  de- 

s 
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privation  of  profits  or  consequential  loss  (see  Blojidd  v. 
Payne,  4  B.  &  Ad.  410 ;  Burnett  v.  PhcvU/n,  21  How. 
Pr.  (Amor.)   100).      It   would  be    exceedingly    specula- 
tive, however,   to  extend  the  supposition  to  any  greater 
length. 
Jiltjju  of        It  will  have  been   clearly  observed  that  the  property 
//«//v///  a     which  the  writer  of  a  letter  has  in  his  production  is  exclu- 
iMwriqfu,  ^^^c  by  virtue  of  the  common  law,  and  that  the  question 
of  publication  is  one  dependent  entirely  upon  evidence ; 
and  with    respect  to  this  the   primary  rule  is  that  the 
sender  of  a  written  communication  must,  in  the  absence 
of  any  positive  or  apparent  intention,  be  taken  to  have 
reserved  the  right  of  publication. 
t'ojjifn'ffhf       An  author  has  a  copyright  in  a  portion  only  of  a  work 

o/' fiivi'  ^^^'^"^  ^-  ^^^^^>  ^'  ^-  ^  ^'  ^^^'  P^^'  GiflFard,  V.-C,  37  L.  J. 
inlul.         Ch.  841),  and  is,  it  would  seem,  entitled  to  an  injunction 

against  a  person  who  copies  the  whole  (Mason  v.  Mwnuy, 

1  East,  3G0  (cited) ) ;  and  in  those  cases  in  which  part  of  a 
work  is  for  some  reason  or  other  not  entitled  to  protection, 
tlie  copyright  will  be  valid  to  the  extent  of  the  matter 
which  will  stand  the  test  of  the  law  (Barjieldv.  Nicholson, 

2  Sim.  &  St.  1  ;  Lawrence  v.  Dana,  2  Amer.  L.  T.  (U.  S.) 
402 ;  Cary  v.  Longman,  1  East,  358).  It  was  at  one 
time  considered  that  unless  a  party  had  an  exclusive 
right  to  the  whole  work  he  could  not  claim  copyright  in 
any  portion  of  it,  and  although  this  opinion  is  founded  at 
first  sight  on  giounds  apparently  substantial,  it  cannot 
now  be  supported  (Cai^  v.  Longman,  1  East,  360,  per 
L.  Kenyon  ;  Barjield  v.  Nicholson,  supra ;  Lawrence  v. 
Dana,  supra ;  for  since  copyright  protects  the  whole  of 
a  book,  it  must  be  taken  a  fortiori  to  protect  any  part 
thereof,  whether  consisting  of  text,  or  engravings  to  illus- 
trate the  text  {White  v.  Qeroch,  2  B.  &  Aid.  298,  1  Chit. 
24  ;  D'Almahu  v.  Boosey,  1  Y.  &  C.  Ex.  288,  4  L.  J. 
(N.  S.)  Ex.  Eq.   21 ;  RowaHh  v.    Wilkes,  I  Camp.  94 ; 
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Wilkins  V.  Aikin,  17  Ves.  422  ;  Bradbury  v.  Hotten, 
L.  R  8  Ex.  1,  42  L.  J.  (N.  S.)  Exch.  28 ;  21  W.  R. 
126 ;  Bogue  v.  Houlston,  5  De  G.  &  Sm.  275,  j^er  Parker, 

V.-C). 

The  mere  title  of  a  book,  newspaper,  or  other  publica-  **  Tiflr " 
tion  is  not  a  subject  of  copyright  {Maxwell  v.  Hogg,  L.  R.  iij pro'- 
2  Ch.  307,  36  L.  J.  (N.  S.)  Ch.  433 ;  nicks  w-    Yates,  ^'"'''^• 
50  L.  J.  (N.  S.)  Ch.   809;  and  see   Iscuu's  v.  Daly,  7 
Jones  &  Sp.  (Amer.)  511),  even  although  it  be  registered 
under  the  copyright  Acts  (Maxwell  v.  Hogg,  supra) ;  but 
there  is   nevertheless  a  right  of  property  in  such   title  ^-''^'^pf  as 
somewhat  analogous  to  that  which  the  owner  of  a  trade  imrk'. 
mark  has  in  his  mark,  and  consequently  where  it  can  bo 
shown  that  the  use  of  it  by  the  defendant  is  calculated  to 
deceive  the  public,  an  injunction  will  be  granted  (Brad- 
bury  v.  Beetan,  39  L.  J.  Ch.  57,  18  W.  R.  33  ;  Weldon  v. 
Hicks,  10  Ch.  D.  247),  and  this  whether  he  had  or  had 
not  any  intention  to  injure  the  plaintiff  or  any  third  per- 
son (Clent^nt  V.  Maddick,  1  Giff.  (Ch.)  98  ;  5  Jur.  (N.  S.) 
592).      There  are  cases  from  which  it  might  with  some 
show  of  plausibility  be  argued,  that  the  property  subsisting 
in  a  "  title  "  is  altogether  different  from  that  subsisting  in 
a  trade   mark  {Spottiswoode  v.  Clarke,  2   Ph.  157,  per 
Lord  Cottenham;  Mack  v.  Fetter,  L.  R.  14  Eq.  431,  ^;cr 
Lord  Romilly ;  and  see  the  remarks  of  Bacon,  V.-C,  in  Kelly 
V.  Bytes,  40  L.  T.  (N.  S.)  626) ;  but  unless  these  cases  can 
be  suppoi-ted,  and  it  is  submitted  that  they  cannot,  the 
law  with  respect  to  the  subject  will  be  the  same  as  that 
r^[ulating  rights  analogous  to  trade  marks  proper.     It  is  D/scn)  - 
clearly  settled  that  there  can  be  no  property  in  a  title  de-  „ot  pro- 
scriptive  of  the  contents  of  the  volume  {Young  v.  Maorae, '"' "  * 
9  Jur.  (N.  S.)  324,  per  Wood,  V.-C. ;  Braham  v.  Bustard, 
1.  H.  &  M.  447),  or  in  a  title  which  is  a  mere  advertise- 
ment of  the  contents  (Cheavin  v.  Walker,  L.  R.  5  Ch.  D. 
850) ;  and  so  also  on  similar  principles,  where  the  defendant 
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Plairuiff    has  not  copied  the  exact  title,  the   plaintiff  must  show 

must  show  .  -  .       . 

that  title  that  the  appearance  and  existing  title  of  the  publication 
to  deceive,  ^^  calculated  to  deceive  ordinary  purchasers  {Bradbury 
V.  Beeton,  18  W.  R.  33  ;  Kelly  v.  Byles,  40  L.  T.  (N.  S.) 
626,  per  Bacon,  V.-C),  that  is  to  say,  he  must  prove  a 
probability  of  deception  (see  Hall  v.  Barrows,  12  W. 
R.  322  ;  Chappell  v.  Davidson,  2  K.  &  J.  123)  ;  for  if 
no  deception  is  to  be  apprehended  the  plaintiff  will  have 
no  case,  even  although  it  be  proved  that  part  of  his  title 
has  in  point  of  fact  been  used  (Spiers  v.  Bromn,  6  W. 
R.  352  :  Kelly  v.  Byles,  40  L.  T.  (N.  S.)  623,  on  Appeal, 
13  Ch.  Div.  691,  and  refer  to  Jarrold  v.  Houlston,  3  Kay 
&  J.  712  ;  Meade  v.  Lacy,  1  Johns.  &  H.  524).  In  one 
case  it  was  decided  that  although  there  was  no  copy- 
right in  the  mere  title  of  a  song,  still  a  defendant 
would  be  restrained  from  adopting  the  title  itself  or 
a  colourable  imitation  of  it,  on  principles  analogous  to 
those  regulating  the  infringement  of  trade  marks,  and 
this  clearly  affinns  the  recognised  principle  {Chappell 
V,  Sheard,  2  K.  &  J.  117;  Same  v.  Davidson,  2  K. 
&  J.  123).  And  so  also  the  title  of  a  newspaper, 
although  there  is  nothing  analogous  to  copyright  in 
it,  is  still  a  species  of  property  to  which  the  owner  is 
entitled  against  any  other  person  {Bell  v.  Locke,  8  Paige 
(Amer.)  75) ;  and  it  is  also  a  chattel  interest,  capable 
of  assignment  {Kelly  v.  Hutton,  3  Ch.  App.  703).  It 
has,  however,  been  decided  that  the  name  of  the  editor 
on  the  title  page  of  a  periodical  does  not  form  part 
of  the  title  (Crooks  v.  Fetter,  3  L.  T.  Rep.  (N.  S.) 
225). 
American  The  American  law  with  respect  to  the  title  of  a  publica- 
tion is  regulated  by  Sees.  4937-4947,  4956  of  the  Revised 
Statutes,  where  it  is  in  effect  provided  that  the  title  of 
every  publication  shall  be  registered  as  a  trade  mark,  and 
if  this  is  done  the  registered  proprietor  may  of  course 
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maintain   an  action  for  infringement  (see  Donnelley  v. 
Ivers,  20  Blatchf.  381). 

Copyright  which  protects  an  original  edition  protects  Copyright 
also  every  subsequent  edition  if  it  be  substantially  the  ^cdUi^, 
same,  but  new  matter  in  such  subsequent  edition  will  not 
be  protected  unless  the  work  be  re-registered  (Tonson  v. 
Walker,  3  Swanst.  672 ;  Cary  v.  Faden,  5  Yes.  24 ;  Gary 
V.  Longman,  1  East,  368,  3  Esp.  273 ;  Heddei^wich  v. 
Griffi^n,  3  Sc.  Sess.  Caa  2nd  Ser.  383  ;  Black  v.  Murray, 
9  Sc.  Sess.  Cas.  3rd  Ser.  341).  The  American  law  in  this 
respect  is  substantially  the  same  {Gray  v.  Russell,  1  Story, 
11,  2  Law  Rep.  294 ;  Lavrren^e  v.  Dana,  2  Amer.  L.  T. 
(N.  S.)  402 ;  Banks  v.  McDivitt,  13  Blatchf.  163  ;  Farmer 
V.  Convert  Publishing  Co,,  5  Amer.  L.  T.  R.  168,  173). 
The  law  on  the  subject  has  been  succinctly  stated  by 
Lord  Ardmillan  in  the  Scotch  case,  Black  v.  Murray,  9 
Sess.  Cas.  Srd  Ser.  353,  in  which  that  learned  judge  is 
reported  as  having  said,  '*  A  new  edition  is  not  necessarily 
a  subject  of  copyright,  but  it  may  be  so.  There  must  be 
some  originality  in  it,  it  may  be  in  new  thoughts  or  in 
new  iUusti*ations,  or  in  new  explanatory  and  illustrative 
annotation,  or  even  in  some  peculiar  instances,  in  simply 
new  arrangement.  If  in  any  of  these  respects  there  is 
independent  naental  efifort  then,  in  the  result  of  that 
mental  efifort  there  may  be  copyright."  But  in  order  to 
create  copyright  in  a  new  edition  there  must  be  more 
than  a  few  emendations  of  the  text  or  a  few  additions  of 
unimportant  notes :  they  must  be  extensive  and  substan- 
tial, practically  making  a  new  book  ;  and  with  regard  to 
the  notes  they  must  exhibit  an  addition  to  the  work  which 
is  not  superficial  or  colourable,  but  imports  to  the  book  a 
true  and  real  value  over  and  above  that  which  belongs  to 
the  text  (Black  v.  Murray,  supra,  355,  per  Lord  Kinloch). 
Consequently  the  consideration  does  not  resolve  itself 
merely  into  a  question  of  quantum,  but  into  one  of  sub- 


54  ON   THE   INFRINGEMENT 

stantial  intellectual  distinction.  The  alteration  of  a  single 
word  was  in  one  instance  thought  to  constitute  a  material 
difference  {Black  v.  Murray,  supra,  per  Lord  Deas),  but 
in  another,  where  a  plaintiflF  claimed  copyright  in  a  re- 
vised edition  of  Dr.  Channing's  works,  and  the  revision 
consisted  merely  in  a  change  of  various  titles,  and  a 
few  corrections  and  emendations,  it  was  held  that  the 
alterations  were  insufficient  to  sustain  copyright;  and 
this  is  doubtless  the  proper  method  of  viewing  the 
matter  (Heddenmck  v.  Chnffin,  3  Sc.  Sess.  Cas.,  2nd  Ser. 
:388).     ■ 

In  considering  whether  a  new  edition  of  a  work  is 
entitled  to  a  fresh  copyright,  the  question  whether  such 
copyright  will  protect  simply  such  parts  of  it  as  may  hap- 
pen to  be  new,  or  whether  it  will  extend  to  the  whole  work, 
depends  upon  the  nature  and  extent  of  the  revision  in 
each  case  {Cary  v.  Longman,  1  East,  358 ;  Black  v. 
Murray,  9  Sc.  Sess.  Cas.,  3rd  Ser.  341).  It  is,  however, 
immaterial  whether  the  copyright  in  the  original  edition 
or  in  any  of  the  previous  editions  has  or  has  not  expired  ; 
where  it  has  expired  any  one  may  by  revision  or  anno- 
tation re-publish  the  work  as  original,  and  it  will  be  pro- 
tected on  registration  (Tonaon  v.  Walker,  3  Swanst.  672 ; 
Gray  v.  Russell,  1  Story,  1 1 ;  Cary  v.  Longman,  1  East, 
358 ;  and  see  Cary  v.  Faden,  5  Ves.  24) ;  but  where  the 
copyright  has  not  expired,  none  but  the  author,  or  some 
person  with  his  assent,  has  a  right  of  republication  (Sweet 
V.  Cater,  11  Sim.  572).  The  copyright  in  each  edition 
registered  as  a^  new  and  independent  work  will  extend 
from  the  date  of  such  registration  without  reference  to 
any  of  the  preceding  editions  (Munuy  v.  Bogue,  1  Drew. 
353,  17  Jur.  219),  and  a  person  who  has  a  right  to  anno- 
tate the  work  of  another  will  be  entitled  to  copyright  in 
the  annotations  as  combined  with  the  original  text  (Tonson 
v.  WalJcer,  3  Swanst.  672  ;  Black  v.  Murray,  9  Sc.  Sess. 
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Cas..  3rd   Ser.  341 ;  Lawrence  v.  Dana,   4  Amer.  L.  T. 
(N.  S.)  402 ;  Banks  v.  McDiviit,  13  Blatchf.  163). 

Selections  from  sources  which  are  common  or  publici  Compiht- 
juris,  arranged  or  combined  in  any  useful  or  original  way 
are  entitled  to  copyright  as  ''compilations/'  and  any 
number  of  people  may  use  the  same  common  materials  for 
a  similar  work  so  long  as  they  do  not  servilely  copy  one 
from  another,  or  from  any  previous  copyrighted  compila- 
tion {Hogg  V.  Kirhy,  8  Ves.  215 ;  Hotten  v.  Arthur,  1  H. 
&  M.  603,  32  L.  J.  Ch.  771 ;  Bullinger  v.  Mackay, 
15  Blatchf.  550).  A  work  of  this  description  will,  there- 
fore usually  depend  for  its  protection  upon  questions  of 
arrangement  or  combination  {Heddei^mick  v.  Grijffin, 
3  Sc.  Sess.  Cas.  2nd  Ser.  383 ;  and  see  JoUie  v.  Jaques, 
1  Blatchf  618),  for  the  materials  are  commonly  taken 
verbaiiTn  from  the  same  source  common  to  all,  and  are 
very  unfrequently  found  to  be  new  or  original  {Lawrence 
v.  Da/na,  2  Am.  L.  T.  (N.  S.)  402 ;  Black  v.  Murray, 
9  Sc.  Sess.  Cas.  3rd  Ser.  341;  Banks  v.  McDiviU, 
supra). 

It  has  been  decided  in  a  recent  American  case  that 
a  person  is  not  entitled  to  copjrright  for  a  plan,  arrange- 
ment or  method,  which  is  such  as  would  naturally  occur 
to  any  intelligent  person  intending  to  impart  information 
of  a  similar  character  {BulXinger  v.  Mackay,  15  Blatchf. 
550),  and  this  decision  is  right,  for  unless  the  author 
arranges  and  combines  his  materials  in  a  new  form,  and 
gives  them  an  application  previously  unknown,  he  cannot 
be  said  to  have  exercised  any  skill  or  discretion  in  making 
his  selections,  nor  to  have  presented  anything  that  is  new 
and  useful  to  the  world. 

A  compilation  may  consist  of  any  number  of  facts  or 
pieces  of  information  which  the  compiler  has  collected, 
arranged,  and  reduced  into  writing;  a  dictionary  is  a  com- 
pilation, so  is  a  directory,  and  so  also  is  a  collection  of 
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material  facts  obtained  from  manuscripts  {Scott  v.  Stan- 
ford, L.  R.  3  Eq.  718  ;  and  see  Maclean  v.  Moody,  20  So. 
Sess.  Cas.  2nd  Ser.  1154),  as  well  as  selections  made  from 
previously  published  works;  the  compiler  must  in  each 
instance  have  a  right  to  use  the  materials  he  has  collected, 
otherwise  he  may  render  himself  liable  to  an  action  for 
piracy.  Where  a  compiler  in  the  course  of  his  investiga- 
tions is  referred  by  another  whom  he  consults  to  a  state- 
ment or  quotation  contained  in  the  works  of  some  ancient 
author,  in  whose  production  copyright  does  not  exist, 
there  the  compiler  may  copy  the  identical  words  from  the 
later  author,  without  rendering  himself  liable  to  an  action, 
for  the  copyright  protects  the  arrangement,  and  not  the 
materials  {Pike  v.  Nicholas,  L.  R  5  Ch.  251) ;  but  if  a 
compiler  use  the  same  materials  in  the  same  combina- 
tion as  a  previous  writer,  he  is  clearly  liable,  although 
he  might  with  impunity  adopt  a  similar  arrangement 
for  different  selections,  or  employ  the  same  selections 
in  a  different  manner  (see  Barfield  v.  Nicholson,  2 
Sim.  &  St.  1  ;  Spiers  v.  Brown,  G  W.  R.  352).  So 
where  the  compiler  does  not  give  the  common  matter 
exactly  as  he  finds  it,  but  remodels  it  by  clothing  it  in 
diflferent  language,  or  by  abridging  it  or  by  altering  the 
vernacular,  as  in  a  translation,  his  work  is  clearly  entitled 
to  protection,  as  an  orii^inal  production.  So,  "  if  any  one 
by  pains  and  labour  collects  and  reduces  into  the  form  of 
a  systematic  course  of  instruction,  those  questions  which 
he  may  find  ordinary  persons  asking  in  reference  to  the 
common  phenomena  of  life  with  answers  to  those  ques- 
tions and  explanations  of  those  phenomena,  whether  such 
explanations  and  answers  are  furnished  by  his  own  recol- 
lection of  his  former  general  reading,  or  out  of  works 
consulted  by  him  for  the  express  purpose,  the  reduction  of 
questions  so  collected,  with  such  answers,  under  ceHain 
heads,  and  in  a  scientific  form,  is  amply  sufficient  to  con- 
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stitute  an  original  work,  of  which  the  copyright  will  be 
protected"  {Jai^rold  v.  Houlston,  3  K.  &;  J.  713,  per 
Wood.  V.-C. ;  Lawrence  v.  Dana,  2  Am.  L.  T.  (N.  S.)  402). 
A  collection  of  hymns  may  in  some  cases  be  a  valuable 
compilation  {Marzials  v.  Gibbons,  L.  R  9  Ch.  518,  43  L. 
J.  (N.  S.)  Ch.  774,  and  see  RundaXl  v.  Mwnxiy,  Jac.  311). 
A  person  does  not  necessarily  cease  to  be  entitled  to  pro- 
tection merely  because  his  work  is  precisely  similar  to  that 
of  a  previous  compiler,  for  it  may  be  that  both  works  if 
correct,  cannot  be  otheiwise  than  similar,  as  in  the  case 
of  interest-tables  and  mathematical  calculations  based  on 
the  same  data  and  on  the  same  principles  (Bailey  v. 
Taylor,  3  L.  J.  Ch.  66,  1  Russ.  &  My.  73 ;  McNeill  v. 
Williams,  11  Jur.  344).  It  would  appear  that  a  compila- 
tion to  be  entitled  to  protection  must  in  general  possess  a 
value  in  the  arrangement  of  the  materials,  and  the  test  of 
piracy  is  consequently  applied  to  the  general  arrangement 
or  combination  of  such  materials,  which  must  possess  a 
value  not  found  in  the  separate  parts,  and  for  this  reason 
the  copyright  in  a  compilation  of  tables  of  figures  is  in  the 
various  results,  i.e.,  sums  total,  quotients,  &c.,  and  not  in 
the  process  of  calculation  (Bailey  v.  Tayl<yi\  supra).  And 
where  a  person  collects  and  arranges  receipts  in  a  book, 
he  is  entitled  to  copyright  in  respect  of  the  aiTange- 
ment,  but  where  the  receipts  are  merely  collected  and 
handed  over  to  the  publisher,  the  person  who  collected 
them  has  no  right  of  copy  (Rundall  v.  Murray ,  Jac.  314, 
per  Lord  Eldon).  There  may  be  cases,  however,  in  which 
copyright  will  attach  in  a  certain  compilation  with  respect 
to  the  materials  themselves,  as,  for  example,  where  a 
person  takes  common  materials,  and  then  translates  them 
or  arranges  them  in  some  very  unusual  form  ;  under  these 
circumstances,  no  one  would  have  a  right  to  take  the 
translated  or  specially  arranged  matter,  even  although  he 
should  re- translate  or  re-arrange  it  (Lawrence  v.  Dana, 
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2  Am.  L.  T.  R   (N.  S.)  424,  per  CliflFord,  J.,  passim). 
There  would  seem  to  be  Dothing  to  prevent  a  compiler 
from  imitating  the  plan,  arrangement,  or  scheme,  found 
in  a  previous  work  of  a  similar  or  different  nature  (Mack 
V.  Petter,  14  Eq.  431,  41  L.  J.  (N.  S.)  Ch.  781  ;   Banks  v. 
McDivitt,  18  Blatchf.  163),  but  he  must  not  use  the  same 
materials  in  the  same  order.     The  question  has  yet  to  be 
decided  whether  if  a  person  hoiidfide  obtains  his  materials 
from  a   common   source    and   then   adopts   an    arrange- 
ment similar   to  that   employed   by  a  previous   author, 
such   person   is  liable  for  piracy.     If  the  materials  are 
new   lie   is   clearly   not    liable ;    but  where  he  goes  to 
a   common   source   for    his    materials,    has    be    then    a 
right  to  arrange  them  in  the  order,  and  on  a  plan  similar 
to  that   employed   by  a  previous  author  ?     In  order  to 
succeed,  the  plaintiff  would  have  to  show  some  injury  to  his 
right  of  property,  and  no  right  of  property  can  exist  in 
mere  classification,  or  in  common  materials ;  the  question 
consequently  arises  can  it  subsist  in  the  union  of  both. 
This  point  has  never  been  decided,  so  far  as  I  am  aware, 
but  as  no  one  is  allowed  to  appropriate  to  himself  the 
result  of  the  labour  of  another  to  his  detriment,  and  as 
there  can  be  no  doubt  but  that  if  an  author  adopts  the 
arrangcmont  of  a  previous  author,  he  takes  in  effect  his 
work  and  labour,  although  he  should  go  direct  to  common 
sources  for  his  extracts,  and  since  the  injury  inflicted  is 
none  the  less  merely  because   the   subsequent  compiler 
copied   from   the   original   sources    instead   of  from  the 
previous  compilation,  I  do  not  think  that  the  conduct  of 
such  subsequent  compiler  could  be  defended  in  a  coujl  of 
law,  or  that  he  could  escape  the  consequences  of  an  action 
of  piracy.    The  chief  value  of  a  compilation  is  the  order 
in  which  the  contents  are  stated,  and  just  as  these  are 
judiciously  or  indifferently  aiTanged,  so  the  compilation 
becomes  valuable  or  the  reverse,  and  to  deliberately  take 
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all  that  is  valuable  would  seem  to  be  one  of  the  very  best 
illustratioDs  that  could  be  found,  were  it  necessary  to  prove 
such  a  self-evident  proposition,  that  no  person  can  be 
allowed  with  impunity  to  avail  himself  of  the  labour  of 
another.  It  may  be  here  proper  to  observe  that  there 
is  a  vast  difference  between  a  compilation  and  an  abridg- 
ment, the  formejp  consists  of  selected  extracts ;  an  abridg- 
ment is  a  condensation  of  the  views  of  the  author,  and 
necessarily  must  adopt  the  arrangement  of  the  work 
abridged.  A  compilation  infringes  the  copyright,  if  the 
matter  transcribed  when  published,  shall  be  found  to  im- 
pair the  value  of  the  original  book ;  a  fair  abridgment, 
though  it  may  injure  the  original,  is  lawful  (see  Story*^ 
Executoi'S  V.  Holcomhe,  4  McLean  (Amer.)  314,  per 
Leavitt,  J.)  The  following  list  forms  a  table  of  several  Descrip- 
descriptions  of  compilations  with  the  leading  cases  upon  ^pUa. 
each  :—  ^*^"' 

Abbtbacts  of  Title  to  Real  Property  : 

Banker  v.  Caldwell^  3  Minn.  (Amer.)  94. 
Annotationm  : 

Black  y.  Murray^  9  Seas.  Cas.  3rd  Ser.  341. 

Stcrffs  Exeeutort  y.  ffolcombe,  4  McLean,  306. 
Calendars : 

MaUhewton  y.  StockdaU,  12  Ves.  270 

Longman  v.  WineKetter,  16  Ves.  269. 
Catalogues  : 

Wilkina  v.  Aikin,  17  Ves.  422. 

HoUen  v.  Arthur,  1  Hem.  k  M.  603 ;  32  L.  J.  (N.  S.)  Ch.  771 

Hogg  V.  SeoU,  L.  B.  18  Eq.  444 ;  43  L.  J.  (N.  S.)  Ch.  705. 
Chroitological  Works  : 

TrvLsUr  v.  Murray,  1  East,  362  (note). 
Dictionaries  : 

Barfield  y.  NichoUan,  2  Sim.  &  St  1  ;  2  L.  J.  Ch.  90. 

Spisrs  y.  Brown,  6  W.  R.  352 ;  31  L.  T.  Rep.  16. 
Directories  : 

KeUy  y.  Hooper,  4  Jar.  21. 

KeUy  y.  Hodge,  29  L.  T.  (N.  S.)  387. 

Kelly  y.  Morris,  L.  R.  1  Eq.  697 ;  85  L.  J.  (N.  S.)  Ch.  423. 

Morris  y.  Ashbee,  L.  K  7  Eq.  34  ;  19  L.  T.  (N.  S.)  560. 

Morris  y.  JTright,  L.  R.  5  Ch.  279 ;  18  W.  R.  327. 
Gasettubs: 

Lewis  y.  Pullarton,  2  Beay.  6  ;  3  Jur.  669. 
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Horxns  (List  or,  for  Sfohtiko  Rinpoafci) ; 

Cw:  V.  lai>d  arid  Water  Co.,  L.  R.  B  Eq.  32*  ;  39  L.  J.  (N.  8.) 
CL.  152. 
Maps  and  Charth  : 

Stannard  v.  Z«,  L.  B.  8  Cb.  S46  :  40  L  J.  (N.  8.)  Ch.  489. 

BhiHt  V.  FaUrn,  2  Paiae  (Amer.)  397. 

SUrtnt  V.  Gladding.  17  How.  (Amer.)  447. 

Rcfi  V.  Ptitxr,  75  111.  475  (Amer.). 
Matiixhatical  Tables  : 

Baily  V.  TayhT,  3  U  J.  Ch.  86  ;  1  Russ.  *  My.  73. 

A'iMff  V.  7/^fd,  8  Vea.  223  (note). 

McNeiil ».  WiJIiaim,  11  Jur.  344. 
MoNl'MKNTAL  DRsriiNa: 

Graet  *.  JVVimww,  I..  E.  19  Eq.  623 ;  44  L.  J.  (S.  8.)  Cb.  298. 

MamM  V.  Murray,  1  East,  380  (cited). 
Campbell  v.  5to((,  11  Sim.  31  i  6  Jur.  186. 

RBtBIITM  : 

Rvndalt  v.  Murray,  Jic.  311. 
RoAn  BiHiKs  : 

Cwrji  V.  Failni,  5  Vea.  24. 
Cory  V.  Longman,  1  East,  358  ;  3  Esp.  273. 
Murray  v.  loiruf,  1  Drew.  SE3  ;  22  L.  J.  (N.  8.)  Cb.  457. 
Statistics  ; 

Scoll  T.  Sfaii/orrl,  U  R.  3  Eq.  718  ;  36  L.  J,  (N.  S.)  Ch.  72fl. 
MeLenn  v.   Moody  *iid  Watford  v.   JohnMon,  20  Sc.  Seat.  Cu. 
2ndSer.  1154,  1160  (note). 
Statutory  Forms  : 

AUrander  v.  MarLnide.  9  9«(».  Cis.  2nd  8er.  748. 
Grnerai.  Compilations  : 

Mack  V.  Ptlttr,  14  Eq.  431  ;  41  L.  J.  (N.  S.)  Ch.  761  (Birthdif 

Text  Hook). 
Piki  V.  AKAotM,  5  Cli,  251  ;  38  L.  J.  (N.  8.)  Ch.  529  (Anthropo- 

logicnl  Essajr]. 
Jarrold  r.   Eouldon,    3   K.   &  J.  708  ;   3   Jur.   (N.  8.)    1051 

(Breirer't  Guide  to  8cleiiie.) 
Refer  to  Drone  on  Copyright,  p.  1G3. 

Fair  rcWewB,  extracts,  and  quotations  are  entitled  to 
protection,  and  the  question  of  fairness  or  the  reverse  is 
referable  to  each  individual  case.  It  matters  not  that  the 
woik  which  is  reviewed,  or  from  which  the  extracts  or 
qiioUitions  are  taken  is  the  subject  of  copyright  {Black  v. 
Murmy,  9  Sess.  Caa.  3rd  Ser,  856,  ^er  Lord  Kinloch),  for 
an  author's  works  are  for  the  good  of  mankind,  aa  well  as 
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for  himself,  and  while  on  the  one  hand  he  is  protected 
against  infringement,  on  the  other  he  is  not  entitled  to  insist 
on  the  exclusive  retention  of  every  individual  part  of  his 
work  or  production.  If  so  much  of  a  copyrighted  work  is 
extracted  under  the  pretext  of  a  review  as  practically  to 
injure  the  sale  of  it,  the  author  of  the  work  is  entitled  to 
protection,  but  a  fair  review  is  clearly  defensible  {Rowarth 
v.  WilkeSy  1  Camp.  97,  per  Lord  EUenborough).  And  it 
has  been  decided  that  the  publication  of  an  article  from 
another  periodical  for  the  purpose  of  criticism,  and  for 
other  purposes,  is  not  such  a  form  of  publication  as  will 
injure  the  sale  of  the  original  work  {BeU  v.  Whitehead, 
8  L.  J.  (Ch.)  N.  S.  141,  3  Jur.  68).  Where  a  defendant  had 
in  two  numbers  of  a  periodical  inserted  detached  extracts, 
consisting  of  six  or  seven  pages  taken  from  a  farce  of 
forty  pages,  the  Couil  refused  to  interfere  {Whittinghani 
V.  Wooler,  2  Swanst  428 ;  and  see  Bell  and  Anoilier  v. 
Whitehead,  awpra) ;  but  the  appropriation  of  such  a 
material  quantity  would  no  doubt  in  some  cases  be 
instantly  condemned.  In  Smith  v.  Chatto  (31  L.  T.  (N.  S.) 
775,  23  W.  R.  290)  the  defendant  had  written  a  book 
entitled  *'  Thackeryana,"  and  in  order  to  show  that  the 
works  of  William  Makepeace  Thackeray  contained  the 
biography  of  that  author  within  themselves,  large  selections 
were  made  from  his  copyright  works  to  establish  the 
proposition.  The  Court  decided  that  the  effect  of  the 
publication  was  to  supersede  to  a  damaging  extent  the 
works  from  which  the  selections  had  been  made,  and 
granted  an  injunction.  It  should  also  be  remembered  that 
a  work  may  be  a  piracy  from  another,  though  the  passages 
copied  are  stated  to  be  quotations,  and  are  not  so  extensive 
as  to  render  the  piratical  work  a  substitute  for  the  original 
work  {Bohn  v.  Bogue,  10  Jur.  420).  There  can,  however, 
be  no  piracy,  if  an  extract  from  a  copyrighted  work  is 
copied  into  a  work  of  an  entirely  different  nature  and 
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description  ;  for  instance,  if  the  author  of  a  book  of  travels 
had  incidentally  described  the  composition  of  some  favourite 
dish,  and  the  author  of  a  cookery  book  were  to  copy  the 
instructions  and  details,  even  in  the  identical  words,  it  is 
submitted  that  no  action  would  lie  for  so  doing  {Bradbury 
V.  Hotten,  L.  R  8  Ex.  3,  per  Bramwell,  B.) ;  and,  there- 
fore, a  person  is  not  liable  for  the  reproduction  of  certain 
prints  or  engravings  to  be  used  in  a  totally  different 
manner,  and  for  a  purpose  different  from  the  originals 
(see  Bradbury  v.  Hotten,  L.  R.,  supra), 
American  The  American  law  on  the  subject  of  piracy  by  means  of 
extracts  and  quotations  is  practically  the  same  as  above 
stated,  and  is  thoroughly  reviewed  and  set  forth  in  the 
elaborate  and  learned  judgments  delivered  in  the  leading 
cases  on  the  subject  (Folaom  v.  Marsh,  2  Story,  100; 
Story's  Executor's  v.  Holcombe,  4  McLean,  306 ;  Lawrence 
V.  Dana,  2  Am.  L.  T.  R  (N.  S.)  402). 
3/((;w,  Maps  and  plans  are  distinct  subjects  of  copyright,  and 

'/aw?'  "^  their  protection  is  expressly  provided  for,  sometimes  by  5  & 
G  Vict.  c.  45,  and  sometimes  under  the  Engravings  Acts  (8 
Geo.  II.  c.  13, 7  Geo.  III.  c.  38,  17  Geo.  III.  a  57).  Under 
section  2  of  the  first-named  Act  it  is  provided  that  in  the 
construction  of  the  Act  the  word  "  book  "  shall  be  con- 
strued to  mean  and  include  inter  alia  every  "  map,  chart 
or  plan  separately  published,"  and  by  the  13th  section  of 
the  same  Act  provision  is  made  for  the  registration  of 
such  "book,"  and  no  proprietor  of  copyright  in  any 
'*  book  "  can  maintain  any  action  or  summary  proceeding 
in  respect  of  any  infringement  of  such  copyright  unless 
he  shall  have  registered  the  same  in  the  way  pointed  out 
under  the  Act  (sec.  24).  The  term  of  copyright  vested  in 
an  author  under  5  &  6  Vict.  c.  45,  endures  for  the  term 
of  his  natural  life,  and  for  a  further  term  of  seven  years, 
commencing  at  the  time  of  his  death,  or  for  a  period  of 
forty-two  years,  whichever  shall  be  the  longer  (sec.  3). 
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Under  the  Engravings  Acts  no  registration  is  necessary, 
but  the  proprietor  must  engrave  his  name  on  each  print 
(8  Geo.  II.  c.  13,  s.  1),  and  it  seems  the  date  also  {Newton 
V.  Cowie  and  Another,  4  Bing.  234,  5  L.  J.  C.  P.  159).  By 
7  Geo.  m  c.  38,  the  words  "  map,  chart,  or  plan "  are 
expressly  mentioned,  and  the  copyright  is  vested  in  the 
proprietor  for  a  term  of  twenty-eight  years  (sec.  7).  The  17 
Greo.  IIL  c.  57,  gives  an  action  for  damages  in  certain  cases. 

Doubts  have  from  time  to  time  arisen  whether  the  pro-  Separately 
visions  of  the  Engravings  Acts  so  far  as  they  relate  to  maps,  ^' 
charts,  and  plans,  are  not  virtually  repealed  by  the  opera- 
tion of  the  later  Act  of  Victoria.  When  letterpress  accom- 
panies an  engraving  of  a  plan,  or  a  series  of  engravings, 
then  there  is  no  doubt  at  all  but  that  it  is  sufficient  to 
register  the  whole  work  under  5  &  6  Vict.  c.  45  (Bogue 
V.  Houlston,  16  Jur.  372 ;  21  L.  J.  Ch.  N.  S.  470 ;  Brad- 
buiT/  V.  Hotten,  L.  R.  8  Ex.  1,  42  L.  J.  (N.  S.)  Ex.  28 ; 
Gh^e  V.  Newman,  L.  R  19  Eq.  623,  44  L.  J.  (N.  S.) 
Ch.  298),  and  therefore  the  name  of  the  proprietor,  with 
the  date,  need  not  be  placed  on  every  copy  of  such 
engraving :  it  is  with  respect  to  maps  and  plans  sepa- 
rately published  that  the  difference  of  opinion  has  arisen. 
In  Stannard  v.  Lee,  23  L.  T.  (N.  S.)  306,  it  was 
decided  by  Bacon,  V.-C,  that  maps  separately  published 
are  within  the  earlier  statutes,  and  need  not  there- 
fore be  registered  under  5  &  6  Vict.  c.  45,  the  decision 
was  however  reversed  on  appeal  (L.  R.  6  Ch.  346).  In 
Stannard  v.  Harrison,  24  L.  T.  (N.  S.)  570,  19  W.  R. 
811,  it  was  held  by  the  same  Vice  Chancellor  that  a  bird's 
eye  view  map  of  a  certain  locality  was  clearly  within  the 
statutes  of  George  II.  and  Gborge  III.,  and  need  not  there- 
fore be  registered  under  5  &  6  Vict.  45.  The  truth 
appears  to  be  that  a  single  map,  chart,  or  plan  separately 
published  must  be  registered  under  5  &  6  Vict.  c.  45, 
as  decided  in  Sta/atutrd  v.  Lee,  L.  R.  6  Ch.  App.  346 ;  but 
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that  any  single  publication  of  the  kind  which  is  an  object 
of  artistic  interest  as  contradistinguished  from  practical 
utility,  will  fall  within   the  provisions  of  8  Geo.  II.  c.  13, 
and  7  Geo.  III.  c.  38,  and  must  consequently  be   printed 
with   the  name  of  the  proprietor  and  date  of  publication, 
these  earlier  Acts  apply  exclusively  to  art-engravings,  for 
in  former  times  maps  were  undoubtedly  considered  artistic 
works,  although  at  the  present  day  they  have  been  brought 
into  their  proper  place  as  literary  productions  (Stannard 
V.  Lee,  ()  Ch.  348,  j)^?'  James,  L.J.).     It  may  be  doubted, 
however,  whether  a  bird's  eye  view  of  a  certain  locality 
ananged  in  the  form  of  and  intended  to  serve  the  pur- 
poses of  a  plan,   is   not  primarily  an   object   of  utility 
rather  than  art,  the  decision  in  Stunnard  v.  Hamnson 
is    not    therefore   to   be   relied    upon    with    confidence, 
and  a  map,  or  chart,  or  plan  of  any  kind  should  in  addition 
to  being  marked  with  the  proper  name  and  date,  also  be 
registered  under  5  &  6  Vict.  c.  45.    A  person  may  main- 
tain proceedings  for  infringement  of  a  plan  as  a  designer 
and  inventor,  even  although  he  himself  did  not  actually 
execute  it  {Stannard  v.  Harrison,  24  L.  T.  (N.  S.)  570; 
7  Geo.  III.  c.  38),  for  where  a  pereon  designs  a  plan  and 
furnishes   the   materials  for  preparing  it,   but    employs 
another  to  make  the  drawing,  the  former  is  the  author 
within  7  Geo.  III.  c.  38  (Stannard  v.  Hannson,  auptu). 
Simihirifif  With   rcspcct  to  the  infringement  of  maps,  charts,  and 
vMps,        plans,  it  is  obvious  that  in  most  cases  gi-eat  similarity  will 
allTpiaM  ^^^^^  between  one  production  and  another,  for  if  for  in- 
stance a  map  of  Europe  be  dra^i^ni  on  the  scale  of  an  inch 
to  the   square  mile,  and   made  to  contain  towns  with   a 
population  of  over  2000  persons,  it  is  clear  that  there  is 
in  this  plan  or  scheme  nothing  exclusive,  and  any  other 
person  may  draw  a  map  of  Europe  on  a  similar  scale, 
containing  towns  of  similar  magnitude,  and  under  these 
circumstances  both   productions  will  be  almost   if   not 
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quite  identical.  If  both  are  correct,  both  must  necessa- 
rily be  the  same,  and  it  might  be  impossible  to  prove 
piracy,  but  when  the  original  is  incorrect,  as  it  will  be  in 
many  cases,  infringement  may  be  established  by  reference 
to  the  identity  of  mistakes  subsisting  in  each  (see  Alexan- 
der V.  Mackenme  9  Sc.  Sess.  Cas.  2nd  Ser.  758 ;  Taylor 
V.  Baym,  Mor.  Die.  of  Dec,  Vols.  19,  20,  p.  8308.  On 
appeal,  Ibid.  App.  pt.  1,  7  ;  Cai'iian  v.  Bowles,  2  Brown,  C. 
C.  80, 1  Cox,  283 ;  Blunt  v.  Patten,  2  Paine  (Amer.)  393). 
In  a  recent  American  case  it  was  decided  that  to  take  the 
boundaries  of  townships  from  another  map  without  going 
to  the  common  source  of  information  was  an  infringement 
{Farmer  v.  Calvert  Publishing  Co,,  5  Am.  L.  T.  R.  1G8)  ; 
and  in  all  cases  it  is  a  proper  question  for  the  jury 
whether  one  production  is  a  copy  of  the  other  or 
not.  If  the  two  ai-e  in  all  respects  alike,  the  pre- 
sumption probably  would  be  that  one  was  a  copy  of  the 
other;  yet  both  might  be  originals,  and  if  there  was 
some  small  variance  it  would  be  a  proper  subject  of 
inquiry  whether  the  alteration  was  not  merely  colourable, 
and  that  the  one  was  in  substance  a  mere  transcript  of 
the  other  {Blunt  v.  Patten,  2  Paine,  400  (Amer.)  per 
Thompson,  J.).  In  the  United  States  Revised  Statutes, 
sec.  4752,  plans  are  not  mentioned,  although  proper  pro- 
vision is  made  for  the  registration  of  maps  and  charts. 

No  action  will  lie  against  a  person  who  fairly  abridges  Alridj- 
a  copyright  work  {Gyles  v.  WilcoXy  2  Atk.  143,  per  Lord  ''*^" 
Hardwicke,  Bell  v.  Walker,  1  Bro.  C.  C.  451 ;  Dodsley  v. 
Kinnerdey,  Amb.  402),  and  such  abridgment  may  be 
published  in  defiance  of  the  author  of  the  original  work  ; 
but  the  protection  afforded  by  the  common  law  with 
respect  to  unpublished  literary  compositions  cannot  be 
evaded  by  an  abridgment,  and  they  consequently  dififer  in 
this  respect  from  works  lawfully  published  {Prince  AlheH 
v.  Strange^  2  De  G.  &  Sm.  693,  per  Bmce,  V.  C.) ;  and  so 
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not  even  a  list  or  catalogue  of  manuscripts  in  which  the 
author  has  a  common  law  right  can  be  legally  published 
or  abridged  without  his  consent  (ibid). 
Amtrican  In  America  a  bond  fide  abridgment  of  a  published 
work  is  entitled  to  protection  as  a  fresh  subject  of  copy- 
right (Storya'  Executors  v.  Bolcombe,  4f  McLean,  306,  per 
McLean,  J.).  It  must  be  in  good  faith  an  abridgment 
and  not  a  treatise  interlarded  with  citations.  To  copy 
certain  passages  from  a  book,  omitting  others,  is  in  no  just 
sense  an  abridgment  of  it.  It  makes  the  work  shorter 
but  it  does  not  abridge  it.  The  judgment  is  not  exer- 
cised in  condensing  the  views  of  the  author,  his  language 
is  merely  copied,  and  the  views  of  the  writer  in  this 
mode  can  be  but  partially  given.  An  abridgment 
dififers  somewhat  from  a  compilation ;  the  former  is 
a  condensation  of  the  views  of  the  author,  the  latter 
consists  of  selected  extracts  from  his  works  (Staiys*  Exe- 
Finny  cut<y}'8  w,  Ilolcombe,  fiupra,  311).  In  all  the  cases  bear- 
h''ur  J'''  '*'^  ^"  ^^^^  question  of  infringement  under  the  pretext 
ahih/(j.  of  an  abridgment,  the  Courts  have  been  unanimous  iu 
insisting  on  a  very  strict  application  of  the  principle  that 
the  abridgment  must  be  fair.  The  reduction  of  a  work 
to  a  condensed  form  by  cop3ring  out  some  of  the  parts 
and  omitting  others  is  a  clear  piracy,  and  so  considered 
by  both  English  and  American  tribunals  (Gray  v.  Russell, 

1  Story  11 ;  Folsoni  v.  Marsh,  2  Id.  100 ;  Staiys'  Exe- 
cutors V.  Holcowhe,  4  McLean,  306 ;  Laiorence  v.  Darui, 

2  Amer.  L.T.  (N.  S.)  402;  Oyles  v.  Wilcox,  2  Atk. 
141). 

U'ujcHts,  And  so  also  a  digest  may  be  made  of  a  published  work, 

and  will  if  it  is  fair  be  protected  as  a  new  work  ;  but  the 
party  must  apply  the  exertion  and  skill  of  his  own  brain 
in  extracting  the  principle  or  the  substance  of  the  work 
before  him,  and  dressing  it  up  in  his  own  language  so 
as  to  produce  an  original  work  (Sweety,  Bemiing,  16  C.  B- 
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482,  per  Jervis,  C.  J.>.     Both  digests  and  abridgments  are 

governed  by  precisely  the  same  rules  of  law,  and  in  either 

case  a  mere   colourable  shortening  of  the  original  work 

will  not  be  protected  as  an  independent  composition.     So 

also  where  a  person  copied  verhatini,  reports   of  cases 

decided  in  the  courts  of  law  from  plaintiffs  protected  work 

he  was  held  to  be  guilty  of  a  gross  act  of  piracy  ;  and  to 

condense  the  reports  by  leaving  out  the   arguments  of 

counsel,  together  with  some  other  portions  of  the  cases,  is 

a  mere  evasion  (Buttei^worth  v.  Robinson,  5  Ves.  709), 

and  sec  the  remarks  of  Lord  Eldon  in  Wilkiiis  \,  Aikin, 

17  Ves.  424).     In  Nevjhery's  case,  LofiFt.  775,  heard  before  yicnts. 

Lord  Chancellor  Apsley,  assisted  by  Mr.  Justice  Black-  Ntwhtrys 

,  ,  ,         Case, 

Stone,  the  law  relating  to  the  subject  of  a  fair  abridg- 
ment is  propounded  in  terms  which  accurately  describe 
the  present  state  of  the  law  on  the  subject.  The  Lord 
Chancellor  laid  down  the  following  propositions  : — 

1.  A  fair  abridgment  of  a  work  is  not  any  violation  of 

the  author's  property. 

2.  To  constitute  a  true  and  proper  abridgment  of  a  work 

the  whole  must  be  preserved  in  its  aetiae  and  then 
the  act  of  abridgment  is  an  act  of  understanding, 
employed  in  carrying  a  large  work  into  a  smaller 
compass,  and  rendering  it  less  expensive  and  more 
convenient  to  the  reader. 
5J.  To  be  protected  an  abridgment  must  be  in  the  nature 
of  a  iiew  and  meritorious  work,  and  while  the  sub- 
stance of  the  original  is  preserved  the  abridgment 
must  be  in  different  language. 
It  would  seem,  therefore,  that  any  person  may  make  a 
fair  abridgment  of  the  published  work  of  another  without 
his  consent,  and  that  such  abridgment  when  published 
will  be  entitled    to   protection   against   piracy,  but   not 
against  another  abridgment  of  that  abridgment. 
It  has  been  frequently  doubted  by  high  judicial  authority 

F  2 
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whether  an  abridgment  can  under  any  circumstances 
amount  to  a  fair  reproduction  of  an  original  work.  There 
is  very  little  doubt  that  an  abridgment  is  in  some  cases 
nothing  whatever  but  a  direct  and  often  successful  attack 
on  the  property  of  another,  for  this  form  of  production 
frequently,  and  if  well  composed  always,  contains  the  whole 
inlnts^'  of  the  spirit  of  the  original.  It  may  even  be  made  of 
greater  value  by  the  introduction  of  notes ;  it  is  always 
cheaper,  and  most  persons  who  purchased  a  copy  of  the 
abridgment  would  not  after  a  perusal  of  it  go  to  the  ex- 
pense of  obtaining  the  work  on  which  it  is  founded.  The 
original  author's  right  of  property  must  undoubtedly 
suffer.  On  the  other  hand,  a  fair  abridgment  is  frequently 
of  the  greatest  use  and  assistance  ;  it  consists  of  a  substan- 
tial condensation  of  the  original  materials,  refashioned  by 
means  of  intellectual  labour  and  skill ;  it  contains  all 
that  is  useful  in  the  original  without  any  of  the  surplusage, 
and  is  often  to  be  preferred  to  it.  The  effect  of  an  abridg- 
ment is  undoubtedly  to  withdraw  public  interest  from  the 
original  production  ;  for  if  the  abridgment  is  good,  it  is 
often  to  be  preferred  on  account  of  cheapness  and  practical 
utility,  while  if  it  is  bad,  it  may  and  probably  will  tend 
seriously  to  damage  the  sale  of  the  original. 

The  actual  legality  of  an  abridgment  is  seriously  ques- 
tioned by  some  authors,  and  when  the  cases  bearing  on  the 
subject  are  carefully  considered,  it  will  be  found  that  they 
are  not  as  unanimous  as  they  are  generally  supposed  to  be. 
In  Bicktns  v.  Lee,  8  Jur.  184,  Knight-Bruce,  V.-C,  re- 
marked as  follows  :  "  I  am  not  aware  that  one  man  has  the 
right  to  abridge  the  works  of  another.  On  the  other  hand, 
I  do  not  mean  to  say  that  there  may  not  be  an  abridgment 
which  may  be  lawful,  which  may  be  protected;  but,  to  say 
that  one  man  has  the  right  to  abridge  and  so  publish  in 
an  abridged  form  the  work  of  another,  without  more,  is 
going  much  beyond  my  notion  of  what  the  law  of  this 
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country  is."  The  learned  Vice-Chancellor  however  agreed 
with  the  opinion  of  Lord  Eldon  in  Wllkins  v.  Aikiu,  17 
Ves.  426,  that  "  the  question  upon  the  whole,  is,  whether 
this  is  a  legitimate  use  of  the  plaintiff's  publication,  in  the 
fair  exercise  of  a  mental  operation,  deserving  the  character 
of  an  original  work,"  and  he  decided  that  an  imitation,  or 
as  the  defendant  called  it,  an  "analytical  condensation''  of 
Dickens'  "  Christmas  Carol,"  was  not  entitled  to  any  pro- 
tection. It  would  further  appear  from  the  report  of  the 
case  that  the  fact  of  the  dififercnce  in  price  and  other  cir- 
cumstances of  difference  being  such  as  to  render  the 
invasion  of  no  practical  mischief  to  the  pLaintiff,  cannot  be 
taken  into  consideration,  for  the  person  whose  property  ha^ 
been  taken  is  entitled  to  judge  for  himself  how  far  he  will 
consider  that  abstraction  of  his  property  to  bo  prejudicial 
or  not  prejudicial  (Dickens  v.  Lee,  Rupra,  184).  In 
another  case  it  was  observed  "  Digests  are  of  great  use  to 
practical  men,  and  the  same  may  be  said  of  abridgments 
of  any  study,  but  it  must  be  a  bond  fide  abridgment " 
{UAlmaine  v.  Boosey,  1  Y.  &  C.  Ex.  301, 2^er  L.  C.  B.), 
and  dicta  to  the  same  eflFect  are  to  be  found  in  Gyles  v. 
Wilcox,  2  Atk.  143  ;  Prince  Albert  v.  Strange,  2  De  G.  & 
Sm.  693 ;  Tonson  v.  Walker,  3  Swanst.  678 ;  Dodsley  v. 
Kinnersley,  Amb.  402 ;  Millar  v.  Taylor,  4  Burr.  2311 ; 
Bell  v:  Walke^\  1  Bro.  C.  C.  451.  There  is,  however,  only 
one  English  case  directly  in  point,  and  upon  this  all  the 
opinions  and  dicta  of  the  judges  would  appear  to  be  founded 
(Newhery's   Case,  LoflFt.   775).      In   an  American    case  ^^ncrU 

^  ^  11.  *  law  re- 

McLean,  J.,  although  he  expressed  himself  bound  by  the  hfinff 
English  and  American  decisions  upon  the  subject,  yielded  ^!nc7iu.' 
more  to  a  principle  of  law  than  to  a  rule  of  reason  and 
justice  {Storys'  Exors.  v.  Holconibe,  4  McLean,  309).  In 
Gray  v.  RusseU,  1  Stoiy  19,  the  right  to  make  a  fair 
abridgment  was  apparently  recognised,  but  only  under  cer- 
tain circumstances ;  a  similar  right  has  also  been  conceded  in 
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Other  cases  (Folsom  v.  Mardi,  2  Stoiy,  106;  Wehb  v.  Poicers, 
2  Wooilb.  &  M.  ;*)20 ;  lAiwrence  \.  Dana,  4  Clifford,  1). 

At  pref»eDt,  therefore,  botli  in  EDgland  and  America, 
an  abridgment  may  or  may  not  amount  to  an  infringe- 
ment of  copyright,  but  it  is  submitted  that  although  an 
abridgment  may  be  made  or  framed  in  such  a  manner  as 
to  escape  the  penalties  of  piracy,  it  will  most  likely  be  cap- 
able of  inflicting  serious  loss  on  the  author  of  the  original 
work.  The  probability  of  this  ought  most  certainly  to  be 
prevented,  and  no  abridgments  of  copyright  works  should 
be  allowed  during  the  term  of  copyright  without  the  con- 
H(;nt  of  the  owner  of  the  copyright  (see  the  report  of  the 
(vopyright  Commissioners,  1878,  par.  67). 

Tmmhi-  There  is  copyright  in  a  translation,  and  whether  pro- 
duced by  personal  application  and  expense,  or  obtained 
by  gift  or  purchase,  such  copyright  will  be  protected  by  in- 
junction (Wj/aft  V.  Bdvnardy  3  Ves.  &  B.  77 ;  and  see 
Rftovpy  V.  Kelly,  14  Ir.  Law  Rep.  (N.  S.)  158;  Shook  v. 
RanklTiy  0  Biss.  (Amor.)  477).  The  better  opinion  is  that 
arjy  person  has  a  right  to  translate  even  a  work  protected 
by  copyright,  for  '*  the  translator  has  bestowed  his  care 
and  pains  upon  it  "  (liiimctt  v.  Chetwood,  2  Mer.  441,  jf?€^* 
L.  C),  and  practically  made  a  new  book  (see  the  remarks 
of  Willcs,  J.,  Millar  v.  Taylor,  4  Burr.  2311).  It  would 
npp(»iir  therefore  to  be  tolerably  well  settled  that  a  pro- 
duction, whether  the  subject  of  copyright  or  not,  is  liable 
to  be  translated  into  another  language  by  any  person  who 
possesses  the  necessary  ability  and  who  thinks  it  worth 
his  while  to  make  such  a  translation. 

.'tmnucfn  The  American  law  is  to  the  same  effect  (Evierson  v. 
Dar'ivii,  3  Story,  780,  jn'r  Story,  J.;  Stoive  v.  Thomas,  2 
Wall  Jr.  r>47),  except  that  by  the  revised  statutes,  s. 
VXy2,  anthoi-s  may  reserve  the  right  to  translate  their 
own  works.  The  question  as  to  the  legality  of  any  parti- 
cular translation  would  therefore  only  arise  in  America  in 
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those  cases  where  the  author  has  neglected  to  make  such 
a  reservation,  but  how  and  in  what  manner  he  must  make 
it  the  section  omits  to  explain. 

A  translator  is  required  to  make  no  change  whatever 
except  such  as  is  naturally  produced  by  the  employment 
of  different  language  (see  Rooney  v.  Kelly,  14  Jr.  L.  R. 
158;  Emerson  v.  Davids,  3  Story,  768 ;  Shook  v.  Rankin, 
6  Biss.  477),  and  it  seems  that  the  right  of  copy  will  only 
suffice  to  protect  a  literal  transcript  of  the  words  them- 
selves, for  it  is  evident  that  the  ideas,  sentiments,  or 
speculations  of  the  writer  cannot  be  protected,  since  the 
chief  object  of  a  translator  is  to  retain  the  production  of 
the  brain,  and  to  embody  in  the  new  language  as  much 
of  the  intelligence  of  the  original  as  possible. 

At  Common  Law  a  manuscript  is,  of  course,  as  much  ^^  c^'*"" 
entitled  to  protection  against  an  unauthorised  translation  utmuiho- 
as  it  is  against  an  abridgment  {Prince  Albert  v.  Strange,  Yrnnshuion 
2  De  G.  &  Sm.  693,  per  Bruce,  V.-G),  but  in  all  other  ^p^^^^v- 
instances  it  would  ceiiainly  appear  that  a  translation  may 
be  made  with  impunity;  and  this  proposition  once 
admitted  it  is  difficult  to  see  where  the  application  of  the 
principle  is  to  stop.  Why,  for  instance,  should  there  be 
any  objection  to  a  translation  of  a  protected  work  into 
the  Lancashire,  Yorkshire,  or  other  provincial  dialect  ?  for 
if  the  solution  of  the  question  lies  in  a  consideration  "  of 
the  care  and  pains  "  bestowed  by  the  translator  {Bxitmett 
V.  Chetwood,  2  Merv.  441),  he  would  clearly  be  entitled  to 
copyright ;  if,  on  the  contrary,  it  turns  on  the  ques- 
tion whether  substantially  a  new  work  has  been  made, 
and  this,  it  is  submitted,  is  the  proper  way  to  look  at 
the  point,  then  as  those  dialects  differ  from  ordinary 
language,  so  much  so  in  fact,  that  most  persons  would  be 
quite  unable  to  understand  the  translation  without  refer- 
ence to  the  original,  it  is  further  submitted  that  the 
translator  has  practically  made  a  new  if  not  a  particularly 
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instructive  work,  and  sliould  be  entitled  to  copyright 
therein.  If  this  question  should  ever  be  raised  in  the 
Courts  a  distinction  would  doubtless  be  drawn  between 
one  language  and  another,  and  two  dialects  of  the  same 
language;  but  it  is  very  difficult  to  see  how  such  a  dis- 
tinction could  be  maintained,  assuming  of  course  that  the 
dialects  are  so  dissimilar  that  a  person  ignorant  of  one  of 
them  would  be  unable  from  his  knowledge  of  the  other  to 
decipher  both. 

Again,  if  to  translate  is  no  piracy  why  should  a  re- 
translation  be  prohibited  ;  that  it  is  prohibited  is  cer- 
tain, for  if  a  foreigner  translates  a  protected  English 
work  and  then  an  Englishman  re-translates  that  foreign 
work  into  English  again,  this  would  amount  to  an  in- 
fringement of  the  original  copyright  {Mui^ay  v.  BoguCy 
1  Drew,  353,  17  Jur.'  219).  It  may  be  taken  for  granted 
that  the  re-translation  would  not  if  it  were  bondjide  be 
in  the  very  same  words  as  the  original,  and  by  permitting 
the  first  translation  all  right  of  property  in  the  intellectual 
and  intrinsic  portion  of  the  work  was  set  at  nought. 
Wh)',  then,  if  a  translation  is  permissible  should  a  re- 
translation  be  prohibited?  The  law  relating  to  piracy 
by  means  of  an  unauthorised  translation  would  seem  to 
be  in  a  highly  unsatisfactory  condition,  and  it  is  based 
moreover  on  a  distinctly  false  foundation,  for  a  transla- 
tion cannot  be  considered  to  amount  in  substance  to  a 
new  work,  it  is  a  mere  reproduction,  in  a  diflFcrent  form 
certainly,  but  it  is  the  manner  of  the  production  that 
is  new,  not  the  work  itself;  the  work  is  the  same  work  to 
those  who  can  read  it,  and  conveys  to  them  the  same 
ideas  and  sentiments  as  the  original.  The  better  the 
translation  the  grosser  the  piracy. 
Prohibit  By  15  &  16  Vict.  c.  12,  s.  2,  it  is  enacted  that  her 
immla-  Majesty  may,  by  order  in  Council,  direct  that  the  authors 
lUitiiU^      of  books  which  are,  after  a  future  time,  to  be  specified  in 


OF  COPYRIGHT.  73 

such  order,  published  in  any  foreign  countiy,  to  be  named 
in  8ueh  order  shall,  subject  to  certain  provisions,  be  em- 
powered to  prevent  the  publication  in  the  British 
dominions  of  any  translations  of  such  books  not  autho- 
rised by  them,  for  the  limited  time  therein  mentioned. 

Law  reports  can  be  the  subject  of  copyright,  but  only  ^^^^^ 
to  a  limited  extent  {Butterwarth  v.  Robinson,  5  Ves.  o/PnrlUi- 
709  ;  Saundei^s  v.  Smith,  3  My.  &  Cr.  711 ;  Siveet  v,  spedficn- 
Shaw,  3  Jur.  217;  Sweet  v.  Maugham,  11  Sim.  51  ;J^^*^^ 
Hodges  v.  Welsft,  2  Jr.  Eq.  266;  Sweet  v.  Benninig,  16 
C.  B.  459),  for  it  would  seem  that  no  copyright  can  be 
claimed  in  the  judgment  of  the  Court,  for  that  is  the 
exclusive  property  of  the  Crown.  {Atkins'  case  cited, 
4  Burr.  2315,  and  see  Butterworth  v.  Robinson,  swpra ; 
Wheaton  v.  Peters,  8  Pet.  (Amer.)  668.)  The  Courts 
have  moreover  unlimited  authority  to  restrain  the  publi- 
cation of  their  proceedings,  or  any  part  thereof,  and  this 
privilege  has  several  times  been  exercised  {Rex  v.  Clement, 
4  B.  &  Aid.  218  ;  Tichbome  v.  Mostyn,  L.  R  7  Eq.  55 
(note) ;  Gumey  v.  Longman,  13  Ves.  493),  subject  to  these 
exceptions,  however,  the  head  notes  {Sweet  v.  Benning,  16 
C.  B.  491),  and  such  other  parts  of  the  report  as  are  the 
result  of  the  author's  labour  and  skill  are  entitled  to  pro- 
tection. Acts  of  Parliament  are  the  property  of  the  Crown, 
and  no  one  is  entitled  to  the  exclusive  publication  of 
them  (Baskett  v.  TIte  University  of  Cambridge,  1  W.  Bl. 
105  ;  Stationer's'  Co.  v.  Parti*idge,  4  Burr.  2402  (cited)). 
Specifications  of  patents  when  filed  hecome  publici  juris, 
and  no  copyright  can  consequently  be  claimed  in  them 
( Wyatt  V.  Barnard,  3  V.  &  B.  77). 

No  action  will  lie  for  pirating  a  mere  advertisement  for  Advertise- 
the  sale  of  particular  articles,  nor  for  appropriating  a 
"  method  "  of  advertising  {Ehret  v.  Pierce,  18  Blatchf 
(Amer.)  302),  even  although  the  advertisement  assumes 
the  form  of  a  guide  embellished  with  engravings  {Cob- 
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hett  V.    Woodward,  L.  R.  14  Eq.  407,  but  see  Maple 
V.  Junior  Army  and  Navy  Stores,  L.  R  21  Ch.  Div. 
369,  aflBrmed  on  appeal,  ibid.,  375),  but  a  work  having 
a   merit   over  and    above    its    value    as   an    advertise- 
ment  is   none  the    less    protected    simply  because    the 
author  employed   it  for  advertising  purposes.     A  book- 
sellers   catalogue,    for    instance,    containing    notes   and 
descriptions  of  the  various  works  oflFered  for  sale  is  clearly 
entitled   to  protection  (Hotten  v.  Arthur,  1  Hem.  &  M. 
(i03,  followed  by  Gh^ace  v.  Newman,  L.  R.  19  Eq.  623 ; 
and  see  also  Hogg  v.  Scott,  ]  8  Id.  444  ;  Ehret  v.  Pierce, 
18  Blatchf  (Amer.)  302),  and  it  is  no  defence  to  say  that 
Huch  catalogue  is  not  offered  for  sale  itself,  but  only  used 
to  promote  the  sale  of  the  books  mentioned  in  it  {Hotten 
V.  Arthur,  Rupra),    But  although  a  publication  may  be 
adjudged  to  be  a  mere  advertisement,  still  any  portion  of 
it   susceptible  of  copyright   will   be  separated  from  the 
remainder   and   its    infringement   restrained    {Cobbett   v. 
Woodward,  L.  R  14,  Eq.  407) ;  for  we  have  seen  that  a 
valid  right  of  copy  may  subsist  in  part  of  a  work  {ante, 
p.  42).     The  case  of  Cobbett  v.    Woodward,  though  dis- 
approved of  by  the  M.  R  in  AUvpU  v.  The  Junior  A'i^iy 
and  Navy  Stoi^es,  L.  R  21   Ch.  Div.  379,  would  seem 
to  be  perfectly  sound  in  so  far  as  it  supports  this  principle 
of  law.     It  is  not  to  be  supposed,  however,  that  any  per- 
son may  copy   another  s   advertisement   with   impunity ; 
for   although  it   is   clear  that   he   cannot  be   restrained 
on    the  ground   of   any   infringement  of  copyright,   yet 
if   the    tendency    of    the    imitation    is    to    induce    the 
public    to    believe   that   they  are  purchasing  the   goods 
of  the  original  advertiser,  this  will  furnish  a  ground  of 
action  for  infringing  a  right  of  property  in  the  nature  of 
a  trade  mark. 
Periodi-         The  proprietor  of  a  periodical  or  magazine  is  entitled  to 
restrain  the  publication   in  a  separate  form,  of  a  serial 
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published  in  successive  numbers  of  such  periodical  or 
magaziue  (Henderson  v.  Maxwell^  4  Ch.  D.  163).  And  a 
person  who  publishes  a  magazine  in  the  name  of  another 
and  without  authorit\%  will  be  restrained  {Hogg  v.  Kirby, 
8  Ves.  215).  A  periodical  is  a  "  book  "  within  the  mean- 
ing of  5  &  6  Vict.  c.  45,  but  the  article  or  serial  is  only  5  <t-6  TiV. 
part  of  a  "  book,"  and  consequently  does  not  itself  re-  '  '  ' 
quire  registration  (Henderson  v.  Mdxivell,  supra,  per 
Jessel,  M.R.,  abd  see  Mayhew  v.  Maxwell,  1  J.  &  H. 
312),  The  right  to  commence  proceedings  in  respect 
of  the  infringement  of  this  description  of  copyright 
property  is  subjected  to  certain  conditions  by  virtue 
of  the  Literary  Copyright  Act,  1842  (5  &  6  Vict.  c. 
45),  and  is  further  regulated  by  several  important  judi- 
cial decisions.  By  s.  18  of  the  said  Act  it  is  provided 
that  when  any  publisher,  or  other  person,  shall  before 
or  after  the  passing  of  the  Act,  have  carried  on,  or  be 
the  proprietor  of  "any  encyclopaedia,  review,  magazine, 
periodical  work,  or  work  published  in  a  series  of  books 
or  parts,  or  any  book  whatsoever,"  and  shall  have  em- 
ployed or  shall  employ  any  persons  to  compose  the  same  or 
any  volumes,  parts,  essays,  articles,  or  portions  thereof,  for 
publication  in  or  as  part  of  the  same,  and  such  work  shall 
have  been  composed  under  such  employment,  and  on  the 
terms  that  the  copjrright  therein  shall  belong  to  such 
proprietor,  and  paid  for  by  such  proprietor,  then  in  this 
case  it  is  further  enacted  that  "the  copyright  in  such 
encyclopoedia,  review,  magazine,  periodical  work,  and  work 
published  in  a  series  of  books,  or  parts,  and  in  every 
volume,  part,  essay,  article,  and  portion  so  composed  and 
paid  for,"  shall  be  the  property  of  such  proprietor,  who 
shall  enjoy  the  same  rights  as  if  he  were  the  actual  author 
thereof.  It  is  further  provided  in  the  same  section  that 
the  proprietor  shall  have  the  same  term  of  copyright  as  is 
given  to  authors  and  assignees  of  books  under  the  Act 
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(s.  3)  except  only  in  the  case  of  "  essays,  articles,  or  portions 
forming  part  of  and  first  published  in  reviews,  magazines, 
or  other  periodical  works  of  a. like  nature  ; "  for  after  the 
term  of  twenty-eight  years  from  the  first  publication,  the 
right  of  publishing  the  same  in  a  separate  form  reverts  to 
the  author  for  the  remainder  of  the  term  given  by  the 
Act.  There  is  a  further  proviso  that  during  the  term  of 
twenty-eight  years  the  proprietor  shall  not  publish  any  such 
essay,  article,  or  portion,  separately  or  singly,  without  the 
consent  previously  obtained  of  the  author  thereof  or  his 
assigns,  and  also  that  nothing  in  the  Act  shall  be  taken 
to  alter  or  affect  the  right  of  any  person  to  publish  such 
composition,  provided  he  shall  have  reserved  the  right  to 
do  so. 

The  effect  of  this  section  is  to  enable  proprietors  of  the 
periodicals  and  the  other  enumerated  works  to  acquire 
copyright  in  a  composition  of  which  some  other  person 
is  the  author,  and  this  without  any  formal  assignment. 

There  was  copyright  in  a  cyclopaedia  before  the  Act 
{Mawman  v.  Tegg^  2  Russ.  385),  and  the  same  remark  ap- 
plies to  periodicals  generally  (see  Uogg  v.  Kirby,  8  Ves. 
215),  the  section,  therefore,  merely  defines  the  relative 
rights  of  authors  and  publishers,  and  the  various  conditions 
contained  therein  are  conditions  precedent  to  a  right  of 
action  in  the  event  of  any  infringement  taking  place.  It 
has  been  held  under  the  section  that  the  right  which  the 
proprietor  obtains  under  it,  is  merely  a  qualified  right  of 
publication  in  the  particular  work  for  which  the  article  was^ 
written,  and  that  he  cannot  use  it  in  any  other  manner 
unless  it  was  written  on  the  terms  that  the  copyright 
therein  should  belong  to  the  proprietor  for  all  purposes 
{Bishop  of  Hereford  v.  Griffin,  16  Sim.  190 ;  Smith  v. 
Johnson,  4  GifiF.  632 ;  Strahan  v.  Graham,  16  L.  T.  (N.  S.) 
Projrridor  87,  15  W.  R.  487).  It  has  further  been  held  that  the 
actually     proprietor  must  actually  pay  for  the  composition  before  it 

pay  for 
article. 
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will  vest  in  him  (WaUer  v.  Hcywe,  50  L.  J.  (N.  S.)  Ch.  621, 
44  L.  T.  Rep.  (N.  S.)  727),  and  this  proposition  is  divisible 
into  two  considerations;  first,  the  propi'ietor,  or  other 
person  named  in  the  section,  must  pay,  for  where  the 
publisher  of  a  magazine  employed  and  paid  an  editor  who 
employed  and  paid  persons  for  writing  essays,  it  was 
doubted  whether  the  copyright  in  such  essays  would  vest 
in  the  publishers  {Brown  v.  Cooker  11  Jur.  79,  j)er 
Shadwell,  V.-C).  The  second  consideration  is  that  the 
proprietor  or  other  person  must  actually  pay,  and  that  a 
mere  constructive  payment,  or  contract  or  agreement  to 
pay  will  not  suffice  {Richardson  v.  GilbeH,  1  Sim.  (N.  S.) 
336,  and  see  Brown  v.  Cooke,  supra ;  Walter  v.  Hoive, 
supra).  It  is  not  at  all  necessary  that  the  proprietor  of  a 
periodical  should  enter  into  an  express  contract  for  the 
license  to  use  the  articles  composed  for  him,  so  long  as  he 
himself  actually  pays  the  author  for  such  articles  as 
previously  mentioned.  The  presumption  arises  that  such 
license  was  intended  to  be  conferred.  And  so  also  there  is 
nothing  to  prevent  the  proprietor  of  a  periodical  from 
stipulating  for  the  copyright  for  all  purposes,  and  the 
copyright  will  then  vest  in  him  accordingly ;  in  this  case 
also  the  agreement  may  be  merely  implied  (see  Sweet  v. 
Benning,  16  C.  B.  459). 

The  proprietor  of  the  copyright  in  any  encyclopoedia,  First 

.J.I  1  -T  1         11*11  number  of 

review,  magazine,  periodical  work,  or  other  work  published  periodical 
in  a  series  of  books  or  parts  is  entitled  to  all  the  benefits  ?^'^  ^^ 

*  be  regis* 

of  the  Act  on  registering  the  first  number  of  such  periodical  ^*^- 
(see  5  &  6  Vict.  c.  45,  s.  19),  and  it  is  never  necessary  to 
register  separately  any  serial  that  may  subsequently  be 
commenced  in  the  periodical  {Henderson  v.  Maxwell,  4  Ch. 
D.  163).   Assuming  that  the  proprietor  has  himself  paid  for  WJidlur 
the  article  to  be  published  in  a  particular  periodical,  and  ve^ed  in 
that  the  first  number   of  the  periodical  has   been   duly  ^^^^* 
registered  pursuant  to  section  19  of  the  Act,  the  question  ^^cti*^ 

to  use 
aHiele, 
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arises  in  whom  is  the  copyright  in  such  article  vested  during 
the  period  of  twenty-eight  years.  In  Siveet  v.  Benning,  16 
C.  B,  484,  it  was  stated  that  the  mere  fact  of  a  proprietor 
of  a  periodical  employing  another  to  write  an  article  or 
series  of  articles  for  publication  in  such  periodical,  raised  a 
presumption  that  the  copyright  was  vested  in  the  pro- 
prietor, unless  there  was  something  in  the  surrounding 
circumstances  to  negative  such  a  supposition,  and  the 
case  was  decided  upon  this  view  of  the  law.  In  the  Bishop 
of  Herefoi'd  v.  Grijffin,  16  Sim.  197,  another  view  alto- 
gether was  taken,  for  here  the  Vice-Chancellor  observed 
that  according  to  the  law,  the  copyright  was  in  the  author, 
except  so  far  as  he  had  parted  with  it. 

The  case  of  the  Bishop  of  Hei'eford  was  subsequently 
cited  with  approval  by  Stuart,  V.-C.  {Smith  v.  Johnson, 
4  GifiF.  632),  and  the  law  as  it  at  present  stands,  may  be 
taken  to  be  that  the  meaning  of  the  proviso  contained  in 
the  18th  sect,  of  5  i&  6  Vict.,  c.  45,  taken  with  the  whole 
clause,  is  not  to  vest  any  copyright  in  the  proprietors  or 
publishers  of  a  periodical  work,  but  simply  to  give  them  a 
license  to  use  the  matter  for  a  particular  purpose.  Con- 
sequently during  the  term  of  twenty-eight  years  specified 
in  the  Act,  assuming  the  absence  of  any  contrary  agree- 
ment, the  proprietor  has  simply  a  license  to  use  the  article 
or  essay  in  connection  with  the  particular  periodical  for 
which  he  contracted,  he  cannot  publish  in  a  sepai'ate  form  ; 
and  on  the  other  hand,  the  author  is  subjected  to  the  same 
restriction  until  after  the  expiration  of  the  limited  time. 
The  copyright  is  always  vested  in  the  author,  subject, 
as  to  a  term  of  twenty-eight  years,  to  a  license  sub- 
sisting in  a  third  person,  to  the  exclusive  use  of  the 
article  in  connection  with  a  particular  periodical,  and 
not  otherwise,  and  during  this  period  neither  author  nor 
publisher  can,  without  the  consent  of  the  other  of  them, 
republish  such  article  in  a  separate  form.    In  one  case  the 
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question  was  raised  whether  the  right  of  the  author  of  au 
article  in  a  periodical,  under  the  18th  section  of  the  Act, 
to  prevent  a  separate  publication,  did  not  in  itself  amount 
to  a  copyright  within  the  meaning  of  the  24th  section ; 
it  was,  however,  decided  by  Wood,  V.-C,  that  no  re- 
gistration was  necessary  {Mayhew  v.  Maxwell,  1  J.  & 
H.  312).  This  learned  judge,  however,  proceeded  upon 
the  assumption  that  the  copyright  had  vested  in  the  pro- 
prietor of  the  periodical,  whereas  if  the  decisions  in  the 
Bishop  of  Hereford's  Case,  16  Sim.  197,  and  Smith 
V.  Johnson,  4  Giff.  632,  are  to  be  followed,  the  conten- 
tion can  hardly  be  supported,  even  assuming  it  to  be 
made  out  that  the  plaintiff  (i.e.  the  author)  had  by  ex- 
press contract  reserved  the  right  of  separate  publi- 
cation. The  meaning  of  the  term  "separate"  was 
discussed  at  length  in  Smith  v.  Johnson,  4  Giff.  682, 
where  the  licensee  had  republished  in  a  weekly  supple- 
mentary number,  intended  to  be  sold  either  with  or 
without  the  current  number,  a  series  of  tales  written  by 
the  plaintiff. 

A  newspaper  is  a  "  periodical  work,"  and,  as  a  '*  book  *'  -^^w 
includes  "  a  sheet  of  letterpress  "  under  ss.  2  &  18  of  the 
Literary  Copyright  Act  (5  &  6  Vict.  c.  45),  such  newspaper 
must  consequently  be  registered  under  this  Act;  unless 
this  is  done  the  proprietor  of  the  newspaper  has  no  right 
to  sue  in  respect  of  the  piracy  of  any  article  appearing 
therein  (Walter  v.  Hoive,  50  L.  J.  (N.  S.)  Ch.  621 ;  44  L.  T. 
Rep.  (N.  S.)  727  ;  and  see  PlaU  v.  Walter,  17  L.  T.  (N.  S.) 
159,  per  Lord  Chelmsford,  ex  parte  Foss,  2  De  G.  &  J.  239, 
per  Turner,  L.J.).  The  case  to  the  contrary,  Cox  v.  LaTul 
<k  Water  Journal  Co.  9  L.  R.  Eq.  324, 39  L.  J.  Ch.  (N.  S.) 
152,  in  so  far  as  it  asserts  a  contrary  doctrine  cannot  be 
supported,  and  was  not  followed  by  the  Master  of  the  Rolls 
in  Walter  v.  Howe,  supra. 

In  America  the  question  whether  copyright  exists  in  a  d^^J|^ 
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subject  of  magazine  or  newspaper  as  a  whole,  or  in  any  of  the  articles 
and^newT  ^^  serials  published  from  time  to  time  therein,  is  deter- 
i^iijxrs,  mined  solely  npon  principles  applicable  to  other  produc- 
tions of  a  literary  nature,  no  express  statutory  provisions 
having  been  made  concerning  copyright  in  publications  of 
this  kind.  It  may  be  said,  therefore,  that  as  both  news- 
papers and  periodical  publications  frequently  contain 
matter  of  the  utmost  importance  in  the  literary  world, 
and  that  as  a  literary  production  to  be  the  subject  of 
copyright  need  not  be  a  book  in  the  common  acceptation 
of  the  term,  that  is  to  say,  a  volume  written  or  printed, 
made  up  of  several  sheets  and  bound  together,  but  that 
on  the  contrary,  a  book  may  be  printed  on  one  sheet,  as 
in  the  case  of  the  words  of  a  song  or  the  music  accom- 
panying it,  it  follows  that  newspapers  and  other  pe- 
riodicals are  "  books,"  and  as  such  entitled  to  the  pro- 
tection of  the  law.  It  is  exceedingly  doubtful  whether 
the  opinion  of  Mr.  Justice  Thompson  in  Clayton  v.  Stone, 
2  Paine,  392,  to  an  effect  contrary  to  that  detailed  above, 
would  be  followed  at  the  present  day  (see  Drone  on 
Copy  :  169).  In  practice  it  is  usual  in  the  case  of  periodicals 
to  obtain  a  copyright  in  each  issue,  as  would,  but  for  the 
saving  operation  of  the  19th  section  of  5  &  6  Vict,  c.  45, 
have  to  be  done  in  England  ;  and  if  the  author  of  any 
article  wishes  to  reserve  the  copyright  to  himself  he  must 
register  such  article, 
jv,  ITS-  The  whole  of  the  Acts  of  Parliament  referring  to  and 

Su7r      regulating  the  issue  of  newspapers  were  repealed  by  32 
law.  &  33  Vict.  c.  24,  in  the  schedule  to  which,  some  of  the 

provisions  of  the  previous  Acts  are  re-enacted.  It  is 
provided  by  39  Geo.  III.  c.  79,  s.  29  (re-enacted),  that 
every  person  who  shall  print  any  paper  for  hire,  reward, 
gain  or  profit,  shall  carefully  preserve  and  keep  one  copy 
(at  least)  on  which  he  shall  write  or  print  the  name  and 
place  of  abode  of  the  person  by  whom  he  was  employed 
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to  print  the  same.  The  penalty  for  neglecting  to  do  this 
or  to  produce  the  copy  within  the  space  of  six  calendar 
months  after  the  publication  on  being  required  to  do  so 
by  any  justice  of  the  peace,  is  6xed  at  £20.  By  51 
Geo.  III.  a  65,  s.  3,  the  name  and  residence  of  the  printers 
need  not  be  placed  upon  banknotes,  bills  of  exchange, 
&c.,  or  to  any  paper  printed  by  authority  of  any  public 
board  or  public  office.  The  penalty  of  £20,  mentioned 
above,  was  originally  not  discretionary,  but  by  51  Geo.  III. 
c.  65,  8.  1,  it  was  made  so  :  this  latter  Act  was,  however, 
repealed  by  82  &  88  Vict.  24,  and  the  question  of  penal- 
ties for  printing,  publishing,  or  dispersing  any  newspaper 
or  book  whatsoever,  is  now  regulated  by  2  &  8  Vict.  c.  12 
8.  2.  This  Act  imposes  a  penalty  upon  the  printer  of  any 
paper  or  book  whatsoever  which  shall  be  meant  to  be 
published  or  dispersed,  who  shall  not  print  upon  the  front 
of  such  paper,  or  upon  the  first  and  last  leaf,  as  the  case 
may  be,  his  name  and  usual  place  of  abode  or  business ; 
and  penalties  are  also  imposed  on  persons  publishing  or 
dispersing,  or  assisting  in  publishing  or  dispersing  copies 
which  shall  not  be  printed  as  aforesaid.  Actions  for 
penalties  are  to  be  commenced  in  the  name  of  the 
Attorney  or  Solicitor-General  in  England,  or  the  Queen's 
Advocate  in  Scotland  (sec.  4). 

It  was  decided  under  89  Geo.  III.  c.  79,  s.  27,  an  Act 
now  repealed  (82  &  83  Vict.  c.  24),  and  it  is  presumed 
that  the  law  will  be  the  same  under  the  corresponding 
Act  (2  &  3  Vict.  c.  12),  that  the  omission  to  insert  the 
name  of  the  printer  on  a  given  pamphlet,  not  coming 
within  the  exceptions  clause  of  the  Act,  is  fatal  to  the 
printer's  right  to  sue  for  labour  or  materials  used  in 
printing,  and  the  mere  fact  that  the  Act  specifies  a  cer- 
tain penalty  is  no  ground  of  argument  to  the  contrary 
{Bensley  v.  Bignold,  5  B.  &  Aid.  835). 

In  order  to  carry  out  the  spirit  and  meaning  of  the  Acts 
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regulating  the  practice  relating  to  the  discovery  of  the  name 
of  any  person  concerned  as  printer,  publisher,  or  proprietor 
of  any  newspaper,  it  is  provided  by  32  &  33  Vict  c.  24, 
repealing  in  part  6  &  7  Will.  IV.  a  76,  but  re-enacting  the 
19th  section  thereof,  that  if  any  person  shall  file  a  bill 
for  discovery  of  the  name  of  any  such  person  concerned 
as  aforesaid,  or  of  any  mattere  relative  to  the  printing  or 
publishing  of  any  newspaper,  in  order  the  more  effectually 
to  bring  or  carry  on  any  suit  or  action  for  damages  alleged 
to  have  been  sustained  by  reason  of  any  slanderous  or 
libellous  matter,  it  shall  not  be  lawful  for  the  defendant 
to  plead  or  demur  to  such  bill,  but  he  must  make  the 
required  discovery  :  there  is  a  proviso,  however,  that  such 
discovery  shall  not  be  made  use  of  as  evidence  or  other- 
wise, in  any  proceeding  against  the  defendant,  save  only 
in  that  proceeding  for  which  the  discovery  is  made. 
Under  this  section  a  person  may  on  complaining  of  a  libel 
in  a  newspaper  proceed  against  the  printer  and  publisher 
to  asci*rtain  the  names  of  the  proprietors  for  the  purpose  of 
bringing  his  action  against  the  proprietor  alone  (Diax>n  v. 
Enoih,  20  W.  R  359,  per  Wickens,  V-C.) 
Xncsjiajirr  The  Newspaper  Libel  and  Registration  Act  (44  &  45 
/injisfrn"  Vict.  c.  GO)  now  provides  for  the  establishment  of  a  regis- 
issf^*^*  tor  of  the  proprietors  of  newspapers  (sect  8),  and  it  is  the 
duty  of  the  printers  and  publishers  for  the  time  being  of 
every  newspaper  to  make  or  cause  to  be  made  to  the 
registry  office  in  the  month  of  July  in  every  year  a  return 
of  the  following  particulars,  according  to  the  form  in  the 
schedule,  that  is  to  say : — 

(a.)  The  title  of  the  newspaper. 

(6.)  The  names  of  all  the  proprietors  of  such  newspaper, 
together  with  their  i*espective  occupations,  places  of  busi- 
ness (if  any),  and  places  of  residence  (sect  9). 

Penalties  are  likewise  imposed  for  the  omission  to  make 
annual  returns  (sect.  10),  or  for  wilful  misi*epresentation 
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in  or  omission  from  such  return  (sect.  12).  Copies  of 
entries  in  and  extracts  from  the  register  are  to  be  evidence 
of  the  contents  of  the  said  register  (sect.  15).  By  the 
2nd  section,  fair  and  accurate  newspaper  reports  of 
certain  meetings  are  privileged,  and  no  prosecution  is  to 
be  commenced  against  any  proprietor,  publisher,  editor 
or  any  person  responsible  for  the  publication  of  a  news- 
paper for  any  libel  published  therein,  without  the  written 
fiat  of  the  Director  of  Public  Prosecutions  (sect.  3). 

It  had  been  previously  held,  that  upon  an  information 
for  maliciously  publishing  a  defamatory  libel  under  Lord 
Campbell's  Act  (6  &  7  Vict.  c.  96,  s.  5),  the  magistrate 
had  no  jurisdiction  to  receive  evidence  of  the  truth  of  the 
libel  (Reg,  v.  Carden,  5  Q.  B.  Div.  1 ;  41  L.  T.  Rep.  (N.  S.) 
504) ;  but  now  by  the  4th  section  (44  &  45  Vict.  c.  60)  a 
court  of  summary  jurisdiction  may  receive  evidence  as  to 
the  publication  of  a  libel  contained  in  a  newspaper,  being 
for  the  public  benefit,  and  as  to  the  matters  charged  in  the 
libel  being  true,  and  as  to  the  report  being  fair  and  accu- 
rate and  published  without  malice.  A  court  of  summary 
jurisdiction  may  also,  if  it  is  of  opinion  that,  though  the 
person  charged  is  shown  to  have  been  guilty,  the  libel  is 
of  a  trivial  character,  impose  a  fine,  subject,  however,  to 
the  defendant's  right  to  be  tried  by  a  jury,  should  he 
demand  one  (sect.  5).  It  must  also  be  noticed  that  books 
or  other  papers  printed  at  the  University  Press  of  Oxford, 
or  the  Pitt  Press  of  Cambridge,  are  to  be  marked  with  an 
announcement  to  that  effect  (2  &  8  Vict.  c.  12,  s.  3). 

The  mere  "  title  "  of  a  newspaper  is  no  more  a  subject  "  TUic'* 
of  copyright  than  the  title  of  any  other  book,  but  the  pro-^w/^r. 
prietors  have  an  inherent  right  to  prevent  any  other  per- 
sons from  adopting  it,  and  this  is  a  right  in  the  nature 
of  a  trade  mark  (see  Kelly  v.  Hatton,  3  Ch.  App.  703 ; 
Metzler  v.  Wood,  8  Ch.  D.  606 ;  Bdl  v.  Locke,  8  Paige 
(Amer.)  75). 

o  2 
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Engmv'  Engravings  are  protected  under  the  joint  operation  of 
'"^''  the  statutes  8  Geo.  II.  c.  13,  7  Geo.  III.  c.  38, 17  Geo.  III. 
c.  57,  and  renaedies  are  provided  for  tbe  infringement  of 
the  copyright  subsisting  in  such  engravings.  It  is  pro- 
8  Geo,  11.  vided  by  8  Geo.  II.  c.  13,  s.  1,  that  "  every  person  who  shall 
invent  and  design,  engrave,  etch,  or  work  in  mezzotinto, 
or  chiaro-oscuro,  or  from  his  own  works  and  invention 
shall  cause  to  be  designed  and  engraved,  etched,  or  worked 
in  mezzotinto  or  chiaro-oscuro,  anv  historical  or  other 
print  or  prints,  shall  have  the  sole  right  and  liberty  of 
printing  and  reprinting  the  same  for  the  term  of  fourteen 
years,  to  commence  from  the  day  of  the  first  publishing 
thereof,  which  shall  be  truly  engraved  with  the  name  of 
the  proprietor  on  each  plate,  and  printed  on  every  such 
print  or  prints."  By  the  same  section  certain  penalties 
are  imposed  upon  print-sellers  and  others  pirating  the 
same  by  engi*aving,  et<jhing,  or  working,  or  in  any  other 
manner  copying  and  selling,  or  causing  to  be  engraved, 
etched,  or  copied  &nd  sold,  in  the  whole  or  in  part,  by 
varying,  adding  to,  or  diminishing  from  the  main  design, 
or  who  shall  print,  reprint,  or  import  for  sale,  or  cause, 
&c.,  without  the  consent  of  the  proprietor  first  had  and 
obtained  in  writing,  signed  in  the  presence  of  two  or 
more  witnesses.  Persons  who  publish,  sell,  or  expose  to 
sale,  or  otherwise,  or  in  any  other  manner  dispose  of,  or 
cause  to  be  published,  sold,  or  exposed  to  sale  or  other- 
wise, or  in  any  other  manner  disposed  of,  any  pirated  print 
or  prints,  without  such  consent  first  had  and  obtained,  are 
only  liable  under  this  section  if  they  knew  the  same  to  be 
so  printed  or  reprinted  without  the  consent  of  the  pro- 
prietor or  proprietors. 

The   2nd  section  contains  a  saving  clause   in   favour 
of  those  persons  who  should  purchase  any  plate  for  printing 
from  the  original  proprietor,  and  the  3rd  section  contains 
,  ^^    certain  provisions  relating  to  the  limitation  of  actions. 
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This  Act  was  subsequently  found  to  be  defective,  for  it 
was  decided  that  it  applied  only  to  those  cases  in  which 
the  designer  had  himself  personally  worked  on  the  engrav- 
ing, and  not  to  those  in  which  he  had  employed  a  printer 
or  engraver  to  work  for  him  (Jeffo^s  v.  Baldwin,  Ambl. 
164).  This  illiberal  interpretation  is  on  a  par  with  the 
reasoning  of  the  then  Attorney-General  in  his  attempt  to 
show  that  the  Act  had  no  application  at  all  unless  the 
engraver  had  represented  something  purely  imaginative, 
and  not  to  be  found  in  anything  already  in  nature  (Blcick- 
well  V.  Harper,  2  Atk.  92). 

The  statute  7  Geo.  III.  c.  38,  was  passed  to  remedy  7  Or4},  in. 
the  defects  contained  in  the  previous  Act  of  George  II.»  amcadimj 
and  by  sect  1  it  is  enacted  that  "  all  and  every  person  ®  ^'^-  ^^' 
and  persons  who  shall  invent  or  design,  engrave,  etch,  or 
work  in  mezzotinto  or  chiaro-oscuro,  or  from  his  own 
work,  design,  or  invention,  shall  cause  or  procure  to  bo 
designed,  engraved,  etched,  or  worked  in  mezzotinto  or 
chiaro-oscuro,  any  historical  print  or  prints,  or  any  print  or 
prints  of  any  portrait,  conversation,  landscape  or  architec- 
ture, map,  chart  or  plan,  or  any  other  print  or  prints  what- 
soever, shall  have  and  are  hereby  declared  to  have  the 
benefit  and  protection  of  the  said  Act "  {i.e.,  the  Act  of 
Geo.  II.)  "  and  this  Act"  By  the  2nd  section,  "  All  and 
every  person  and  persons  who  shall  engrave,  etch,  or  work 
in  mezzotinto  or  chiaro-oscuro,  or  cause  to  be  engraved, 
etched,  or  worked,  any  print  taken  from  any  picture, 
drawing,  model,  or  sculpture,  either  ancient  or  modern, 
shall  have,  and  are  hereby  declared  to  have  the  benefit 
and  protection  of  the  said  Act  and  this  Act,  for  the  term 
hereinafter  mentioned,  in  like  manner  as  if  such  print 
had  been  graved  or  drawn  from  the  original  design  of  such 
giaver,  etcher,  or  draughtsman."  By  sect.  7, "  The  sole  right 
and  liberty  of  printing  and  reprinting  intended  to  be 
secured  and  protected  by  the  said  former  Act  and  this  Act 
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shall  be  extended,  continued,  and  be  vested  in  the  respective 
proprietors  for  the  space  of  twenty-eight  years,"  to  com- 

\10eoJIL  mence  from  the  day  of  the  first  publication.   Under  17  Geo. 

f .  67.         J  J  J  ^  ^^^  ^^  action  on  the  case  for  damages  is  given,  and  the 
Act  is  also  extended  to  Ireland  by  6  &  7  Will.  IV.  c.  95. 

The  joint  effect  of  these  statutes  is  to  sweep  away 
all  invidious  distinctions  of  the  nature  raised  in  Jef- 
ferys  v.  Baldwin,  Ambl.  164,  and  also  greatly  to  extend 
the  range  of  subjects  which  can  form  the  basis  of  a  legiti- 
mate engraving  (see  Blackwell  v.  Harper,  2  Atk,  92). 
Doubts  having  arisen  whether  the  provisions  of  the  said 
Acts  extended  to  lithographs  and  certain  other  impres- 
sions, it  was  provided  by  15  &  16  Vict,  c.  12,  s,  14,  that 
the  provisions  of  the  Engravings  Acts  should  be  extended 

LiUiO'        to  "  prints  taken  by  lithography  or  any  other  mechanical 

graphs  or  ,  ,.,  ..  .  .  e    i         - 

copifspro-  process   by  which   pnnts  or  impressions  of  drawings  or 
bi^^tnv       designs  are  capable   of   being  multiplied   indefinitely." 
mechani'    Consequently  the  copying  of  a  picture  or  engraving  by 
means  of  photogi-aphy  or  by  any  other  process,  mechanical 
or  otherwise,  whereby  copies  may  be  indefinitely  multi- 
plied, is  a  clear  infringement,  as  being  a  copy  within  the 
meaning  of  the  Copyright  of  Engravings  Acts  (Gambart  v. 
Ball,  14  C.  B.  (N.  S.)  306 ;  9  Jur.  (N.  S.)  1059  ;  82  L.  J. 
(N.  S.)  C.  P.  166 ;  affirmed  by  Giuves  v.  Aahfirrd,  L.  R. 
2  C.  P.  410  ;  36  L.  J.  C.  P.  (N.  S.)  139) ;  but  whether 
copies  made  by  hand,  with  pen  or  pencil,  and  not  capable 
of  being  reproduced   in  large  quantities  are  within  the 
Acts  is  a  question  of  argument  (Gambart  v.  Ball,  9  Jur. 
(N.  S.)  1059,  per  Willes,  J.). 
Cojnj  of         Where  a  copy  of  an  engraving  has  been  made  for  an 
Z^he^ua^  entirely  diflferent  purpose,  and  is  useful  only  for  such 
for  dif'      purpose,  there  is  no  infringement;  consequently  a  mosaical 
jwrjHm,     pattern  forming  or  intended  to  form  a  groundwork  for 
wool-work,  is  no  infringement  of  the  engraving  or  picture 
from  which  it  is  taken,  for  any  one  may  reproduce  a  print 


Ik 
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or  design,  if  he  does  so  in  connection  with  a  production  of 
an  entirely  different  class,  as  a  reproduction  upon  earthen- 
ware,  tapestry,  and  the  like  {Dichs  v.  Brooks,  L.  R.  15  Ch. 
D.  22,  per  James,  L.J.). 

By  virtue  of  the  provisions  of  7  Geo.  III.  c.  38,  a  person  Inrci^^n- 
who  employs  another  to  make  drawings  for  him  in  accord- ^^/^^/.^'^ 
ance  with  a  cei*tain  plan  of  which  he  is  the  inventor  has  if^^^'^^o  ^ 

*^  ^  iiuii/ claim 

such  a  right  of  copy  in  tlie  design  as  to  justify  him  in  copyright. 
proceeding  against  any  person  who  infringes  it  (Stannurd 
V.  Harrison,  19  W.  R  811);  the  mere  fact  of  a  person 
being  unable  to  di-aw  for  himself  is  a  matter  wholly  unim- 
portant if  he  has  caused  other  persons  to  draw  for  him 
from  plans  or  ideas  which  he  himself  has  supplied  {ibid, 
813,  see  per  Bacotf,  V.-C).  It  would  appear,  therefore,  that 
in  order  to  ensure  a  valid  copyright  in  any  drawing,  print, 
or  engraving  the  inventor  must  furaish  the  conception  to 
the  designer,  that  is  to  say,  he  must  give  him  something 
more  than  a  bare  idea  what  to  design. 

The  American  law  on  the  above  subject  has  been  decided  Amerkan 
in  accordance  with  the  words  of  an  Act  of  Congress  of  the 
29th  April,  1802,  now  repealed  (see  U.  S.  Rev.  Stat.  s.  4952, 
also  the  Act  of  June  18, 1874),  to  the  effect  that  "any 
person  being  a  citizen  of  the  United  States  or  a  resident 
within  the  same,  who  shall  invent  and  design,  engrave, 
etch,  or  work,  or  from  his  own  ivories  and  inventions 
shall  cause  to  be  designed  and  engraved,"  &c.  Now  the 
words  of  the  equivalent  English  statute  are,  "all  and 
every  person  and  persons  who  shall  invent  or  design, 
engrave,  etch,  or  work  in  mezzotinto  or  chiaro-oscuro, 
0?'  from,  his  own  work,  design,  or  invention  shall  cause 
or  procure  to  be  designed,  engraved,"  &c.  (7  Geo.  III. 
c.  38).  The  words  of  the  two  statutes  are  in  this  re- 
spect so  much  alike  that  there  can  be  no  doubt  that  the 
English  provision  served  as  a  model  for  the  American 
draughtsman,  and  it  is  thought  that  the  American  judicial 
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interpretation  of  the  clause  in  question,  may  appropriately 
be  applied  to  the  English  section  at  present  in  force  in  this 
country  (see  Binns  v.  Woodi^uff,  4  Washington's  Reports, 
48).  The  person  in  whom  the  right  is  vested  must  be  the 
author  of  the  invention,  although  the  form  and  comple- 
tion of  the  work  may  well  be  left  to  another. 
Proprie.  The  provisions  of  the  Act  relating  to  prints  "  which 
tTbe  ^"'^'*^  ^^^^^i  be  truly  engraved  with  the  name  of  the  proprietor 
affixed  to  on  each  plate,  and  printed  on  every  such  print  or  prints  " 
ings,  (8  Geo.  II.  c.  13,  s.  1),  must  in  all  respects  be  strictly 
complied  with  or  proceedings  to  restrain  infringement 
will  fail.  (But  see  Rowoiih  v.  Wilkes,  1  Camp.  97). 
DaUof  It  has  been  decided  after  some  difiference  of  opinion 
Uwi^aUo  that  the  date  of  publication  must  be  engraved  or  printed 
^**^^'^'***^*  in  addition  to  the  name  of  the  proprietor  {Newton  v. 
Covne  and  Another,  4  Bing.  234,  following  Sayer  v. 
Dicey,  3  Wils.  60 ;  Thonxpaon  v.  Synionds,  5  T.  R  41  ; 
McMurdo  v.  Smith,  7  T.  R.  518  ;  Bonner  v.  Field,  cited 
5  T.  R  44 ;  and  see  Tuck  v.  Canton,  51  L.  J.  Rep.  Q.  B. 
(N.  S.)  863) ;  and  any  decisions  to  the  contrary  cannot 
now  be  relied  on  (see  Blackwell  v.  Harper,  2  Atk.  92 ; 
Harrison  v.  Hogg,  2  Ves.  322).  This  date  must  be  the 
actual  and  true  date,  that  is  to  say,  the  date  when  the  im- 
pressions are  taken  off  the  plate,  and  any  mistake  in  this 
respect  is  fatal  {Bonner  v.  Field,  supi'a).  The  date 
is  of  importance  that  the  public  may  know  the  period  of  the 
monopoly,  the  name  of  the  proprietor,  in  order  that  those 
who  wish  to  copy  the  engraving  may  know  to  whom  to 
apply  for  consent  (Thompson  v.  Symxmds,  supra,  45  ;  see 
the  remarks  of  Lord  Kenyon) ;  but  it  must  be  remembered 
that  where  the  engravings  form  part  of  a  book  in  which  they 
are  bound  up,  neither  of  these  requisites  is  essential,  and 
the  registration  of  the  book  itself  under  5  &  6  Vict.  c.  45  is 
suflScient  to  secure  copyright  in  the  contents,  including 
the  engravings  {Bogue  v.  Houlston,  5  De  G.  &  Sm.  267). 
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c- 
name. 


With  respect  to  the  Tiame  of  the  proprietor  it  is  of  The 
course  essential  that  this  should  be  engraved  according  to  t<yr^i 
the  statute,  although  the  designation  "  proprietor  *'  need 
not  be  added  {Newton  v.  Cowie  and  Another,  4  Bing. 
234).  Nor  in  the  case  of  a  firm  need  the  name  of  every 
partner  appear,  but  the  general  description  of  such  firm  by 
its  trade  name  will  suffice  {Rock  v.  Lazarus,  L.  R  15  Eq. 
104).     And  it  is  further  to  be  observed  that  the  name  of  ^^*f^ 

'  must  be 

the  first  proprietor  must  be  continued  on  the  print,  and  name  of 

on  no  account  should  the  name  of  his  assignees  be  substi-  proprietor. 

tuted.     The  name  and  the  title  are  dependent  terms,  and 

if  a  person  had  de  facto  no  title  on  the  day  mentioned  on 

the  print,  it  would  seem  that  he  would  be  non-suited, 

and  that  whether  original  proprietor  or  assignee  {Bonner 

v.  Field,  cited  5  T.  R.  44). 

This  stringent  rule  applies,  however,  more  particularly 
with  respect  to  a  mistake  in  the  date,  for  although  the 
statute  17  Geo.  III.  c.  57  has  given  to  the  person  aggrieved 
or  injured  through  or  by  the  infringement  of  copyright,  an 
action  on  the  case  for  damages,  yet  it  has  been  decided 
that,  although  the  plaintiflF's  name  is  not  engraved  upon 
the  prints,  yet  if  there  has  been  a  piracy  the  plaintiflF  is 
entitled  to  judgment  by  virtue  of  the  Common  Law  (see 
Rowarth  V.  Wilkes,  1  Camp.  97  ;  also  Beckford  v.  Hood^ 
7  T.  R.  620). 

Maps,  charts,  and  plans  separately  published  are  within  -^«J>-'» 

chdvts 

the  provisions  of  the  Engravings  Acts,  and  should  there- onrfy^i>M. 
fore  be  printed  with  the  date  and  name  of  the  proprietor ; 
or  they  may,  in  some  cases  at  least,  be  viewed  in  the  light 
of  literary  productions,  and  as  such  should  be  registered 
under  5  &  6  Vict.  c.  45.  The  best  plan,  however,  is  to 
utilize  the  provisions  of  all  these  enactments  (see  Stan- 
nard  v.  Lee,  L.  R  6  Ch.  346 ;  Stannard  v.  Hamson,  24 
L.  T.  (N.  S.)  570). 
The  question  as  to  what  amounts  to  an  infringement  of  ''^^^^ 
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t^am  in-  a  print  or  an  engraTing  is  for  the  jury,  and  eadi  case  as  it 
fffam  m^  soiaes  is  dealt  with  on  ptinciplcs  applicable  to  itsdf.  An 
'^^^*^^'  infringement  of  a  print  for  instance,  like  that  of  a  literarjr 
production,  may  be  open  and  bare&ced,  as  when  the 
original  is  deliberately  reproduced,  but  by  tsr  the  greater 
number  of  cases  of  infringement  depend  upon  the  question 
of  colourable  imitation.  In  all  instances  there  must  be 
such  a  degree  of  evidence  as  will  tend  to  establish  the  fact 
that  the  defendant's  proiluction  is  a  transcript  of  the 
plaintiff  s,  either  completely,  or  with  such  variations  or 
additions  as  make  it  in  fact  a  colourable  imitation,  and 
liy  virtue  of  which  the  public  are  likely  to  be  deceived  (see 
Sayre  and  Others  v.  Moore,  1  East,  3G2,  per  Mansfield, 
CJ,),  and  thus  it  is  that  where  a  copy  is  made,  but  used 
for  an  entirely  different  purpose  to  the  original,  or  differs 
from  the  original  in  character,  no  action  will  lie  for  the 
infringement  thereof,  that  is  to  say,  if  the  plaintiff  had 
not  used  the  original  previously  in  the  way  the  copy  was 
then  being  used  (see  Martin  v.  Wright,  6  Sim.  297 ; 
Dicks  V.  Brooks,  15  Ch.  D.  22). 

The  provisions  of  the  Newspaper  Acts  relative  to  the 
printing  of  the  name  and  address  of  the  printer  are  not 
applicable  to  engi^avings  (see  32  &  33  Vict.  c.  24,  2nd 
Schedule,  re-enacting  sect.  31  of  39  Geo.  III.  c.  79). 
Amrrhan      By   the   Revised   Statutes,   s.   4952,  engravings,  cuts, 
""*  prints,  photographs,  and   the   negatives  thereof,  are  en- 

titled to  copyright ;  but  by  the  Act  of  June  18th,  1874,  the 
words  "engi'aving,*' "cut,'*  and  "print,"  are  restricted  to 
pictorial  illustrations,  or  works  connected  with  the  fine 
arts.  Consequently  an  engraving  without  art  value  will 
not  bo  protected  against  piracy  (Collender  v.  Griffith,  11 
Hlatchf.  212);  yet  in  one  case  playing  cards  were  pro- 
tected as  prints  {Richardson  v.  Miller,  12  U.  S.  Pat.  Off. 
Oaz.  3),  although  the  utility  of  such  articles  is  certainly 
not  referable  to  their  artistic  value.    Labels  have,  how- 


OF  COPYEIGHT.  91 

ever,  been  held  not  to  be  within  the  above  statutes, 
and  must  therefore  be  registered  at  the  Patent  Office 
(Act  of  June  18th,  1874  ;  Coffe^n  v.  Bricnton,  4  McLean, 
516). 

The  substantial  identity  test  of  piracy  is  applied  in 
America  on  principles  analogous  to  those  practised  in 
England,  and  in  this  respect  the  law  of  the  two  countries 
is  the  same^  so  much  so  in  fact  that  the  decisions  of  one 
country  are  frequently  quoted  in  the  other  (see  Turner 
V.  Robinson,  10  Jr.  Ch.  121,  510 ;  Gamhart  v.  Ball, 
14  C.  B.  (N.  S.)  306;  Graves  v.  Aahfonl,  L.  R  2  C.  P. 
410 ;  Blunt  v.  Patten,  2  Paine  (Amer.)  397  ;  Richardson 
V.  Miller,  3  L.  &  Eq.  Rep.  614). 

Cards  of  congratulation,  such  as  Christmas,  Easter,  and  Cliristmns 
birthday  cards  may  be  prints  within  the  Eugravings  Acts, 
or  they  may  be  designs  (46  &  47  Vict.  c.  57),  or  paintings, 
drawings,  or  photographs  (25  &  26  Vict.  c.  08),  according 
to  circumstances,  and  in  every  case  they  must  either  be 
properly  marked,  or  registered  under  the  appropriate  Act, 
or  they  will  not  be. entitled  to  protection. 

Previous  to  the  statute  25  &  26  Vict.  c.  68,  the  author  PauUing^ 
of  an  original  painting,  drawing,  or  photogiaph,  had  not  and piiit^ 
such   an  exclusive   right  of   property  in   his  production  ^"^'^'* 
as  to  enable  him  to  bring  an  action  to  restrain  the  in- 
fringement of  it.     Where  an  engraving  was  made  from 
an   original  picture,  the  engraver  was   protected   under 
the    Engravings  Acts,  and   no   one  might  reproduce  or 
colourably  imitate  such  engraving,  but  it  was  no  piracy 
for  another  artist  to  make  a  fresh  engraving  from  the 
original  picture  {De  Berenger  v.  WlceUe,  2  Stark.  548). 
The  same  remarks  applied  to  drawings  of  all  kinds,  and 
in  later  times  to  photographs  also. 

At  common  law  the  author  of  any  painting,  drawing,  or  Right  ot 
photograph,  or  his  assignee,  had  and  now  has,  a  right  to  2^,"."^'* 
prevent  any  person  from  copying  his  production ;  and  even 
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the  publication  of  a  mere  catalogue,  containing  a  description 
of  any  works  of  art  in  which  a  common  law  right  of  copy 
subsists,  is  an  infringement  of  such  right,  and  will  be 
restrained  {Prince  AlbeH  v.  Strange,  2  De  G.  &  Sm.  652 ; 
1  Mac.  &  G.  25).  After  publication,  however,  the  author 
bases  his  right  to  protection  solely  on  the  provisions  of 
the  statute  25  &  26  Vict.  c.  68. 
What  ia         First,  to  consider  what  amounts  to  such  a  publication 

a  puoiica'  . 

tion.  of  a  work  of  art  as  will  destroy  the  author's  common  law 

right  of  copy.  It  is  a  fundamental  rule  that  to  constitute 
publication  there  must  be  such  a  dissemination  of  the 
work  of  art  itself  among  the  public,  as  to  justify  the 
belief  that  it  took  place  with  the  intention  of  rendering 
such  work  common  property.  It  follows,  therefore, 
and  it  is  submitted,  that  if  an  artist  permits  a  wood 
engraving  of  a  painting  to  be  made  and  published  in  a 
periodical,  this  is  not  a  publication  of  the  painting  (see 
Turnei'  v.  Robinson,  10  Ir.  Ch.  (N.  S.)  133)  ;  and  so, 
where  a  plaster  cast  taken  from  a  bust  is  published,  this 
is  no  publication  of  the  bust  itself  The  sale  of  a  work  of 
art  cannot  be  said  to  amount  to  a  publication,  nor  can  the 
exhibition  of  a  similar  work  at  a  public  exhibition,  where 
there  are  bye-laws  against  copying,  or  where  it  is  tacitly 
understood  that  no  copying  shall  take  place ;  for  in  this 
instance  the  public  are  pi^inid  facie  admitted  to  view  the 
picture  on  the  implied  understanding  that  no  improper 
advantage  will  be  taken  of  the  privilege.  For  similar 
reasons  the  exhibition  of  a  picture,  with  the  object  of 
obtaining  subscriptions  for  engravings  to  be  made  from  it, 
does  not  amount  to  a  publication,  if  it  be  intimated,  either 
expressly  or  impliedly,  that  no  copying  will  be  permitted. 
To  constitute  publication,  therefore,  it  must  appear  that 
the  object  with  which  the  exhibition  or  dissemination 
takes  place,  amounts  to,  or  includes  a  deliberate  intention 
to  endow  the  public  at  large  with  the  perpetual  right  to 
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reproduce  the  work  of  aii  in  question  (see  the  judg- 
ment of  the  Court,  Tm^ner  v.  Robinson,  10  Ir.  Ch. 
132). 

By  25  &  26  Vict.  c.  68,  s.  1,  it  is  provided  that  the  i^tgrA^  o/ 
"  author,"  being  a  British  subject  or  resident  within  the  ^nllngs, 
dominions  of  the  Crown,  of  every  original  painting,  drawing,  ^JJJ^JJ^^. 
and  photograph,  whether  made  in  the  British  dominions  graphs  by 
or  elsewhere,  and  his  assigns,  shall  have  the  sole  and  exclu- 
sive right  of  copying,  engraving,  reproducing,  and  multi- 
plying such  painting  or  drawing,  and  the  design  thereof, 
or  such   photograph,  and  the  negative  thereof,  for  the 
term  of  his  natural  life  and  seven  years  after  his  death  ; 
provided  that  on  sale  or  disposition  of  the  original,  or 
where  the  same  has  been  made  or  executed  for  any  other 
person  for  a  valuable  consideration,  the  person  so  selling 
or  disposing  of  or  making  or  executing  the  same,  shall 
not  retain  the  copyright  thereof,  unless  it  is  expressly 
reserved  to  him  by  agreement  in  writing  signed  by  the 
vendee  or  assignee  or  the  person  for  whom  the  picture, 
&c.j  was  made,  at  or  before  the  time  of  such  sale  or  dispo- 
sition, but  the  copyright  shall  belong  to  the  vendee  or 
assignee  or  to  the  person  on  whose  behalf  the  same  shall 
have  been  made  or  executed.     It  is,  however,  by  the  same 
section  further  provided,  that  the  vendee  or  assignee  shall 
not  be  entitled  to  the  copyright,  unless  at  or  before  the 
time  of  such  sale  or  disposition,  an  agreement  in  writing 
signed  by  the  person  so  selling  or  disposing  of  the  same,  or 
by  his  agent  duly  authorised,  shall  have  been  made  to  that 
effect. 

Nothing,  however,  is  to  prejudice  the  right  of  any  person 
to  copy  or  use  any  work  in  which  there  shall  be  no  copy- 
right, or  to  represent  any  scene  or  object,  notwithstanding 
that  there  may  be  copyright  in  some  representation  of 
such  scene  or  object  (sect.  2). 

By  the   4th    section  a  register  of  proprietors    is   to 
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be  kept  at  Stationers'  Hall,  and  provisions  are  made  for 
the  inspection  of  the  register  and  the  delivery  of  certified 
copies  thereof,  production  in  evidence  of  such  copies, 
application  to  the  Courts  by  parties  aggrieved,  the 
expunging  and  varying  of  cntri(?8,  and  other  similar  pro- 
visions, as  in  the  case  of  books  registered  under  5  &  6 
Vict.  c.  45,  s.  5.  All  the  provisions  of  the  International 
Copyright  Act  (7  &  8  Vict.  c.  12)  ai-e  extended  to  paintings, 
drawings  and  photographs  (sect  12).  Under  this  statute 
(25  &  26  Vict.  c.  68),  it  has  been  judicially  determined 
that  a  photograph  of  an  engraving  of  a  painting,  is  within 
the  Act,  and  that  in  the  case  of  an  assignment  of  the 
copyright  in  a  picture,  it  is  sufficient  to  register  the 
assignment  (sect.  4),  and  that  it  is  under  these  circumstances 
immaterial  that  the  original  copyright  of  the  author  has 
not  been  registered  {Graves'  Case,  L.  R  4  Q.  B.  715; 
BeaVa  Ccise,  L.  R.  3  Q.  B.  387). 

Where  an  assignee  neglects  to  register  his  assignment 
under  the  Act,  he  cannot  of  course  sue  in  respect  of 
any  infringement,  but  a  licensee  to  reproduce,  is  in  a 
different  position  from  the  assignee  of  the  whole  copy- 
right, for  a  mere  license  need  not  be  registered  (Tuck  v. 
Canton,  51  L.  J.  (N.  S.)  Q.  B.  363). 

It  is  of  course  clearly  unlawful  to  copy  a  photograph, 
or  a  negative  thereof  entitled  to  protection  imder  the 
Act.  but  this  will  not  prevent  any  person  from  copying  the 
object  from  which  the  photograph  was  taken,  assuming 
of  course  that  it  be  common  property  {Graves*  Case, 
supra,  per  Blackburn,  J.,  723)  for  an  "original  photo- 
gi-aph  "  within  the  meaning  of  the  Act  can  mean  nothing 
else  than  a  direct  reproduction  of  a  particular  object  by 
means  of  photography ;  any  one  can  reproduce  the  same 
object,  but  he  cannot  copy  the  photograph  without  per- 
mission, for  the  copy  would  not  then  be  original  {ibid,), 
the^*au'        ^^  ^^  ^®^y  recently  been  decided  that  where  a  firm  of 
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photographers  registered  themselves  under  25  &  26  Vict.  ^^"^-^^ 
c.  68,  ss.  1  and  4,  as  the  authors  of  a  photograpl),  the  graph. 
negative  of  which,  as  it  turned  out,  had  been  taken  by  an  j^^\  ^' 
employ^,  they  were  properly  speaking  proprietors,  but 
certainly  not  "  authors,"  and  consequently  that  they  were 
precluded  from  bringing  an  action  {Nottage  v.  Jackson, 
52  L.  J.  Q.  B.  (N.  S.)  760,  on  appeal,  ibid,  766).  The  term 
"author"  involves  originating,  making,  producing,  as  the 
inventor  or  master  mind,  the  thing  which  is  to  be  pro- 
tected, whether  it  be  a  drawing,  or  a  painting,  or  a 
photograph  {ibid,  per  Cotton,  L.  J.,  768).  This  decision, 
which  would  seem  at  first  sight  to  operate  with  peculiar 
harshness,  turns  entirely  on  the  meaning  of  the  word 
"  author,'*  the  person  on  whose  life  the  duration  of  the 
copyright  depends,  and  the  most  likely  person  to  be  the 
"author"  of  a  photograph  would  appear  to  be  he  who 
effectively  is  as  near  as  he  can  be  the  cause  of  the  picture 
which  is  produced — that  is,  the  person  who  has  superin- 
tended the  arrangement,  who  has  actually  formed  the  pic- 
ture by  putting  the  objects  into  position  and  arranging  the 
place  in  which  such  objects  are  to  be  {ibid,  767).  From  this 
view  of  the  meaning  of  the  word,  the  decision  is  founded 
upon  a  substantial  basis,  although  it  may  well  be  doubted 
whether  the  general  principles  involved  do  not  stand 
greatly  in  need  of  revision.  The  "  author  "  of  a  picture 
is  doubtless  the  person  who  paints  it,  and  none  other,  but 
between  an  original  picture  and  a  photograph  there  is  a 
wide  difference;  the  one  is  the  result  of  personal  skill 
solely,  the  other  of  personal  skill — though  of  a  much  in- 
ferior order-7-combined  with  a  mechanical  process  in 
which  many  persons  may  take  part.  The  word  "  author  " 
would  therefore  appear  to  be  inappropriate  when  used 
in  connection  with  photography. 

In  those  cases  in  which  an  artist  wishes  to  reserve  to  RigM  to 
himself  a   right   of  reproductiou,  he   must  take  care  U>  paiiuiiig 
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^7^Tu  i   do  so  by  agreement  in  writing,  signed  at  or  before  t^^ 
/or,  time  of  the  sale  or  disposition  of  the  painting,  by  t.\^ 

vendee  or  assignee.  On  the  other  hand,  if  the  venci^^ 
or  assignee  should  stipulate  for  the  right  of  reproducti^^j, 
he  must  obtain  an  agreement  in  writing  to  that  eflfet?4 
signed  by  the  vendor  or  by  his  agent  duly  authorised  (25 
&  26  Vict.  c.  68,  s.  1).  If  neither  of  these  courses  is 
adopted  the  right  of  copy  will  become  2^^11101  jurisy  and 
the  market  value  of  the  original  picture  as  a  matter  of 
course  depreciated. 

It  has  not  yet  been  expressly  decided  in  whom  the 
copyright  of  a  picture  painted  on  commission  will  vest 
in  those  cases  where  no  agreement  is  entered  into  between 
the  artist  and  his  customer,  but  it  is  submitted  that  the 
copyright  will  be  included  in  the  commission  and  pass  to 
the  latter.  In  the  case  of  an  ordinary  photograph,  which 
is  nearly  always  taken  on  commission,  the  copyright  would 
seem  to  belong  to  the  customer,  and  if  the  photographer 
has  any  interest  in  it  at  all,  it  is  merely  in  the  materials 
forming  the  negative. 

The  6th  section  of  the  25  &  26  Vict.  c.  C8,  imposes  a 
penalty  on  the  author  of  any  painting,  drawing,  or  photo- 
graph in  which  there  shall  be  subsisting  copyright,  and 
who  after  having  sold  or  disposed  of  such  copyright  shall, 
without  the  consent  of  the  proprietor,  repeat,  copy,  colour- 
ably  imitate,  or  otherwise  multiply  for  sale,  hire,  exhibition, 
or  distribution,  any  such  work  or  the  design  thereof 
AHisis'  The  point  arises  under  this  section,  whether  an  artist 

who  has  disposed  of  the  copyright  in  a  certain  picture  has 
the  right  to  copy  for  sale,  hire,  &c.,  any  of  the  studies 
composed  by  him  as  the  groimdwork  for  his  picture.  The 
Copyi'ight  Commissioners  in  their  report  (pars.  118-124) 
doubt  whether  the  artist  would  have  any  such  right  It 
is  submitted,  however,  that  the  solution  of  the  question 
entirely   depends    upon    principles   analogous    to    those 
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d^Med   ^^  ^  ^y  agreement  in  writing,  signed  at  or  before  the 
/or,  time  of  the  sale  or  disposition  of  the  painting,  by  the 

vendee  or  assignee.  On  the  other  hand,  if  the  vendee 
or  assignee  should  stipulate  for  the  right  of  reproduction, 
he  must  obtain  an  agreement  in  writing  to  that  eflfect, 
signed  by  the  vendor  or  by  his  agent  dvXy  authoi^ised  (25 
&  2G  Vict.  c.  68,  s.  1).  If  neither  of  these  courses  is 
adopted  the  right  of  copy  will  become  j^iiblwi  jmnSj  and 
the  market  value  of  the  original  picture  as  a  matter  of 
course  depreciated. 

It  has  not  yet  been  expressly  decided  in  whom  the 
copyright  of  a  picture  painted  on  commission  will  vest 
in  those  cases  where  no  agreement  is  entered  into  between 
the  artist  and  his  customer,  but  it  is  submitted  that  the 
copyright  will  be  included  in  the  commission  and  pass  to 
the  latter.  In  the  case  of  an  ordinary  photograph,  which 
is  nearly  always  taken  on  commission,  the  copyright  would 
seem  to  belong  to  the  customer,  and  if  the  photographer 
has  any  interest  in  it  at  all,  it  is  merely  in  the  materials 
forming  the  negative. 

The  6th  section  of  the  25  &  26  Vict.  c.  68,  imposes  a 
penalty  on  the  author  of  any  painting,  drawing,  or  photo- 
graph in  which  there  shall  be  subsisting  copyright,  and 
who  after  having  sold  or  disposed  of  such  copyright  shall, 
without  the  consent  of  the  proprietor,  repeat,  copy,  colour- 
ably  imitate,  or  otherwise  multiply  for  sale,  hire,  exhibition, 
or  distribution,  any  such  work  or  the  design  thereof 
ArtM  The  point  arises  under  this  section,  whether  an  artist 

who  has  disposed  of  the  copyright  in  a  certain  picture  has 
the  right  to  copy  for  sale,  hire,  &c.,  any  of  the  studies 
composed  by  him  as  the  groundwork  for  his  picture.  The 
Copyright  Commissioners  in  their  report  (pars.  118-124) 
doubt  whether  the  artist  would  have  any  such  right.  It 
is  submitted,  however,  that  the  solution  of  the  question 
entirely   depends    upon    principles   analogous    to    those 
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goveming  the  ordinaiy  examples  of  colourable  imitation. 
In  some  instances  the  study  might  bear  not  the  sUghtest 
resemblance  to  the  picture,  in  others  not  such  a 
resemblance  as  to  destroy  or  impair  the  value  of  the 
latter  as  an  object  of  unique  interest,  while  in  others  it 
might  be  either  practically  identical,  or  the  embodiment 
of  all  its  salient  and  interesting  features.  The  relief  to 
be  afforded  would  therefore  entirely  depend  upon  the 
nature  of  the  case  and  the  degree  of  identity  subsisting 
between  the  study  and  the  picture. 

Under  and  by  virtue  of  54  Geo.  III.  c.  56,  the  sole  Sculpture. 
right  and  property  in  all  new  and  original  sculpture, 
models,  copies  and  casts  is  vested  in  the  proprietors  for 
the  term  of  fourteen  years  from  first  putting  forth  or  pub- 
lishing the  same,  provided  in  all  and  in  every  case  the 
proprietor  do  cause  his  name  with  the  date  to  be  put  on 
all  and  every  such  new  and  original  sculpture,  model, 
copy,  or  cast  before  the  same  shall  be  put  forth  or  pub- 
lished. Under  section  6  it  is  provided  that  the  sole  right 
of  making  and  disposing  of  such  new  and  original  sculp- 
ture, or  model,  or  copy,  or  cast,  shall  return  to  the  person 
who  originally  made  the  same,  if  he  shall  then  be  living 
for  the  further  term  of  fourteen  years  (sect.  G.)  The  Act 
contains  no  provision  for  the  registration  of  any  sculpture, 
&c.,  and  all  the  proprietor  has,  therefore,  to  do,  is  to  cause 
his  name  with  the  date  to  be  put  on  every  original 
work.  He  might  at  one  time,  however,  if  he  had  thought 
fit,  have  registered  under  the  Act  to  Extend  and  Amend 
the  Acts  relating  to  the  Copyright  of  Designs  (13  &  li 
Vict.  c.  104,  s.  6),  under  which  Act  certain  penalties  were 
imposed  on  unauthorised  persons  making  or  selling  copies 
of  registered  sculptures,  &c.  This  statute  is  repealed  (4() 
&  47  Vict.  c.  57),  and  the  Act  of  Geo.  III.  is  the  only  one 
now  regulating  the  subject  of  copyright  in  sculpture, 
models,  copies  and  cfwsts.     There  was  also  at  one  time 

ii 
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another  Act  regulating  the  copyright  in  sculpture^  but  its 
provisions  were  so  utterly  inadequate  for  the  protection  of 
artists,  that  it  was  first  amended  and  subsequently  alto- 
gether repealed  (38  Geo.  III.  c.  71,  amended  by  54  Geo. 
III.  c.  56,  and  repealed  by  24  &  25  Vict.  c.  101,  see 
Gakagan  v.  Cooper ,  3  Camp.  111).  * 

What  is         j^  ^yjii  be  observed  that  under  the  subsisting  Act  the 
tivnt         artist  has  copyright  in  his  work  for  the  term  of  fourteen 
years,  from   first  putting  forth  or  publishing  the   same. 
We  have  seen  that  where  a  plaster  cast  is  taken  from  a 
bust  and  published,  that  this  is  no  publication  of  the  bust 
itself  (ante,  p.  92),  it  may  give  a  right  to  copy  the  cast 
but  not  the  detailed  working  of  the  bust  (see  per  Smith, 
M.  R.,  Turner  v.  Rohinaon,  10  Ir.  Ch.  (N.  S.)  134)  ;  and 
in  the  same  case  on  appeal  the  Bight  Hon.  Maziere  Brady, 
Lord  Chancellor  of  Ireland,  is    reported    to    have    said, 
"  Many  large  works  in  this  branch  of  art  (sculpture)  which 
decorate  public  squares  and  other  places  are  of  course  so 
published,  but  there  are  others  not  designed  for  such  pur- 
poses, which  could  never  be  published  in  any  other  way 
than   in   exhibitions,  therefore   I   apprehend    that   these 
works  of  sculpture  must  be  considered  as  '  published  '  by 
exhibition   at   such   places  as  the   Royal  Academy  and 
Manchester,  so  as  to  entitle  them  to  the  protection  of  the 
statutes  from  the  date  of  such  publication  "  {ibid,  516) ; 
and  the  Lord  Chancellor  goes  on  to  say  that  publication 
by  exhibition  may  be  restricted  by  the  rules  of  the  place, 
as  for  instance  by  a  prohibition  against  copying  and  the 
like,  thus  agreeing  with  the  judgment  of  the  Master  of 
the  Rolls  to  the  same  effect  with  respect  to  pictures,  in 
the  Court  below  (ibid  130).     There  can  be  but  little  if 
any  doubt  that  sculpture,  and  other  works  of  art  multiplied 
by  casts  or  copies,  thereby  become  published,  that  is  to 
say,  if  such  casts  or  copies  are  for  sale  or  public  use,  for  the 
word  "  published  "  signifies  made  public  by  those  means 
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which  are  appropriate  to  the  particular  article  or  thing.  A 
book  is  published  by  being  printed ;  a  dramatic  piece  or 
musical  composition  by  being  publicly  represente<l  ;•  a 
print  or  article  of  sculpture  is  published  by  being  made 
the  subject  of  copy  in  casts  or  prints,  and  it  is  probable 
that  with  regard  to  sculpture  and  other  works  of  art  being 
multiplied  by  casts  or  other  copies,  it  would  depend  in 
each  case  upon  that  which  applies  to  the  particular 
thing,  if  it  be  for  sale  or  public  use  {Boucicault  v. 
Chattertan,  35  L.  T.  (N.  S )  746  ;  5  Ch.  D.  275 ;  see  per 
James,  L.  J.). 

There  is  here,  consequently,  a  clearly  defined  difference 
of  opinion  as  to  what  amounts  to  "  publication  "  of  a  piece 
of  sculpture.  The  publication  of  a  copy  or  cast  either  is 
or  is  not  a  publication  of  the  original  also ;  it  is  clear 
that  it  is  a  publication  of  the  copy  or  cast  itself.  As 
copyright  may  subsist  in  the  original  and  in  a  copy  thereof 
as  two  distinct  subjects,  at  one  and  the  same  time,  it  is 
quite  possible  that  serious  differences  might  at  any 
moment  arise,  for  it  is  obvious  that  copyright  may  com- 
mence in  the  original  at  one  time,  and  hi  the  cast  or  copy 
at  another.  In  case  of  a  piracy  being  committed,  the 
defendant  woiUd  therefore  plead  that  he  had  copied  the 
original  or  the  cast,  according  to  circumstances,  taking 
care  to  select  the  one  in  respect  of  which  the  copyright 
had  expired.  This  procedure  is  rendered  possible  by 
the  words  of  the  Act,  providing  a  right  of  copy  in  an 
original  sculpture,  and  another  and  totally  distinct  right 
of  copy  in  a  cast  of  such  original  sculpture.  Furthermore, 
the  right  of  copy  is  to  date  from  the  time  when  the  work 
is  "  first  put  forth  or  published,"  an  ambiguous  phrase,  to 
explain  which  no  attempt  whatever  is  made. 

With  respect  to  publication  by  means  of  exhibition,  it  is 

certain,  that  where  the  public   are   admitted  under  an 

express  or  implied  understanding  that  they  shall  not  make 

II  2 
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copies  of  any  of  the  works  of  aiii,  for  them  to  do  so  would 
be  a  violation  of  trust  or  confidence,  which  the  courts 
would  restrain ;  it  might,  therefore,  be  urged  that  the 
common-law  right  of  property  subsisting  in  the  author  of 
every  intellectual  production  whatsoever,  before  and  until 
publication,  can  never  be  taken  from  him  against  his  will, 
to  be  notified  either  in  express  words  or  from  the  nature 
of  the  case.  To  say  that  jyrimd  facie  the  author  of 
such  a  production  intends  to  dedicate  it  to  the  public  on 
every  occasion  in  which  he  is  good  enough  to  exhibit  it 
for  the  benefit  of  the  public,  unless,  indeed,  there  be  some 
special  provision  against  copying  so  as  to  negative  the 
supposition,  would  certainly  seem  to  place  the  property  of 
many  exhibitors  upon  a  very  precarious  footing,  and  to 
be  altogether  contrary  to  justice  and  right.  It  would  be 
equally  just  and  proper  to  hold,  that  a  stranger  may  legally 
make  use  of  a  picture  while  it  is  in  traTisitu  between 
the  owner's  house  and  the  exhibition  room  ;  the  Irish 
Lord  Chancellor  referred  to  this  point  only  to  avoid  it, 
he  put  it  in  such  terms  as  to  imply  that  a  doubt  might 
reasonably  be  supposed  to  exist  on  the  subject  (Tui*^ier  v, 
Robinson,  10  Ir.  Ch.  517). 

From  this  and  other  instances  it  would  appear 
that  common-law  rights  of  copy  are  not  at  the  present 
time  regarded  with  favour,  although  it  may  reasonably  be 
doubted  whether  the  various  statutes  relating  to  copy- 
right in  intellectual  productions  are  any  improvement  at 
all,  or  have  in  any  way  tended  to  promote  the  interest  of 
either  authors  or  the  public  at  large. 

It  may  be  convenient  here  to  remark  that  the  various 
decisions  affecting  engravings,  with  respect  to  the  annexa- 
tion of  the  date  and  proprietor's  name,  apply  equally 
to  sculpture  protected  under  the  provisions  of  54 
Geo.  III.  c.  56,  and  consequently  if  a  sculptor  wishes 
to  acquire  copyright  under  that  Act,  in  the  model  as  well 
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as  in  the   original  sculpture,  he  must  affix  his   name, 
together  with  the  date,  to  the  model  also. 

Before  publication  a  sculptor  has  such  a  common-law  right  Commm- 
of  property  in  his  work  as  will  enable  him  to  restrain  any  in  sculp- 
one  seeking  to  copy  the  production  by  means  of  drawings  (j^^/tVo-^^ 
or  photographs,  but  after  publication  it  is  submitted  that  ^*^- 
this  right  of  protection  is  lost,  for  the  penalties  imposed 
by  54  Geo.  III.  c.  56,  s.  3,  apply  only  to  pirated  copies  or 
casts,  and  not  to  engi'avings  or  copies  produced  otherwise 
than  by  modelling  or  fashioning. 

New  and  original  designs  for  sculpture  are  expressly 
excepted  from  the  operation  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883  (46  &,  47  Vict.  c.  57,  see  s.  CO). 

By  the  law  of  the  United  States  copyright  is  secured  in  American 
photographs,  or  the  negatives  thereof,  paintings,  drawings,  uitimj  to 
chromes,   statues,   statuary,   and   of  models    or    designs  ^'JJ^'^JJI^** 
intended  to  be  perfected  as  works  of  the  fine  arts  (Rev.  scuijfturc. 
Stat.   4952),   and   such  copyright  may  vest  in  a  "pro- 
prietor "  as  well  as  in  an  author,  inventor,  or  a  designer,  for 
a  citizen  or  resident  of  the  United  States  may  acquire 
copyright  in  certain  descriptions  of  works  which  he  has 
bought  from  a  foreign  author.     It  is  true  that  nothing 
in  the  chapter  is  to  be  construed  to  prohibit  the  printing, 
publishing,  importation,  or  sale  of  any  book,  map,  chart, 
dramatic  or  musical  composition,  print,  cut,  engraving,  or 
photography  written,  composed,  or  made  by  any  person 
not  a  citizen  of  the  United  States  nor  resident  therein 
(Rev.  Stat.  4971)  ;  but  unfortunately  no  mention  at  all  is 
made  of  paintings,  drawings,  chromes,  statues,  statuary, 
models,  and  designs,  and  it  is  apprehended,  tliercfore,  that 
a  valid  right  of  copy  may  be   procured   in  the  United 
States  with  respect  to  these,  even  although  the  work  of  an 
alien  or  non-resident. 

As  to  what  amounts  to  a  "  publication  "  of  a  painting  or  *;  Pvlijcp.- 
sculpture,  is  just  as  difficult  to  determine  as  it  is  in  England  the  VnUed 

Statc$, 
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(see  Oertel  v.  Wood,  40  How.  Pr.  10 ;  Oertd  v.  Jacoby, 
44  How.  Pr.  179 ;  Drone  on  Copy.  286). 

It  must  be  remembered  that  the  American  statutes  do 
not  prohibit  the  exhibition  of  a  copy  of  a  painting,. statue, 
or  other  work  of  art,  but  are  merely  directed  against 
multiplication   and  circulation  of  piratical  copies  (Rev. 
Stats,  s.  4965). 
Designs,         The  proprietor  of  a  new  or  original  design  not  previously 
published  in  the  United  Kingdom,  has  by  virtue  of  46  & 
47  Vict.  c.  57,  ss.  47,  50,  the  exclusive  copyright  in  such 
design  with  respect  to  any  class  or  classes  of  goods  in 
which  it  is  registered,  during  five  years  from  the  date  of 
registration.      Under  the   Act  registration  is  absolutely 
necessary,  and  provisions  are  made  for  the  determination 
of  the  copyright,  in  case  the  proprietor  of  the  design  shall 
not  before  delivery  on  sale  of  any  articles  to  which  a 
registered  design  has  been  applied,  have  caused  each  such 
article  to  be  marked  with  the  prescribed  mark,  or  with  the 
prescribed  word    or  words,  or  figures,  denoting  that  the 
design  is  registered  ;  or  unless  he  can  show  that  he  took  all 
proper  steps  to  ensure  the  marking  of  the  article  (s.  SI)* 
So,  also,  where  delivery  on  sale  of  any  articles  to  which  a 
registered  design  has  been  applied,    the  proprietor  must 
(if  exact  representations  or  specimens  were  not  furnished 
on  the  application  for  registration),  furnish  to  the  comp- 
troller the  prescribed  number  of  exact  representations  or 
specimens  of  the  design ;  and  if  he   fails  to   do  so,  the 
comptroller  may  erase  his  name  from  the  register,  and 
thereupon  his   copyright  in   the   design   is   to   cease   (s. 
50  (2)  ). 
S(atuto7T/       F^^  ^^^  purposes  of  the  Act  "  design  "  is  defined  to  mean 
fh'finiiion,    ^jy  design  applicable  to  any  article  of  manufacture,  or  to  any 
substance  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  whether  the  design  is  applicable  for  the  pattern,  or 
for  the  shape  or  configuration,  or  for  the  ornament  thereof, 
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or  for  any  two  or  more  of  such  purposes,  and  by  whatever 
means  it  is  applicable,  not  being  a  design  for  a  sculpture,  or 
other  thing  within  the  protection  of  the  Sculpture  Copy- 
right Act  of  the  year  1814  (s.  60).  The  term  "  proprietor  "  "  Proprk^ 
is  also  defined  in  s.  Gl  as  the  author  of  any  new  and  original 
design,  unless  he  executed  the  work  on  behalf  of  another 
person  for  a  good  and  valuable  consideration,  in  which  case 
such  person  shall  be  considered  the  proprietor,  and  every 
person  acquiiing  for  a  good  and  valuable  consideration  a  new 
and  original  design,  or  the  right  to  apply  the  same  to  any 
such  article  or  substance  as  aforesaid,  either  exclusively  of 
any  other  person  or  otherwise,  and  also  every  person  on 
whom  the  property  in  such  design  or  such  right  to  the 
application  thereof  shall  devolve,  shall  be  considered  the 
proprietor  of  the  design  in  the  respect  in  which  the  same 
may  have  been  so  acquired,  and  to  that  extent,  but  not 
otherwise  (s.  61).  A  penalty  of  ^£50  for  the  piracy  of  a 
registered  design  (s.  58),  or  an  action  for  damages  (s.  59), 
is  imposed  by  the  Act,  the  provisions  of  which  in  this 
respect  will  be  noticed  in  their  proper  place. 

The  definition  of  "  design  "   given   in  the  Act,  would  TA^ 
seem  to  have  been  drafted  almost  verbatim  from  the  third  Deti^is, 
section  of  the  repealed  Act,  5  &  6  Vict.  c.  100,  and  designs  '^^jf'''^'' 
are  now  no   longer   of   two   distinct    kinds,  that    is   to  Acts,  1883. 
say,   those    applicable  to   the  ornamenting  of    various 
articles  (5  &  6  Vict.  c.  100,  s.  3),  and  those  applicable  to 
any  article  of  manufacture  having  a  reference  to  some  pur- 
pose of  utility,  so  far  as  such  design  shall  be  for  the  shape 
or  configuration  of  such  article,  and  that  whether  it  be  for 
the  whole  shape  or  only  for  a  part  (0  &  7  Vict.  c.  65,  s.  2), 
but  the  species  or  character  of  the  device  will  be  considered 
entirely  with  reference  to  the  particular  class  or  classes  in 
which  it  may  be  registered  (46  &  47  Vict.  c.  57,  s.  47). 
It  is  provided,  however,  by  the  Designs  Rules,  1883,  that 
an  application  for  the  registration  of  a  design .  shall,  in 
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describing  the  nature  of  the  design  state  whether  it  is 
applicable  for  the  pattern,  or  for  the  shape  or  configu- 
ration of  the  design,  and  the  means  by  which  it  is  ap- 
plicable (rule  9).  Questions  may  thei*efore  even  yet  arise 
as  to  the  applicability  of  any  particular  design,  i.e., 
whether  for  the  "  pattern,"  or  for  the  "  shape  or  configu- 
ration," and  if  the  design  is  wrongly  described,  it  is 
apprehended  that  a  plea  alleging  the  fact  would  be  a  good 
answer  to  a  statement  of  claim  in  an  action  for  infringe- 
ment. All  previous  Acts  relating  to  the  registration  of 
designs,  are  repealed  by  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883  (s.  113),  which  is  now  the  only  enact- 
ment on  the  subject;  all  previous  rules  are  likewise 
repealed  (see  Designs  Rules,  1883,  r.  37),  but  nothing  is  to 
affect  the  past  operation  of  any  of  the  repealed  enactments 
or  rules  or  anything  done  in  pursuance  thereof  {ibid,). 

Tlie  new  Act  prohibits  two  things  ;  first,  the  application 
of  a  registered  design,  or  any  fraudulent  or  obvious 
imitation  thereof,  without  the  licence  or  written  consent 
of  the  registered  proprietor,  in  the  class  or  classes  of  goods 
in  which  such  design  is  registered,  for  purposes  of  sale,  to 
any  article  of  manufacture,  or  to  any  substance,  artificial 
or  natural,  or  partly  aiiiificial  and  partly  natural ;  and  in 
the  second  place,  it  prohibits  any  person  without  such 
consent  as  aforesaid,  from  publishing  or  exposing  for  sale 
any  article  of  manufacture  or  any  substance  to  which  such 
design,  or  any  fraudulent  or  obvious  imitation  thereof,  shall 
have  been  so  applied,  knowing  that  the  same  has  been  so 
applied  without  the  consent  of  the  registered  proprietor 
(sect.  58).  The  result  of  this  section  will  probably  be,  that 
where  a  person  wrongfully  applies  the  design  within  the 
protected  period  of  five  years,  he  will  be  prohibited  from 
selling  the  article  with  the  design  attached  after  the  period 
has  expired  (see  Cwaaley  v.  Beverley,  1  Russ.  &  M.  166 
(note) ;  Daglish  v.  Jarvie,  14  Jur.  (N.  S.)  945). 


OF   COPYRIGHT.  105 

NotwithstandiDg  the  very  plain  words  of  the  3nl  section 
of  the  repealed  Act,  5  &  6  Vict.  c.  100,  it  was  doubted 
whether  the  time  during  which  a  design  would  be  pro- 
tected, dated  from  the  publication  of  the  manufacture  or 
fi-om  the  publication  of  the  design  (Daglish  v.  Jamie,  14 
Jur.  (N.  S.)  945.  In  all  cases  under  the  new  Act  the 
copyright  is  to  subsist  for  five  yeai*s  from  the  date  of 
regi.stration  (46  &  47  Vict.  c.  57,  s.  50). 

A  "  design  "  is  a  picture  or  diagram  suitable  for  applica-  ^"^'*:'V^ 
tion  to  a  particular  subject  or  class  of  subjects,  and  may  o/'V<r. 
consist  in  variations  on  old  forms  in  respect  of  size,  con- 
figuration, colour,  and  other  qualities,  or  it  may  consist  in 
alteration  of  certain  given  proportions  {Harrison  v.  Taylor, 
5  Jur.  (N.  S.)  1221,  jjer  Byles,  J.). 

The  definition  of  "  design  "  given  in  the  60th  section  of 
the  new  Act  is  incomplete,  in  this  sense,  that  the  text 
docs  not  explain  of  what  a  design  may  consist,  but  only 
how  it  may  be  applied,  and  to  what  description  of  articles. 
The  design  must  be  "  new  or  original,"  and  to  discover 
a  new  application  for  an  old  design,  does  not  make  such 
design  either  new  or  original  (see  Adanifi  v.  Clementson, 
12  Ch.  D.  714). 

A  new  and  original  combination  maybe  a  "design,'*  but  cymbinn. 
the  result  of  such  combination  must  not  be  a  multiplicity  be  a 
of  designs,  but  one  design  only.     Consequently  where  the    '  '^*'^"* 
plaintiff  had  registered  a  design  for  a  shawl  having  the  two 
sides  of  different  texture  and  colours,  a  scollop  pattern  on 
parts  of  it,  a  particular  border  round  it,  a  particular  configura- 
tion of  the  comers,  and  a  newly  invented  fringe  to  surround 
it,  and  it  appeared  that  these  points  had  been  applied  to 
shawls  before,  but  the  combination  was  new,  it  was  held 
that  no  action  for  infringement  would  lie.     The  merit  of 
this  shawl  was  stated  to  be  that  by  varying  the  method 
of  folding,  it  might  be  converted  in  appearance  into  eight 
different  shawls ;  this,  then,  constituted  a  multiplicity  of 
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designs  {Norton  v.  Nicholls,  o  Jur.  (N.  S.)  1203),  besides 
which  it  was  doubted  whether  there  can  be  a  "  design  " 
where  all  the  points  of  a  combination  are  old,  even  though 
the  combination  itself  be  new  {ibid,  per  Lord  Campbell, 
C.J.,  1205). 

But  a  new  combination  of  old  patterns  may  be  a  "  new 
or  original  "  (46  &  47  Vict.  c.  57,  s.  47)  design,  and  as 
such  entitled  to  registration  {Hamson  v.  Taylor,  5  Jur. 
(N.S.),  1219:  and  see  Mvlloney  v.  Stevens,  10  L.  T. 
(N.S.),  190).  Under  the  old  law  a  design  of  merely  an 
ornamental  character  must  have  been  registered  under 

5  &  6  Vict.  c.  100 ;  if  not  ornamental  it  was  essential  that 
it  should  combine  novelty  with  utility  in  the  "  shape  or 
configuration  **  of  the  article,  and  be   registered   under 

6  it  7  Vict.  c.  65.  Both  these  statutes  are,  however,  now 
repealed. 

Shafk'  or  ^ '^^  phraso  "  shape  or  configuration  '*  occurring  in  the 
Jl\^if^"'^'"  second  section  of  the  repealed  statute,  6  &  7  Vict  c.  65, 
and  repeated  in  the  definition  of  a  "  design,"  already  re- 
ferred to,  as  occurring  in  the  60th  section  of  the  Patents, 
Designs  and  Trade  Marks  Act  of  1883,  has  not  received 
any  judicial  interpretation  ;  it  cannot,  however,  be  said  to 
nunin  the  same  thing  as  "  combination  of  parts"  (Patteson, 
J.,  in  livij,  V.  Bemsell,  15  Jur.  774).  Nor  would  it  seem  to 
apply  to  part  of  a  whole  {Margetson  v.  Wrighty  2  De  Gex 
&  Sm.  420) ;  it  is  clearly  not  applicable  to  the  eyelet  form- 
ing part  of  a  protector  label  {IbkL),  nor  to  a  mechanical 
contrivance  within  the  stem  of  a  parasol  {Millhigen  v. 
rickcn,  1  C.  B.  799). 

On  the  other  hand  a  brick  intended,  when  arranged 
with  other  bricks,  to  act  as  a  ventilating  apparatus,  was 
held  to  conUiin  Intiu  se  a  design  having  reference  (under 
6  it  7  Vict.  c.  65)  to  some  article  of  utility,  that  is  to  say, 
the  design  was  applicable  to  the  "  shape  or  configuration  " 
of  the  brick ;  no  opinion,  however,  was  given  as  to  what 
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those  particular  words  actually  meant  (Rogers  v.  Driver, 
20  L.  J.  (N.S.),  Q.  B.  31). 

The  tenii  "  article  of  manufacture  "  (46  &  47  Vict.  c.  57,  Artuu  of 
8.  60),  is  explained  to  some  extent  in  Heywood  v.  Potter,  lure!  ' 
1  £.  4&  B.  439,  a  case  decided  under  the  4th  section  of 
5  &  6  Vict.  c.  100,  a  statute  now  repealed.  The  explanation 
here  given  is,  however,  by  no  means  satisfactory,  and  there 
was  a  difference  of  opinion  as  to  the  application  of  the 
phrase  to  particular  articles.  The  truth  would  appear  to 
be  that  the  phrases  "shape  or  configuration  "  and  "  article 
of  manufacture"  will  not  bear  an  interpretation  which 
can  equally  apply  to  every  case,  and  consequently  such 
phrases  must  be  applied  according  to  circumstances  and  as 
reason  and  argument  shall  suggest 

A  similar  remark  applies  to  the  expression  "new  SLudxewand 
original,"  made  use  of  in  the  repealed  statute,  5  &  6  Vict.  ^J^^^ 
c  100,  s.  3.   It  is  curious  that  the  Legislature  should  have 
gone  out  of  its  way  to  raise  gratuitously  matter  for  dis- 
.  pute.     The  words  "  new  and  original,"  it  is  true,  may 
mean  nothing,  may  be  utterly  useless,  and  incapable  of 
application,  but  they  are  infinitely  to  be  preferred   to 
others,  which  by  reason  of  their  less  extended  scope,  afford 
opportunity  for  that  difference  of  opinion  which  it  is  or 
should  be  the  policy  of  the  Law  to  quieten.     The  equiva- 
lent phrase  employed  in  the  47th  section  of  46  &  47  Vict. 
c.  57,  is  "  new  or  original,"  a  phrase  which  may  mean  any- 
thing, and   which   may,  and  probably  will,  give  rise   to 
disputes    supported   by  many  plausible  arguments  ap- 
plicable to  the  circumstances  of  the  particular  case.     For 
instance,  under  the  old  Act,  it  was  held  that  a  copy  of  the 
photograph  of  a  well-known  public  character  was  not  a 
"new  and  original  design,"  and  that  the  special  purpose 
for  which  it  was  used  was  beside  the  question  [Ada^ns  v. 
Clementsan,    12    Ch.   Div.    714).      It    would,   however, 
doubtless  be  going  too  far  to  say  that  this  decision  is 


108  ON   THE   INFRINGEMENT 

at  all  binding  now,  for  the  copy  of  the  photograph  in 
question  may  be  new  or  it  may  be  original,  under  circum- 
stances where  it  could  not  well  be  both.  If  ever  a 
similar  question  should  arise  again,  it  will  have  to  be  re- 
argued, and  the  object  of  the  Legislature  in  using  the 
phrase  "  new  or  original "  at  one  time  (s.  47),  and  "  new 
and  original  "  at  another  (s.  61),  properly  inquired  into  at 
the  expense  of  the  litigants. 
hifftrtiMt  There  is  a  great  difference  between  a  design  and  the 
designs  subject-mattor  of  a  patent,  the  former  is  a  picture  or 
"j^^er  drawing  (Harrison  v.  Taylor,  5  Jur.  (N.S.),  1221,  per 
of  patents,  Wightman,  J.),  and  has  no  connection  with  the  principle 
of  any  mechanical  or  other  contrivance ;  it  would  appear 
consequently  that  the  mere  fact  of  an  invention  being  the 
subject  of  a  patent,  will  be  no  objection  to  the  design 
being  registered  under  the  Patents  Designs  and  Trade 
Marks  Act,  1883  (see  MilUngen  v.  Pwlcen,  1  C.  B.  799  : 
Rogers  v.  Driver,  20  L.  J.  Q.  B.  (N.  S.),  81). 
Unjittni'  The  STibject-matter  to  be  registered  under  the  Act  is 
^d"inis  ^^^  design  and  not  the  article  of  manufacture,  and  it  will 
bo  noticed  that  the  method  of  registration  is  no  longer 
divisible  into  two  heads,  as  was  the  case  under  the  old 
Acts,  where  the  design  might  be  registered  either  in 
respect  of  some  ornamental  peculiarity  or  with  reference 
only  to  its  shape  or  configuration.  Under  the  old  Acts  it 
was  held  that  a  plea  traversing  a  count  that  the  plaintiff 
was  the  inventor  of  a  new  and  original  design  for  an 
article  of  manufacture,  having  reference  to  a  purpose  of 
utility,  so  far  as  the  said  design  was  for  the  shape 
or  configuration  of  the  article,  did  not  raise  the 
question  whether  or  not  the  design  of  the  alleged  in- 
vention was  a  proper  subject  of  registration  (MUliTUjeii 
V.  Picken,  1  C.  B.  799). 

Designs  for  sewed  muslin   collars  tmnsferred  to  the 
muslin,   and  consisting  of  a  pattern  to  be  worked  over 
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by  the  needle,  would  appear  to  be  designs  applicable 
for  the  ornament  "of  a  substance  natural  or  artificial" 
(46  &  47  Vict.  c.  57,  s.  60)  (see  Lowndes  v.  Broione, 
12  Ir.  Law  Rep.  293)  ;  the  same  remark  applies  to 
a  design  for  ornamenting  collars,  and  in  each  case  tlie 
design  must  be  registered  under  its  appropriate  class 
(Riego  tie  ki  Branchardiere  v.  Elvery^  18  L.  J.  (N.  S.) 
Ex.  381). 

In  order  to  decide  in  which  pailicular  class  a  design  l*^  «^^«^ 

cla88  to  he 

should  be  registered,  the  final  result  must  be  looked  to,  registered, 
and  not  the  Ttuxhts  operandi,  or  the  various  steps  in  the 
process  by  means  of  which  the  result  was  attained 
(Lotundes  v.  Browne,  12  Ir.  Law  Rep.  303,  see  per  Cramp- 
ton,  J.).  A  person  who  wishes  to  protect  his  design  may 
register  under  one  or  more  of  the  enumerated  classes 
(46  &  47  Vict.  c.  57,  s.  47,  sub-s.  4) ;  and  if  a  design  be  re- 
gistered under  a  wrong  class,  it  would  seem  to  be  more  than 
doubtful  whether  this  mere  circumstance  would  justify 
the  infringement  of  it  (Lowndes  v.  Browne,  12  Ir.  Law 
Rep.  293).  In  case  of  doubt  as  to  the  class  in  which  a 
design  ought  to  be  registered,  the  comptroller  may  decide 
the  question. 

The  47th  and  50th  sections  of  the  Patents  Designs  and  46  <t-  47 
Trade  Marks  Act,  1883,  provides  for  registration  in  all  '^•^••"• 
cases  in  which  the  proprietor  (s.  Gl,  Jewitt  v.  Eckhardt, 
8  Ch.  Div.  407)  of  any  new  or  original  design  not  pre- 
viously published  in  the  United  Kingdom,  wishes  to 
obtain  the  benefit  of  the  Act.  The  design  must  be 
registered  in  respect  of  some  class  or  classes  of  goods 
(s.  47,  subs.  3),  whether  consisting  of  articles  of  manu- 
facture or  of  any  substance  artificial^  or  natural,  or  partly 
artificial  and  "partly  natural  (s.  60),  and  before  delivery 
on  sale  of  any  articles  to  which  a  registered  design  has 
been  applied,  the  proprietor  of  the  design  shall  cause 
each    such  article    to   be    marked   with  the  prescribed 
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mark,  or  with  the  prescribed  word  or  words  or  figures 
denoting  that  the  design  is  roistered  (s.  51).  By  rale 
32  of  the  "  Designs  Rules/*  1883,  where  any  article  is 
included  in  any  of  the  classes  1  to  12  (see  3rd  Schedule) 
such  article  must  be  marked  with  the  abbreviation 
'*  Rd.,"  and  the  number  appearing  on  the  certificate  of 
registration,  and  if  such  article  is  included  in  the  classes 
13  or  14  of  the  same  schedule  it  must  be  marked  with 
the  abbreviation  "  Regd." 

The  48th  section  of  the  same  Act  describes  the  pro- 
cedure to  be  adopted  by  applicants  for  registration,  and 
the  101st  section  authorises  the  Board  of  Trade  to  make 
rules  inter  alia  for  classifying  goods,  and  generally  for 
regulating  the  business  of  the  patent  office  where  such 
designs  are  for  the  future  to  be  registered.  These  rules 
which  are  cited  as  the  "  Designs  Rules,  188»3,"  are  given 
in  Appendix  B,  post, 
Jnsufl'  Where  the  registration  of  a  design  under  sees.  4  and  15 

^^f'*^  ';^-     of  5   &  6  Vict.  c.    100,   consisted  in    leaving  with  the 
registrar  an  entire  shawl,  with  an  intimation  that  it  was 
to  be  registered  in  connection  with  class  8  (now  class  14), 
it  was  held  that  this  was  not  a  sufficient  registration 
(Noi'ton  V.  Nicliolls,  5  Jur.  (N.  S.)  1203)  as  no  information 
was  afforded  of  the  nature  of  the  plaintiff^s  claim  (see 
21  &  22  Vict.  c.  70,  s.  5,  now  repealed  (46  &  47  Vict, 
c.  57)  Holdsworth  v.  McCrea,  16  W.  R.  226). 
Articles         It  was   absolutely    essential    under   5   &    6   Vict.   c. 
Itl^ljlf'     I^^'   ^^^^   ^^®    patterns  when    published    should   have 
apjdiai,     ^i^q  letters  "  Rd  "  and  the  proper  number,  marked  thereon 

to  be  , 

vmrketi  or  affixcd  thereto,  as  provided  by  section  4  of  that 
'' llegd:*  Act,  otherwise  the  proprietor  would  have  had  no  pro- 
tection against  piracy,  even  though  the  sale  had  taken 
place  abroad  {Heyivood  v.  Pottei\  1  E.  &;  B.  439,  and 
sec  21  &  22  Vict.  c.  70,  s.  4,  Saixizin  v.  Hamel,  32 
Beav.  151,  32  L.  J.   Ch.  380),  and  so  in  a  case  under 
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6  &  7  Vict.  c.  63,  where  the  plaintiff  had  registered  the 
design  of  an  improved  chair,  and  was  shown  to  have 
subsequently  sold  chairs  of  a  similar  kind  without  having 
the  word  *'  Registered  *'  and  the  date  of  registration 
notified  on  such  articles,  as  was  provided  by  section  3  of 
the  Act,  it  was  held  that  he  was  precluded  from  taking 
proceedings  to  restrain  infringement  {Pierce  v.  Woiih,  18 
L.  T.  (N.  S.)  710). 

As  we  have  already  seen,  the  olst  section  of  the  new 
Act  provides  that  the  proprietor  of  the  design  shall  cause 
each  article  to  which  it  has  been  applied  to  be  marked 
with  the  abbreviations  "  Rd."  or  "  Regd.,"  denoting  that 
the  design  is  registered,  and  if  he  fails  to  do  so  the  copy- 
right in  the  design  will  cease,  unless  the  proprietor  shows 
that  he  took  all  proper  steps  to  ensure  the  marking  of  the 
article  (see  the  "Designs  Rules,  1883,'*  rule  32).  It  would 
not,  however,  seem  to  be  necessary  to  allege  in  the  state- 
ment of  claim,  that  the  requirement  of  the  Act  has  been 
complied  with  (Smxtzin  v.  Hamel,  32  Beav.  145,  82  L.  J. 
(Ch.)  378). 

Where  the  registration  took  place  by  sample,  under  21  ^''J^'«'^«- 
&  22  Vict.  c.  70,  it  would  appear  that  in  order  to  establish  sampir. 
a  charge   of  piracy,  it  must  have  been  shown  that  the 
design  had  been  appropriated  either  entirely  or  with  the 
exception  of  unimportant  variations  {Tlumi  v.  Syddall, 
20  W.  R.  291).    Under  the  new  Act  an    applicant  for 
registration  may,  instead  of  furnishing  to  the  comptroller, 
drawings,  photographs,  or  tracings  of  the  design,  supply 
exact  representations  or  specimens  thereof  (s.  48,  Rule  9) 
and  where  this  is  done,  the  law  with  respect  to  registra- 
tion by  sample  will  subsist  as  before  the  Act,  so  far  indeed 
as  it  is  not  altered  by  express  words ;  consequently  where 
the  design  is    reproduced   in  an  apparently  though  not 
actually  identical  form,  this  will  amount  to  such  an  in- 
fringement as  the   Courts  will  restrain  {Holdsworth  y« 
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McCrea,  L.  R.  2  H.  L.  380) ;  if,  however,  part  only  of  the 
design  be  used  in  combination  with  other  materials,  there 
will  be  no  infringement  (ibid,  and  see  McCrea  v.  Holds- 
worth,  L.  R.  0  Ch.  App.  418),  for  where  a  design  consists 
of  different  parts,  protection  is  afforded  to  the  design  as  a 
whole,  and  not  to  the  paiis  taken  separately  (Holdsworth 
V.  McCrea,  aiipra),  since  "it  must  be  considered  that 
the  protection  of  the  statute  is  invoked  for  the  entire 
thing  that  appears  upon  the  register,  and  is  applicable  to 
nothing  but  an  exact  copy  of  the  thing  so  registered  "  {ibid. 
388,  per  Lord  Westbury). 

A  person  registering  by  sample,  which  would  certainly 
seem  to  be  the  more  convenient  method  (see  sec.  50,  sub- 
sec.  2),  should  therefore  always  file  now,  as  heretofore,  a 
written    description,  minutely  describing  the  component 
parts  of  his  design,  and  stating  which  parts  of  it  are  new 
and  which  old  (see  Tlimn  v.  Syddnll,  20  W.  R.  291),  and 
in  case  of  a  combination,  care  should  be  taken  that  the 
design  Ls  registered  as  one  design  only,  and  not  as  a  mul- 
tiplicity of  designs   {No)ion  v.  Nicholls,  5  Jur.  (N.  S.) 
1203,  1205). 
Comptrol'      The  appointment  of  the  comptroller-general  and  exami- 
andfx-'^*^  ners  is  provided  for  by  section  83,  and  it  is  further  pro- 
aininrrs,     yidcd  that  during  the  existence  of  copyright  in  a  design, 
o/7!yis''^    the  design  shall  not  be  open  to  inspection  except  by  the 
tered  dc'     proprietor,  or  a  person  authorised  in  writing  by  the  pro- 
prietor, or  a  person  authorised  by  the  comptroller  or  by 
the  Court,  and  furnishing  such  information  as  may  enable 
the  comptroller  to  identify  the  design,  nor  except  in  the 
presence  of  the  comptroller,  or  of  an  officer  acting  under 
him,  nor  except  on  payment  of  the  prescribed  fee ;  and 
the  person  making  the   inspection  shall  not  bo  entitled 
to  take  any  copy  of  the    design  or  any  part    thereof. 
When  the  copyright  in  a  design  has  ceased,  the  design 
shall  be  open  to  inspection,  and  copies  thereof  may  be 
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taken  by  any  person  on  payment  of  the  prescribed   fee 
(s.  52,  Rule  33). 

By  13  &  14  Vict.  c.  104,  certain  designs  might  have  Ayjiro- 
been  registered  provisionally  for  one  year,  but  this  Act  is  registra- 
repealed,  and  no  provisional  registration  is  now  provided  ''^"' 
for. 

Dramatic  compositions  are  as  to  their  conception  either  Dmnuuic 
original,  or  they  are  founded   upon  matter  already  sub-  thns, 
sisting  and  contained  in  some  previous  work,  whether  pub- 
lished or  otherwise :  the  right  of  copy  in  such  a  composition 
is  quite  distinct  from  that  exclusive  right  of  representation 
called  indifferently  playright,  acting,  or  stage  right. 

It  is  a  principle  both  of  English  and  American  law  that  Jh-anuui- 
a  copyright  novel  may  be  dramatized  for  the  stage  by  any  naref. 
one  capable  of  the  task,  even  although  he  may  have 
received  no  permission  to  do  so  from  the  author  of  the 
novel  (Reade  v.  Conquest,  9  C.  B.  (N.  S.)  755,  11  ibid 
479 ;  9  W.  R.  434 ;  Tinsley  v.  Lacy,  1  Hem.  &  M.  747 ; 
B<mcic(iult  V.  Fox,  5  Blatchf.  87  (Amer.) )  ;  a  publi- 
cation in  print  would,  however,  be  a  clear  infringement 
(Tinsley  v.  Lacy,  sujyra),  the  test  of  piracy  in  this  event 
being  whether  a  material  part  of  the  novel  had  been 
taken. 

The  statute  3  &  4  Will.  IV.  c.  15,  as  extended  by  5  & 
6  Vict.  c.  45,  s.  20,  enacts  in  effect,  that  the  author  of, 
inter  alia,  any  dramatic  piece,  whether  published  or  not, 
shall  have  as  his  property  the  sole  liberty  of  representing 
it  or  causing  it  to  be  represented  at  any  place  of  dramatic 
entertainment,  for  the  time  therein  specified,  and  there- 
fore if  the  novel  or  work  which  is  dramatized  can  itself 
be  regarded  in  the  light  of  a  dramatic  production,  then 
and  in  this  case  a  public  performance  of  another  dramatic 
production  founded  on  such  work  would  seem  to  be  a 
violation  of  copyright,  and  against  the  express  words  of 
the  Acts  referred  to. 
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Again,  if  a  person  should  publish  a  novel,  any  one  may 
dramatize  it,  but  if  a  di-ama  is  composed  hefin^e  the 
novel,  a  subsequent  dramatization  of  the  novel  would 
indirectly  amount  to  a  copy  of  the  drama,  or  at  any  rate 
to  an  infringement  thereof;  consequently  an  author 
who  wishes  to  preserve  the  exclusive  right  of  dramatiz- 
ing his  novel  should  first  publish  the  drama  and  after- 
wards the  novel  (sec  Reach  v.  CoiKpieaty  9  C.  B.  (N.  S.) 
75.5,  11  ihid.  479 ;  9  W.  R.  434 ;  Toole  v.  Young,  L.  R, 
9  Q.  B.  523). 

As  a  corollary  to  this  proposition  it  is  submitted,  that 
whether  the  drama  be  actually  published  or  not  is  a 
matter  of  indifference,  so  long  as  it  is  actually  in  manu- 
script before  the  publication  of  the  novel,  and  this  because 
the  author  would  have  a  common  law  right  (and  now 
a  statutory  right,  3  &  4  Will.  IV.  c.  15,  s.  1)  in  his  drama, 
and  any  one  who  endeavoured  to  make  use  of  it  contrary 
to  his  wishes  would  be  restrained  on  ordinary  principles 
of  law  {Boucicaidt  v.  Fox,  5  Blatch.  97  (Amer.)  ^>er 
Shipman,  J.).  Acting  a  play  was  however  held  to  be 
no  publication  under  the  statute  of  Anne  {Coleman  v. 
Wathen,  5  T.  R.  245.  Where  a  person  in  adapting  a 
novel  for  the  stage,  ignorantly  copies  the  words  of  a 
drama  upon  which  the  novel  is  founded  he  will  be  re- 
strained (Recule  v.  Lcicy,  1  J.  &  H.  524,  and  see  Lee  v. 
Slmjyson,  3  C.  B.  871). 

The  policy  of  the  law  in  pennitting  the  unauthorised 
dramatization  of  novels  has  been  much  questioned,  while 
the  successive  argumentative  steps  used  to  justify  such 
a  policy,  can  hardly  be  looked  upon  as  satisfactory. 
For  instance,  it  has  been  conclusively  settled  that  although 
a  dramatic  composition  may  be  faulty  in  its  construction 
and  bad  in  detail,  yet  although  it  be  improved  in  these 
respects  to  such  an  extent  as  to  amount  practically  to  a 
fresh  production,  yet  there  is  no   title  in  the  improved 
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work  (see  Levy  v.  Rutley,  L.  R.  6  C,  P.  523;  Shelley 
Y.  Ross,  ibid,  581),  and  this  although  the  novel  upon 
which  the  original  and  defective  drama  was  founded  was 
common  property.  It  is  however  quite  possible  that  a 
second  dramatization  of  a  novel  may  amount  to  an  in- 
fringement thereof,  as  for  instance  where  the  novel  can 
fairly  be  regarded  as  a  dramatic  production,  and  in  this 
case,  where  the  copyright  in  the  novel,  and  in  the  fii-st 
dramatization,  are  in  different  hands,  the  proper  pei*son  to 
sue  would,  it  is  thought,  be  the  owner  of  the  fii-st  drama- 
tization and  not  the  owner  of  the  novel.  The  tnith 
appears  to  be  that  an  ordinary  literary  production  and  a 
dramatization,  are  looked  upon  as  two  totally  distinct 
species  of  property. 

By  8  &  4  Will.  IV.  c.  15,  it  is  provided  that  the  author  Hiffhto/ 
of  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other  taUoii, 
dramatic  piece  or  enteiiainment,  composed,  and  not  printed  l>ramaiic 
and  published  by  the  author  thereof  or  his  assignee,  or 
which  hereafter  shall  be  composed,  and  not  so  printed  or 
published,  shall  have  as  his  own  property  the  sole  liberty 
of  representing,  or  causing  to  be  represented,  at  any  place 
of  dramatic  entertainment,  any  such  production  as  afore- 
said, and  shall  be  deemed  and  taken  to  be  the  proprietor 
thereof;  and  that  the  author  of  any  such  production,  printed 
and  published  within  ten  years  before  the  passing  of  the 
Act  by  the  author  thereof  or  his  assignee,  or  at  any  time 
after  the  passing  of  the  Act  shall,  until  the  end  of  twenty- 
eight  years  from  the  day  of  the  first  publication,  and  also 
if  the  author  or  authors,  or  the  survivor  of  the  authors,  shall 
be  living  at  the  end  of  that  period,  during  the  residue  of 
his  natural  life,  have  as  his  own  property  the  sole  liberty 
of  representing,  or  causing  to  be  represented,  the  same  at 
any  such  place  of  dramatic  entertainment  as  aforesaid,  and 
shall  be  deemed  and  taken  to  be  the  proprietor  thereof 

(s.  1).     It  is  further  enacted  by  the  2nd  section  of  the  Act 
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that  if  any  person  sLall,  contrary  to  the  intent  of  the  Act, 
or  right  of  the  author  or  his  assignee,  represent  or  cause 
to  be  represented,  without  the  consent  in  writing  of  the 
author  or  other  proprietor  first  had  and  obtained,  at  any 
place  of  dramatic  entertainment,  any  such  production  or  any 
part  thereof  as  aforesaid,  he  shall  be  liable  to  a  penalty  of 
forty  shillings  for  each  and  every  representation,  or  to  the 
full  amount  of  the  benefit  or  advantage  arising  from  such 
representation,  or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  shall  l>e  the  greater  damages, 
together  with  double  costs  of  suit.  (Double  costs  t^ken 
away  by  5  &  6  Vict.  c.  97,  s.  2 ;  and  see  45  &  46  Vict, 
c.  40,  s.  4). 
MusUal  The  provisions  of  this  Act  are  extended  by  the  20th 
lion,  section  of  5  &  6  Vict.  c.  45,  to  the  representation  or  per- 
formance of  any  musical  composition,  and  it  is  enacted  that 
the  sole  liberty  of  representing  or  performing,  or  causing  or 
permitting  to  be  represented  or  performed,  any  dramatic 
piece  or  musical  composition,  shall  endure  and  be  the  pro- 
perty of  the  author  thereof,  and  his  assigns,  for  the  term  in 
the  Act  provided  for  the  duration  of  copjrright  in  books  : 
and  the  provisions  in  the  Act  contained  in  respect  of  the 
property  of  such  copyright,  and  of  registering  the  same, 
shall  apply  to  the  liberty  of  representing  or  performing 
any  dramatic  piece  or  musical  composition,  save  and  except 
that  the  first  public  representation  or  performance  of  any 
dramatic  piece  or  musical  composition  shall  be  deemed 
equivalent  in  the  construction  of  the  Act  to  the  first  publi- 
45  A:  46  catiou  of  any  book.  By  45  &  46  Vict.  c.  40,  The  Copyright 
*  (Musical  Compositions)  Act,  1882,  it  is  provided,  that  the 
proprietor  of  the  copyright  in  any  musical  composition 
first  published  after  the  passing  of  the  Act,  or  his  assignee, 
who  shall  be  entitled  to  and  be  desirous  of  retaining  in  his 
own  hands  exclusively,  the  right  of  public  representation 
or  performance  of  the  same,  shall  print  or  cause  to  be 
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printed  upon  the  title  page  of  every  published  copy  of  such 
musical  composition  a  notice  to  the  effect  that  the  right  of 
public  representation  or  performance  is  reserved  (s.  1).  In 
case,  after  the  passing  of  the  Act,  the  right  of  public  re- 
presentation or  performance  of,  and  copyright  in,  any 
musical  composition  shall  be  or  become  vested  before 
publication  of  any  copy  thereof  in  different  owners  (see 
ChappeU  v.  Boosey,  51  L.  J.  Cli.  025  ;  4G  L.  T.  Rep.  N.  S. 
854),  then,  if  the  owner  of  the  right  of  public  representa- 
tion or  performance  shall  desire  to  retain  the  same,  he 
shall,  before  any  such  publication  of  any  copy  of  such 
musical  composition,  give  to  the  owner  of  the  copyright 
therein  notice  in  writing  requiring  him  to  print  upon  every 
copy  of  such  musical  composition  a  notice  to  the  effect  that 
the  right  of  public  representation  or  performance  is 
reserved  ;  but  in  case  the  right  of  public  representation  or 
performance  of,  and  the  copyright  in,  any  musical  composi- 
tion shall,  after  publication  of  any  copy  thereof,  subsequently 
to  the  passing  of  the  Act,  first  become  vested  in  different 
owners,  and  such  notice  as  aforesaid  shall  have  been  duly 
printed  on  all  copies  published  after  the  passing  of  the 
Act  previously  to  such  vesting,  then,  if  the  owner  of  the 
right  of  performance  and  representation  shall  desire  to 
retain  the  same,  he  shall,  before  the  publication  of  any 
further  copies  of  such  musical  composition,  give  notice  in 
writing  to  the  person  in  whom  copyright  shall  be  then 
vested,  requiring  him  to  print  such  notice  as  aforesaid  on 
every  copy  of  such  musical  composition  to  be  thereafter 
published  (s.  2).  The  following  section  imposes  a  penalty 
of  £20  on  the  owner  of  the  copyright,  if  he  neglects  or  fails 
to  print  legibly  or  conspicuously  upon  every  copy  of  the 
composition  published  by  him,  such  note  or  memorandum 
as  aforesaid.  The  penalty  may  be  recovered  in  any  court 
of  competent  jurisdiction  (s.  3). 
Notwithstanding  the  provisions  contained  in  the  2nd 
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section  of  3  &  4  Will.  IV.  c.  15,  relating  to  the  recovery  of 
costs  (see  ante),  it  is  provided  that  the  costs  of  any  action 
or  proceedings  for  penalties  or  damages  in  respect  of  the 
unauthorised  representation  or  performance  of  any  musical 
composition  published  before  the  passing  of  the  Act  shall, 
in  cases  in  which   the   plaintiff  shall  not  recover  more 
than  40«.  as  penalty  or  damages,  be  in  the  discretion  of 
the  court  or  judge  before  whom  such  action  or  proceeding 
shall  be  tried  (s.  4). 
Difference       The  right  of  publicly  representing  a  dramatic  piece  or 
righto/      musical  composition  is  totally  distinct  from  the  right  of 
S^r*  ^^Py^  (Chappell  V.  Boosey,  51  L.  J.  (N.S.)  Ch.  625);  but  in 
rij?u  of     cases  where  a  dramatic  composition  is  printed  as  an  ordi- 
nary book,  the  rules  of  law  are  the  same  as  those  governing 
any   other    literary    work.     Where    however  a  play  is 
acted,  so  as  to  amount  to  a  visible  representation  of  the 
subject-matter  of  the  composition,  there,  whether  the  com- 
position be  published  or  not,  the  rights  of  representation 
vested  in  the  author  are  exclusive  {Boucicavlt  v.  Chatter- 
toil,  5  Ch.  D.  270,  iiev  Malins,  V.-C),  provided  the  first 
representation  takes  place  in  the  United  Kingdom  {Bouci- 
cault  V.  Delajield,  1  Hem.  &  M.  597;    Boucicault  v. 
Chatterton,  supixt). 
hUieright     The  first  point  calculated  to  strike  the  mind  in  attempt- 
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saltation  ing  an  interpretation  of  the  1st  section  of  3  &  4  Will.  IV. 
uful^r^^  c.  15,  is  a  palpable  defect  in  the  form  of  words  by  which  the 
^i^n  rir  ^^^®  right  of  representation,  is  given  to  the  author  of  any 
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c.  15,  9.  1.  tragedy,  comedy,  play,  &c.,  "not  printed  and  published,*' 
for  no  time  is  mentioned  during  which  the  enjoyment  of 
such  a  right  shall  continue,  consequently,  a  question  arises, 
whether  the  owner  of  such  a  production,  may  not  have  a 
perpetual  and  exclusive  right  of  representation ;  for 
although  it  is  true  that  the  copyright  in  a  book  is  generally 
supposed  to  be  lost  at  common  law  by  a  publication  in 
print,  and  that  by  analogy,  a  common  law  right  to  perform 
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a  play,  may  also  be  lost  after  it  has  once  been  publicly 
performed,  and  that  as  a  consequence  the  unpublished 
manuscript  would  then  become  published,  yet  it  would  not, 
as  in  the  words  of  the  statute,  be  "  printed  and  published," 
and  so  the  author  may  perhaps,  by  conforming  to  the  con- 
ditions upon  which  protection  is  granted  and  by  avoiding 
printing,  obtain  a  perpetual  and  exclusive  right  of 
representation.  It  is  also  true  that  tlie  20th  section  of  5 
&  6  Vict.  c.  45  extends  the  term  of  protection  granted  by 
the  statute  of  Will.  IV.,  but  it  is  submitted  that  the 
section  only  applies  to  plays  which  have  been  printed.  The 
statute  of  William  clearly  recognised  two  distinct  rights  of 
representation,  one  where  the  play  has  been  ''  printed  and 
published,"  and  the  other  where  it  has  not  been  "  printed 
and  published,"  and  in  the  latter  case  the  author^s  rights 
are  perpetual.  The  Act  5  &  G  Vict.  c.  45,  "  extends"  the 
term  (the  perpetual  tenn),  which  is  of  coui-se  absurd. 

It  is,  moreover,  by  no  means  admitted  that  the  public 
performance  of  an  unpublished  manuscript  play,  is  itself  a 
publication  of  the  manuscript,  notwithstanding  s.  20  of 
5  &  6  Vict.  c.  45,  but  as  there  are  excellent  reasons  for 
assuming  the  contrary  to  be  the  case,  the  above  argument 
becomes  so  much  the  stronger.  (See  CoUman  v.  Wathen, 
5  T.  R  245  ;  Murray  v.  EUiston,  5  B.  &  Aid.  057 ; 
Moi-ris  V.  Kelly,  1  Jac.  &  W.  481.) 

A  second  point   to   which   reference   may  here    con-  Pu^gisfra- 
veniently  be  made,   is  the  construction   of   the   words  dramaUc 
occurring  in  the  20th  section  of  5  &  6  Vict.  c.  45,  as  f^^'"'''^ 
follows  :  "  and  the  provisions  hereinbefore  enacted  in  re-  ^^^-  <^-  45, 

.  s.  20. 

spect  of  the  property  of  such  copyright,  and  of  register- 
ing the  same,  shall  apply  to  the  liberty  of  representing  or 
performing  any  dramatic  piece  or  musical  composition." 
Now  under  section  2  of  the  same  Act  there  is  a  wide 
difference  between  a  "  book  *'  and  a  *'  dramatic  piece,"  and 
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section  24  has  reference  only  to  the  registration  of  any 
"book;* 

It  is  not  denied  that  a  "  dramatic  piece "  may  under 
certain  circumstances  be  a  "  book,"  but  in  order  to  become 
one,  it  must  clearly  be  treated  as  such,  that  is  to  say, 
printed  and  published  (see  Russell  v.  Smith,  12  Q.  B.  217; 
Clark  V.  Bishop,  25  L.  T.  (N.  S.)  911).  A  dramatic  piece, 
therefore,  which  is  not  a  "  book,"  need  not  be  registered 
under  the  24th  section  of  5  &  6  Vict.  c.  45,  notwitli- 
standing  the  apparently  plain  words  of  the  20th  section 
above  referred  to.  It  consequently  follows  that  in  order  to 
preserve  the  right  of  representation,  it  is  necessary  either 
to  keep  the  composition  in  manuscript,  or  to  print  and 
register  it  as  a  book. 
-^^^^  Assuming  a  case  in  which  a  public  representation  has 
does  copy-  preceded  the  publication  in  print,  from  what  date  will  the 

right  in 

dramatic    author's  copyright  commence  to  run  ? 
wherrre^       If  the  first  representation  should  be  in  a  foreign  country, 
jtresetUa-    ^i^jg  is  a  "  publication  "  within  the  meaning]:  of  the  Inter- 
ccAesyub'  national  Copyright  Act,  7  Vict.  c.  12,  s.  19,  and  the  author 
Query.       loses  his  right   of  exclusive   representation  here,  unless, 
indeed,  he  can  shelter  himself  under  the  Act  (Boudcault 
y.  Delafield,  1  Hem.  &  M.  597 ;  Boudcault  v.  Cliatterton, 
5  Ch.  D.  267).  And  the  same  result  would  clearly  follow  if 
the  publication  took  place  in  print  abroad,  and  that  whether 
any  convention  existed  between  this  and  the  foreign  country 
or  not.     In  these  cases  the  common  law  rights  of  copy  and 
of  representation  are  gone  in  favour  of  the  public,  for  copy- 
right and  stage  right  are  supposed  as  a  rule  to  be  co-existent. 
Where  a  musical  or  dmmatic  composition  is,  in  the  first 
instance,  printed  and  published  in  this  country,  it  must  be 
properly  registered,  or  the  author's  right  of  copy,  properly 
so  called,  will  be  gone,  but  this  will  not  in  any  way  inter- 
fere with  the  acting  right,  which  is  a  separate  and  distinct 
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species  of  property  altogether.  (See  Chappell  v.  Boosey, 
21  Ch.  Div.  232 ;  51  L.  J.  Ch.  (N.  S.)  625.) 

Taking  this  statement  of  the  law  as  eoiTect,  let  us  now 
assume  that  the  representation  precedes  the  publication  in 
print :  from  what  time  will  the  author  s  right  under  these 
circumstances,  commence  to  run  ?  It  is  conceded  that  his 
copynyld  will  date  from  the  publication  in  print,  and  that 
this  cannot  be  defeated  by  any  previous  public  perform- 
ance of  the  play,  unless  indeed  it  be  under  7  Vict.  c.  12, 
s.  19  (see  D'Almaine  v.  Booaey,  1  Y.  &  C.  Ex.  288,  299 ; 
Clark  V.  Bishop,  25  L.  T.  (N.  S.)  908  ;  Boucicault  v. 
Delafield,  1  Hem.  &  M.  597).  A  dramatist  may  there- 
fore enjoy  the  exclusive  right  of  representing  his  drama, 
and  on  his  publishing  the  words  of  it  in  print,  he  will 
secure  the  copyright  in  the  "  book  "  from  the  date  of  the 
publication  of  such  "book."  The  further  question  now 
arises,  from  what  date  does  his  exclusive  right  of  represen- 
tation commence  to  run.  If  from  the  date  of  the  first 
representation  (5  &  6  Vict.  c.  45,  s.  20),  then  he  will  have 
a  copyright  in  a  drama,  which  he  may  have  no  exclusive 
right  of  representing,  a  contingency  productive  of  a  crop 
of  litigation  of  the  most  delicate  and  intricate  nature, 
while,  if  the  exclusive  right  of  representation  dates  from 
the  time  of  publication  in  print,  it  is  possible,  and  indeed 
probable,  that  playright  which  may  have  run  out  long 
before,  would  be  revived  on  such  publication  taking  place. 

To  assume  an  instance,  suppose  a  manuscript  play  is  first  CopyruiU 
represented  abroad,  and  that  the  author  then  prints  and  ^f^emfilcn- 
resristei-s  the  work  as  a  book  in  England  :    here  the  exclu-  ^^'<w,  du- 
sive  right  of  representation  is  gone  {Boucicault  v.  Chatter- jects  o/ 
ton,  5  Ch.  D.  281,  pei^  Brett,  L.  J.),  but  the  literary  copy-^"^^^^''^* 
right  remains ;  in  other  words,  the  author  has  the  exclusive 
right  of  selling  copies  of  the  play,  for  the  period  allowed 
by  the  Act,  without  however  any  exclusive  right  of  per- 
formance, a  state  of  things  anomalous  in  the  extreme,  for 


122  ON   THE   INFRINGEMENT 

the  value  of  a  play  lies  in  its  suitability  for  purposes  of 
representation,  at  least  this  is  so  in  the  vast  majority  of 
instances 

On  the  other  hand,  assume  that  the  stage  right  is 
secure,  and  that  the  copyright  is  subsequently  lost  for 
non-compliance  with  the  statutory  requisites,  in  this  in- 
stance, would  the  owner  of  the  stage  right  have  the  power 
to  prevent  the  performance  of  a  play  which  anyone  was  at 
liberty  to  publish  ?  (See  Boosey  v.  Fairlie,  7  Ch.  D.  309). 
The  solution  of  these  questions  would  appear  to  depend 
upon  the  reasonable  probability  that  copyright  and  stage 
right  are  correlative  terms,  and  that  both  are  governed  by 
precisely  the  same  principles,  save  and  except  where  some 
third  question  arises,  and  then  the  stage  right  is  sub- 
ordinate to  the  copyright.  So  far  as  the  infringement  of 
these  several  rights  is  concerned,  while  statutory  copyright 
is  infringed  by  publication  in  print  and  not  by  any  mere 
oral  use  of  the  composition  (but  see  Wall  v.  Taylor, 
Wall  V.  Martin,  52  L.  J.  Rep.  Q.  B.  558,  11  Q.  B.  D. 
102),  playiight  or  stage  right  is  invaded  by  performing  the 
dramatic  piece,  but  not  by  printing  it  or  selling  printed 
copies  (Chappell  v.  Boosey,  51  L.  J.  Ch.  (N.  S.)  625). 

It  has  never  been  expressly  decided  whether  the  author 
of  a  dramatic  piece  has  the  right  to  restrain  another  from 
singing  in  public  the  melody  with  other  words,  but  it  is 
apprehended  that  as  a  composition  of  the  kind  is  entitled 
to  protection  as  a  whole,  and  as  a  whole  includes  every 
component  part  thereof,  of  which  the  melody  is  clearly  one, 
the  author  would  be  entitled  to  claim  an  injunction. 
Aiiurican  These  are  some  of  the  questions  liable  to  arise  in  Eng- 
land at  any  moment ;  in  America,  however,  stage  right 
can  only  be  secured  as  an  incident  of  copyright,  and 
cannot  exist  without  it  (see  Revised  Statutes,  U.  S.  s.  4952, 
s.  4966;  Boucicault  v.  Hart,  13  Blatchf.  47;  Do, 
V.  Fox,  5  Blatchf.  87 ;  Shook  v.  Rankin,  6  Biss.   477). 


Law. 
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In  connection  with  the  many  difficult  questions  arising  -^«  ^ 

.  .-     Common 

from  a  study  of  the  law,  so  far  as  it  affects  the  copyright  Law  right 
in  dramatic  publications,  and  the  analogous  but  distinct  fj^^,  '** 
right  of  representation,  it  may  be  questioned  to  vfh^t  ^^^^  ^f^^'^' 
extent  a  common  law  right  of  copy  can  subsist  in  a  manu-  taiion. 
script  play  which  has  been  acted  in  public.  "^'^^* 

The  exclusive  right  of  representing  a  manuscript  play 
is  provided  for  by  3  &  4  Will.  IV.  c.  15,  and  it  would  seem 
to  be  doubtful  whether  the  common  law  right  of  property 
in  such  manuscript  has  not  gone  on  the  first  representation 
in  public. 

In  BoxicicauU  v.  Delajield,  1  Hem.  &  M.  597 ;  Bouci- 
cault  V.  Chatteiion,  5  Ch.  D.  267,  it  was  decided  that 
where  an  English  author  first  represents  his  play  abroad 
and  in  a  country  with  which  no  convention  exists,  he  is 
deprived  of  his  exclusive  right  of  representation  here,  by 
virtue  of  the  statute  7  &  8  Vict.  c.  12.  In  these  cases  the 
court  did  not  touch  the  question  whether  subsequent 
copyright  in  this  country  would  have  revived  the  right  of 
representation,  nor  did  the  plaintiffs  counsel  suggest  (as 
he  might  have  done)  that  a  common  law  right  of  repre- 
sentation existed  independently  of  the  right  provided  by 
statute.  In  America  it  is  clear  that  the  mere  representa- 
tion of  a  play  does  not  interfere  with  the  common  law 
rights  of  the  owner.  (See  Palvier  v.  De  Witt,  23  L.  T. 
Rep.  (N.  S.)  823.) 

With  respect  to  the  common  law  right  of  copy  (if  any) 
subsisting  in  books  after  publication,  reference  must  be 
made  to  the  decision  of  the  House  of  Lords  in  DoruUdaon 
V.  Becket,  4  Burr.  2408,  a  case  previously  referred  to  on 
several  occasions.  Assuming,  however,  for  the  moment 
that  no  common  law  right  exists  in  a  manuscript  play  after 
a  public  performance  or  representation,  then  such  right  is 
equally  gone,  whether  the  proprietor  conduct  the  perform- 
ance   himself,  or  whether    he    merely   acquiesce   in  its 
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unlicensed  use.  (See  Tinsley  v.  Lacy,  1  Hem.  &  M.  747 ; 
Con^espondent  Newspaper  Co,  v.  Saunders,  12  L.  T.  (N.  S.) 
540 ;  Boucicault  v.  Wood,  2  Biss.  34 ;  Keeiie  v.  Clarke,  5 
Rob.  (N.  Y.)  70).  Such  acquiescence  of  course  presuppos- 
ing knowledge  on  the  part  of  the  proprietor  {Keene  v. 
Clarke,  supra). 

As  a  matter  of  fact,  however,  the  question  whether  an 
owner's  common  law  rights  in  a  manuscript  are  or  are  not 
lost  by  the  public  performance  of  the  manuscript  play,  is 
involved  in  obscurity.  The  common  law  itself  does  not 
cease  to  protect  any  work  of  intellectual  production  merely 
because  it  has  been  published,  it  is  the  statute  if  anything 
that  destroys  the  common  law  right,  and  hence  if  such  right 
is  destroyed,  it  must  be  by  the  operation  of  some  statute 
or  not  at  all.  By  3  &  4  Will.  IV.  c.  15,  the  author  of  a 
dramatic  piece,  whether  in  manuscript  or  otherwise,  has 
the  exclusive  right  of  representation,  and  by  5  &  6  Vict.  c. 
45,  s.  20,  it  is  provided  that  the  first  public  representation 
or  performance  of  any  dramatic  piece  or  musical  composi- 
tion, shall  be  deemed  equivalent  "  in  the  construction  of 
this  Act "  to  the  first  publication  of  a  book.  It  would 
appear,  therefore,  that  statutory  playright  must  be 
secured  by  a  conformity  to  the  requirements  of  these 
Acts,  and  that  if  this  is  not  done,  the  playright  at 
any  rate  will  become  pMici  juris.  But  how  is  the 
manuscript  afifectcd?  Copyright  and  playright  are  two 
distinct  subjects  of  property  (Cliappell  v.  Boosey,  51  L.  J. 
Ch.  (N.  S.)  G25),  and  under  3  &  4  Will.  IV.  c.  15,  the 
author's  right  of  performance  is  peipetual  in  those  cases 
in  which  the  manuscript  is  not  printed  and  published  ;  it 
is  submitted  that  the  statute  5  &  G  Vict.  c.  45,  s.  20,  does 
not  apply  to  manuscript  plays,  and  further,  that  so  long  as 
the  author  does  not  cause  them  to  be  printed  and  published 
be  has  a  perpetual  right  of  representation  and  a  perpetual 
right  of  copy  also. 
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A  dramatic  composition  published  in  print  becomes  a  ^f^^'^  . 

,  arairuUic 

"  book,"  and  the  author's  common  law  right  of  copy  will  eomjmi- 
be  dealt  with  as  in  other  and  similar  cases  where  books  i^h^in 
are  concerned  ;  the  author  cannot,  however,  be  deprived^*'*'- 
of  his  common  law  rights  unless  the  publication  occurred 
with  his  consent,  express  or  implied  {Boucicault  v.  Wood, 
2  Biss.  34  (Amer.)),  and  he  who  alleges  consent  must 
prove  it  {ibid,). 

There  would  even  yet  appear  to  be  a  lingering  belief  Infringe- 
in  the  minds  of  the  public,  that  the  unauthorised  per-  2)layriglu. 
formance  of  a  play,  provided  the  dialogue  has  been  com- 
mitted to  memory  by  the  actors  and  not  taken  down  in 
writing,  is  no  infringement  of  the  exclusive  right  of  repre- 
sentation vested  in  the  author  or  his  assigns,  that,  in  other  wh<irc 
words,  a  person  is  justified  in  publicly  performing  a  play,  ^omwu^wa/ 
even  where  the  exclusive  right  of  representation  is  vested  ^"f^^onj, 
in  another,  provided  he  can  carry  off  the  dialogue  in  his 
memory.     No  question  of  the  kind  has  ever  yet  arisen  in 
England,  although  in  one  case  Mr,  Justice  Buller  is  reported 
to  have  observed  :  "  Reporting  anything  from  memory  can 
never  be  a  publication  within  the  statute.     Some  instances 
of  strength  of  memory  are  very  surprising;  but  the  mere  act 
of  repeating  such  a  performance  cannot  be  left  as  evidence 
to  the  jury  that  the  defendant  had  pirated  the  work  itself*' 
{Colenmn  v.  Wathen,  5  T.  B.  245). 

In  America  the  state  of  the  several  authorities  on  the  Amcrimn 
subject  leave  the  point  at  issue  in  doubt.  In  favour  of  the 
proposition  that  the  unlicensed  performance  of  a  play  com- 
mitted to  memory  is  lawful,  the  following  cases  would 
doubtless  be  quoted :  Keene  v.  Wheatly,  9  Am.  Law  Reg. 
33 ;  Keene  v.  Clarke^  5  Rob.  (N.  Y.)  38  ;  Crotve  v.  A  iken, 
2  Biss.  208 ;  Keene  v.  Kimball,  16  Gray,  545 ;  Shook 
V.  Rankin,  G  Biss.  477;  to  the  contrary  and  against 
such  a  proposition :  French  v.  Conolly,  2  N.  Y. 
Weekly  Dig.  197 ;  Palmer  v.  De  Witt,  2  Sweeny  (N.  Y.) 
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530  ;  47  N.  Y.  532,  and  see  Drone  on  Copyright,  pp.  558 
—572. 
"Draina-  A.  "dramatic  piece"  as  defined  in  the  2nd  section  of  5  & 
JFhatisr  6  Vict.  c.  45  "shall  be  construed  to  mean  and  include 
every  tragedy,  comedy,  play,  opera,  farce,  or  other  scenic, 
musical  or  dramatic  entertainment,"  and  the  term  has  also 
frequently  been  the  subject  of  judicial  consideration.  The 
2nd  section  of  3  &  4  Will.  IV.  c.  15  imposes  a  penalty 
upon  any  person  who  shall  "represent  or  cause  to  be  repre- 
sented, without  the  consent  in  writing  of  the  author  or 
other  proprietor  first  had  and  obtained,  at  any  place  of 
dramatic  entertainment**  any  such  production,  (that  is  to 
say,  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment,  s.  1)  as  aforesaid.  The 
words  of  these  statutes  when  considered  as  a  whole,  "  com- 
prehend any  piece  which  could  be  called  dmmatic  in  its 
widest  sense,  any  piece  which  on  being  presented  by  any 
performer  to  an  audience,  would  produce  the  emotions 
which  are  the  purpose  of  the  regular  drama,  and  which 
constitute  the  entertainment  of  the  audience ''  {Russell  v. 
Smithy  12  Q.  B.  23G,  2>er  Lord  Denman). 
'*  PanfO'  In  an  action  for  penalties  under  the  statute  of  Will  IV.  it 
was  contended  that  pantomimes  were  not  "dramatic  enter- 
tainments "  because  they  were  not  expressly  mentioned, 
and  further  that  the  Act  being  penal  was  to  be  construed 
strictly.  It  was  decided  that  an  introduction  to  a  pantomime, 
that  is,  the  only  mritten  part  of  the  entertainment,  was 
within  the  Act  {Lee  v.  Simpson,  3  C.  B.  871 ;  11  Jur.  127  ; 
and  see  Russell  v.  Briant,  14  Jur.  201  ;  8  C.  B.  8SG). 
Scenic  Scenic  effects  and  spectacular  representations  are  within 

^Ztncular  the  interpretation  clause  of  5  &  6  Vict.  c.  45,  and  therefore 
resell-    yf\^Q^Q  a  person  takes  the  "setting"  or  visible  arrangement 
and  incidental  part  of  a  scene,  the  property  of  which  is  in 
another,  he  will  be  restrained,  even  although  the  dialogue 
is  quite  different  (Chattertoii  v.    Cave,   10  C.   P.   572; 
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33  L.  T.  (N.  S.)  255).  And  in  all  cases  of  colourable  • 
imitation,  the  crucial  test,  as  in  the  case  of  books,  is 
whether  a  material  and  substantial  part  of  another's  pro- 
duction has  been  taken  (ibid,),  and  this  is  a  question  for 
the  jury  {PUinctid  v.  Brahxim,  1  Jur.  823),  who  will  be 
guided  not  so  much  by  considerations  of  quantity  as  of 
value  {CluUtcHan  v.  Cave,  3  App.  Cas.  489,  per  Lord 
Hatherley).  Both  in  England  and  in  America  the  ques- 
tion whether  there  has  been  any  infringement  is  referable 
chiefly  to  considerations  of  common  sense  {Recule  v.  Con- 
quest, 11  C.  B.  (N.  S.)  479 ;  Boosey  v.  Fairlie,  7  Ch.  D. 
301 ;  Daly  v.  Palvier,  6  Blatchf.  (Amer.)  2>«>'  Blatchford, 
J.,  256 ;  MaHinetti  v.  Maguire,  1  Deady,  (Amer.)  216), 
and  as  in  the  case  of  literary  productions,  a  charge  of  piracy 
will  be  defeated,  if  the  defendant  clearly  shows  that  his 
materials  were  derived  from  a  common  source. 

A  play  which  is  common  property  may  be  adapted  to 
the  stage  by  the  aid  of  scenery,  dresses,  music  and 
accompaniments,  and  although  there  can  of  course  be  no 
property  in  the  words,  the  production  as  a  whole  will  be 
protected  by  the  joint  operation  of  the  statutes  3  &  4  Will. 
IV.  a  15  and  5  &  0  Vict.  c.  45  {Uaiton  v.  KeaUy  7  C.  B. 
(N.  S.)  268  ;  6  Jur.  (N.  S.)  226).  On  the  other  hand,  it 
would  appear  that  neither  scenery,  costumes,  nor  in  fact  any 
of  the  ordinary  appointments  of  the  theatre  are  essential  to 
constitute  a  "  dramatic  piece  *'  within  the  meaning  of  the 
statutes,  for,  where  the  plaintiff,  who  was  the  composer  of 
a  musical  composition  of  a  representative  character,  called 
"  The  Ship  on  Fire,"  sang  it  with  a  pianoforte  accompani- 
ment, but  without  scenes  or  costumes,  it  was  held  that  the 
performance  was  a  "dramatic  piece"  within  s.  20  of  5  i&  6 
Vict.  c.  45  {Russell  v.  Smith,  12  Jur.  723),  even  although 
there  was  only  one  actor  (and  see  Russell  v.  Briant,  8  C. 
B.  836;  Clark  v.  Bisliop,  25  L.  T.  (N.  S.)  908).  It 
follows,  therefore,  that  almost  anything  capable  of  repre- 
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sentation  may  be  a  "dramatic  piece  or  entertaiDmeDt/'  but 
until  it  is  actually  performed,  recited,  sung,  or  otherwise 
impressed  on  the  feelings,  no  question  of  infnngement  can 
arise,  save  at  the  common  law. 
muslml^  A  dramatic  musical  composition,  that  is  to  say,  a  musical 
cainposi'    composition  having  dramatic  incidents,  though  not  neces- 

tions, 

sarily  dramatic  accessories,  was  protected  by  a  judicifil 
interpretation  of  the  words,  "  dramatic  piece  or  entertain- 
ment** (3  &  4  Will.  IV.  c.  15,  Planchev,  BraJiamy  1  Jur. 
823)  ;  but  now  by  5  &  6  Vict.  c.  45,  s.  2,  the  title 
"  dramatic  piece  "  is  to  extend  inter  alia  to  every  "  scenic, 
musical,  or  dramatic  entertainment,"  and  by  the  20th 
section  protection  is  afforded  inter  alia  to  every  "  musical 
composition,'*  whether  dramatic  or  otherwise. 
Musical  It  has  lately  been  decided  that  to  sing  a  musical  com- 
tians.  position  in  public,  whether  at  a  place  of  dramatic  enter- 
tainment (3  &  4  Will.  IV.  c.  15,  s.  2)  or  otherwise,  is  an 
infringement  of  the  rights  of  the  proprietor  {Wall  v. 
Taylor;  Wall  v.  Martin,  11  Q.  B^D.  102,52  L.J.  (N.  S.) 
Q.  B.  558),  for  the  right  which  is  given  by  5  &  6  Vict.  c. 
45,  s.  20,  is  not  expressly  confined  to  those  cases  in  which 
the  representation  takes  place  at  a  place  of  dramatic  enter- 
tainment, and  the  following  section  cannot  be  considered 
as  incorporating  the  whole  of  3  &  4  Will.  IV.  c.  15,  because 
the  circumstances  stated  in  section  2  of  the  latter  Act  are 
omitted  in  such  following  section  {ibid,). 

Where  however  a  copyright  play  was  performed  at  a 
hospital,  the  admission  being  free,  and  the  govemoi*s  of 
such  hospital  paying  all  the  expenses,  it  was  held  that  the 
performei*s  were  not  liable  to  the  owners  of  the  copyright, 
the  place  of  performance  not  being  a  "  place  of  dramatic 
entertainment "  within  the  above  Acts  (Duck  v.  Bates,  49 
L.  T.  (N.  S.)  507  ;  32  W.  R  169). 
"Part" of  A  song  taken  from  an  opera  is  clearly  "part"  of  a 
tic  piece,     dramatic  piece  within  the  meaning  of  3  &  4  Will  IV.  c. 

TVhat  is  f 
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15,  s.  2,  and  if  it  is  suDg  in  a  place  of  dramatic  entertain- 
ment (but  see  Wall  v.  Taylor ;  Wall  v.  Martin,  ante), 
an  action  for  penalties  will  lie  {Planch^  v.  Braham,  1  Jur. 
823) ;  and  an  action  will  also  lie  for  infringing  cop)rright 
in  a  song  consisting  of  new  words  and  a  new  accompani- 
ment written  to  an  old  air  {Leader  v.  Furday,  7  C.  B.  4). 
And  so  the  music  of  an  opera  written  in  scores  for  different 
instiiiments,  may  be  adapted  cither  by  the  composer,  or  by 
any  third  person  having  permission  so  to  do  {D'Almaine 
V.  Booaey,  1  Y.  &  C.  Ex.  289),  for  any  single  instrument, 
and  a  fresh  subject  of  copyright  will  be  created  (Wood  v, 
Boosey,  L.  R  2  Q.  B.  340,  on  app.  L.  R  3  Q.  B.  223 ; 
Boosey  v.  Fairlie,  7  Ch.  Div.  301 ;  and  see  Leader  v. 
Purday,  supra),  for  any  substantially  new  arrangement  or 
adaptation  of  an  old  piece  of  music  is  a  proper  subject  of 
copyright  (Wood  v.  Boosey, L.  R  2  Q.  B.  supra;  Boosey  v. 
Fairlie,  supra;  and  see  the  American  cases,  Atwill  v. 
Ferrett,  2  Blatchf.  39  ;  Jollie  v.  Jaques,  1  Id.  618 ; 
Reed  v.  Carusi,  8  Law  Rep.  O.  S.  (Amer.)  411). 

A  person  who  piratically  publishes  and  sells  a  musical  ^^^^/-^ 
or  other  composition,  cannot  escape  liability  by  proving  work  wifh 
that  he  had  instructed  his  servants  to  inform  purchasers  IZnto^' 
that  the  song  was  not  original  (Chappell  v.  Davidson,  ^^^^^^^^^ 
2  K.  i&  J.  128 ;  Sykes  v.  Sykes,  3  B.  &  C.  541),  and  it  has 
been  held  that  the  publicati(m  of  a  piece  of  music,  not  for 
sale  or  hire,  but  by  the  gratuitous  distribution  of  litho- 
graphed copies  amongst  the  members  of  a  musical  society, 
is  a  publication  for  which  the  defendant  is  liable — as  for 
an  invasion  of  the  property  of  the  proprietor  therein, — 
independently  of  the  15th  section  of  the  statute  5  &  6 
Vict.  c.  45  {Novello  v.  Sudlow,  12  C.  B.  177). 

It  would  seem  to  be  doubtful  whether  the  author  of  a  Ahridg- 

.  -       mcnt  of  a 

dramatic  piece  can  restrain  the  public  representation  ot  a  dramatic 
fair  abridgment  of  such  piece  (see  Murray  v.  Elliston,^^^^' 
5  B.  &  Aid.  657). 
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License  to       The  consent  in  writing  "  of  the  author  or  other  first 

represent  .  , 

may  be      proprietor  fk'st  had  and  obtained,"  and  without  which,  the 
^^t,  ^    representation  "  at  any  place  of  dramatic  entertainment " 
of  any  dramatic  piece   or  entertainment  is  prohibited, 
under  a  penalty  by  the  2nd  section  of  8  &  4  Will.  IV.  c.  15, 
may  be  given  by  an  agent,  the  secretary  of  the  Dramatic 
Authors'   Society,   for    instance    {Morton   v.    Copelandy 
IG  C.  B.  517  ;  and  see  Fitzball  v.  Brooke,  2  Dow  &  Lown, 
477;  Shepherd  v.  Conquest,  25  L.  J.  (C.  P.)  127),  but  the 
onus  of  proving  such  consent,  and  in  fact  any  consent 
at  all    lies    on    the    defendant    {Morton   v.  Copeland, 
Sufficiency  supra)  ;  and  where  the  permission  to  play  certain  dramas 
^'^'  amounted   to  a  general  permission  to  play  all  dramas 

composed  by  members  of  the  Society,  it  was  held  that  the 
license  so  given  applied  to  the  dramas  that  might  be  com- 
posed after  the  date  of  the  license  {ibid.).  It  has,  how- 
ever, been  decided,  that  a  person  who  wishes  to  represent 
a  dramatic  piece  belonging  tiO  two  or  more  persons  jointly, 
must  obtain  the  consent  of  all  the  owners,  and  in  case  this 
is  not  done,  any  single  plaintiff,  except  the  one  who  gave 
the  consent,  is  entitled  to  recover  his  proportion  of  the 
penalty  {Powell  v.  Head,  12  Ch.  Div.  686). 
Causing  The  penalty  provided  by  section  2  of  3  &  4  Will.  IV. 
irremUcd,  C-  1^>  ^^  inflicted  upon  any  person  who  shall  represent  or 
"  cause  to  be  represented "  any  such  production  as  is 
therein  mentioned.  The  expression  "  cause  to  be  repre- 
sented "  may  be  explained  by  reference  to  a  case  decided 
under  10  Geo.  II.  c.  28,  s.  2,  an  Act  which  imposed  a 
penalty  upon  persons  performing  or  "causing  to  be  per- 
formed  "  certain  plays,  &c.  In  the  case  referred  to  it 
was  held  that  proof  of  a  person  being  the  acting  manager  of 
a  theatre,  and  that  he  paid  the  salary  of  and  dismissed  one 
of  the  performers,  was  sufficient  to  show  that  he  caused 
the  performance,  and  further,  that  if  he  caused  the  perform- 
ance, it  was  not  material  whether  he  did  so  as  the  agent  of 
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others  or  not  (Parsons  v.  Chapman,  6  Car.  &  P.  33) ;  on  the 
other  hand,  it  is  not  sufficient  to  show  that  the  defendant 
supplied  the  platform  furniture,  &c.,  for  a  room  which  he 
had  let  for  a  general  musical  entertainment,  and  that  he 
had  sold  a  ticket  and  received  the  money  at  the  door  {Rus- 
sell V.  Briant,  14  Jur.  201),  for  it  must  be  shown  that 
the  defendaut  himself  or.  his  agent  by  his  direction,  has 
participated  to  some  extent  in  the  actual  performance 
(ibid.).  Again,  where  the  proprietor  of  a  theatre  lets  it 
for  a  term  to  an  actor,  and  provides  gas,  music,  scene 
shifters,  aud  other  essentials,  upon  the  understanding  that 
the  gross  profits  are  to  be  divided,  this  does  not  of  itself 
make  the  proprietor  responsible  either  as  partner  or 
otherwise  for  the  wrongful  representation  of  a  dramatic 
piece  by  the  actor  (Lyons  v.  Knowles,  11  W.  R.  2(56 ;  10 
L.  T.  (N.  S.)  876). 

The  remedies  provided  by  the  statute  3  &  4  Will.  IV.  Remedks 
c.  15,  extended  by  5  &  6  Vict.  c.  45,  s.  21   (see  Wall  v.  ^fringe- 
Taylor ;  Wall  v.  NaHin,  11  Q.  B.  D.  102,  52  L.  J.  (N.  S.)  ^J^J^^ 
Q.  B.  558),  are  the  only  remedies  available  for  the  pro- 
tection of  playright,  and  cannot  be  made  applicable  to  the 
unlawful  publication  of  a  dramatic  piece  by  printing,  that  is 
to  say  as  a  book,  for  if  the  infringement  assumes  this  form, 
the  injured  party  must  proceed  under  5  &  6  Vict.  c.  45, 
8. 15,  by  action  on  the  case. 

Where  a  building  is  used  for  the  public  representation,  PUice  of 

t  /»./.,  X*         •  "i.    1  •  ^     A         dramatic 

for  profit,  of  a  dramatic  piece,  it  becomes  rpso  facto  a  enurtain- 
place  of  dramatic  entertainment  within  the  meaning  o{^"^.^^^j 
8.  2  of  3  &  4  Will.  IV.  c.  15  (Russell  v.  Sviith,  12  Jur. 
725,  per  Lord  Denman),  even  although  it  has  never  been 
used  for  such  a  purpose  before,  since  the  mere  fact  of  per- 
forming a  dramatic  piece  makes  the  place  where  it  is 
performed  a  place  of  dramatic  entertainment  (Wall  v. 
Twylor,  11  Q.  B.  D.  108,  2>er  Brett,  M.  R) ;  consequently 
the  qnestion  whether  a  given  place  is  or  is  not ''  a  place  of 

K   2 
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dramatic  entertainment"  is  not  determined  by  reference 
to  the  circumstance  whether  or  not  a  theatrical  license  has 
been  taken  out,  but  with  regard  to  all  the  circumstances 
of  the  case,  as  for  instance,  whether  any  charge  w^as  made 
for  admission  and  the  like  (see  Dtick  v.  Bates,  49  L.  T. 
507;  32  W.  R  169). 

Where  the  performance  is  public,  the  defendant  cannot 
escape  the  penalty,  by  showing  that  the  audience  were 
admitted  free;  this  is  only  one  element  in  the  case,  and  not 
in  itself  absolute  proof. 

Furthermore,  the  plaintiff  cannot  contend  that  if  the 
performance  is  dramatic  in  character,  the  place  is  conse- 
quently a  place  of  dramatic  entertainment,  for  according 
to  this  view  of  the  case,  the  street  where  "Punch"  is  per- 
formed, or  the  place  where  a  strictly  private  performance 
was  held,  would  for  the  time  being  come  within  the  Act 
(Russell  V.  Smith,  12  Q.  B.  2S2,  per  Patteson,  J.),  nor  can 
he  contend  that  the  phrases  "place  of  public  entertain- 
ment" and  "place  of  dramatic  entertainment"  are  iden- 
tical {Wall  V.  Taylor;  Wall  v.  Martin,  51  L.  J.  Q.  B. 
547).     There  is  consequently  no  decision  directly  stating 
what  is  or  is  not  a  place  of  dramatic  entertainment ;  but 
on  the  contrary,  the  opinion  of  Brett,  M.  R.,  in  Wall  v. 
Taylor,  11  Q.  B.  D.  108,  and  that  of  Patteson,  J.,  in  litLs- 
sell  V.  Smith,  supra,  are  diametrically  opposed  to  each 
other,  and  leave  the  whole  question  in  uncertainty  and 
confusion. 
Lectures,        Where  a  lecture  is  delivered  on  the  express  or  implied 
^^^^'    understanding  that  it  shall  be  received  as  a  lecture  siwr 
in^^aralP^^^^^''   and   not   for    publishing    purposes,   there,    the 
delivery  or  unauthorised  delivery  of  such  unpublished  lecture  will  be 
tion  in       restrained,  on  the  ground  of  breach  of  trust  or  confidence 
print.        (Abeimethy  v.  Hutchinson,  1  Hall  &,  Tw.  40).     A  person 
has  no  right  to  report,  phonogi-aphically  or  otherwise,  a 
lecture  or  other  written  discourse,  which  the  author  delivers 
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before  a  public  audience,  and  which  he  desires  again  to  use 
in  like  manner  for  his  own  profit,  and  consequently, 
although  a  student  who  attends  a  medical  demonstration, 
may  have  a  perfect  right  to  remember  as  much  of  it  as  he 
can,  and  aftenvards  to  use  the  information  thus  acquired 
in  his  own  medical  practice,  or  to  communicate  it  to 
students  or  classes  of  his  own,  he  would  not  be  justified  in 
committing  the  lecture  to  writing  for  the  purpose  of  sub- 
sequent publication  in  print,  or  by  oral  delivery  (Keene  v. 
Kimball,  16  Gray  (82  Mass.),  per  Hoar,  J.,  551  (Amer.), 
and  see  Bartlette  v.  CHttenden,  4  McLean  (Amer.),  800). 

So  also  any  person  who  is  present  at  a  concert  or  opera, 
may  play  a  tune  which  his  ear  has  enabled  him  to  catch, 
or  sing  a  song  which  he  may  carry  away  in  his  memory, 
whether  for  his  own  entertainment  or  that  of  others,  for 
compensation  or  gratuitously,  but  at  the  same  time  ho 
would  have  no  right  to  copy  or  publish  the  musical  com- 
position (Keene  v.  Kimball,  16  Gray  (82  Mass.),  651,  per 
Hoar,  J.,  mipra). 

The  Act  5  &  6  Will.  IV.  c.  65,  entitled  " an  Act  for  6^6 
preventing  the  publication  of  lectures  without  consent,'*  c.  t6. 
confers  upon  the  author  of  any  lecture,  or  the  person  to 
whom  he  hath  sold  or  otherwise  conveyed  the  copy  thereof 
for  certain  purposes,  the  sole  right  of  printing  and  publish- 
ing such  lecture,  and  imposes  a  penalty  upon  pei-sons  who 
without  leave  "shall  print  or  lithograph  or  otherwise  copy 
and  publish  the  same,"  or  who,  "knowing  the  same  to 
have  been  printed  or  copied  and  published  without  such 
consent,  shall  sell,  publish,  or  expose  to  sale,  or  cause  to 
be  sold,  published,  or  exposed  to  sale,"  any  such  lecture. 

By  s.  2  the  printer  or  publisher  of  a  newspaper  publish- 
ing a  lecture  without  such  leave,  shall  be  deemed  and 
taken  to  be  a  person  printing  and  publishing  as  aforesaid, 
and  by  the  3rd  section,  persons  allowed  for  certain  fee 
and  reward,  or  otherwise,  to  attend  lectures,  are  not  on 
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that  account  licensed  to  publish  them.  In  order,  how- 
ever,  to  secure  the  benefits  of  the  Act  it  is  necessary  that 
notice  in  writing  of  an  intention  to  deliver  the  lecture 
should  be  given  to  two  justices,  living  within  five  miles 
of  the  place  where  such  lecture  shall  be  delivered,  two 
days  at  least  before  delivering  the  same.  Exceptions 
are,  however,  made  in  favour  of  any  university  or  public 
school  or  college,  and  of  lectures  by  any  individual  in 
virtue  of  or  according  to  any  gift,  endowment,  or  founda- 
tion (s.  5). 

It  will  be  observed  that  this  statute  applies  only  to 
printing,  copying,  publishing,  and  exposing  for  sale,  and 
not  to  the  oral  repetition  or  delivery  of  the  lecture. 
The  common  law  remains  to  this  extent,  therefore,  intact, 
while  the  statute  itself  is  so  little  known  to  lecturers,  that 
its  protection  is  hardly  ever  sought  in  practice. 


CHAPTEE    IV. 

ON  THE  VESTING  OP  COPYRIGHT. 

In  addition  to  the  question  whether  an  act  amounts  in  Piauuiff's 

4  'ft 

point  of  fact  to  an  appropriation  of  the  fruits  of  the  labour  '  ^* 
of  another,  so  as  to  constitute  an  infringement  of  his  right 
of  copy,  the  further  enquiry  necessarily  arises,  whether 
that  right  of  copy  is  so  exclusively  vested  in  the  person 
laying  claim  to  it,  as  to  enable  him  to  prevent  or  to  recover 
comp^[isation  for  any  infringement. 

In  order  to  acquire  exclusive  copyright,  it  is  absolutely  jrhai 
necessary  that  the  first    publication   should  take  place  ^'^^^ 
within  the  United  Kingdom,  for  if  either  a  foreigner  or  a  "^^  ^-^ 
British  subject  originally  publishes  his  production  abroad,  first  pub- 
it  is  clear  that  he  will  have  no  copyright  in  this  country,  !^^ 
save  such  as  he  may  acquire  under  the   International  BrUisJi 
Copyright  Act   (7  &  8  Vict.  c.  12).    In  the  event  of 
no  treaty  existing  to  give  effect  to  the  Act  in  the  parti- 
cular instance,  no  copyright  can  subsist  in  this  country 
{Boucicault  v.  Ddafidd,  1  Hem.  &  M.  602  ;  33  L.  J.  (Ch.) 
N.  S.  38  ;  and  see  Boucicault  v.  Chatterton,  5  Ch.  D.  267). 

The  International  Copyright  Act  (extended  to  paintings,  T?ie  Inter- 
drawings,  and  photographs,  25  &  26  Vict.  c.  68,  s.  12)  copyright 
enacts  inter  alia,  that  neither  the  author  of  any  book,  nor 
composer  of  any  dramatic  piece  or  musical  composition, 
nor  the  inventor,  designer,  or  engraver  of  any  print,  nor 
the  maker  of  any  article  of  sculpture,  or  of  such  other 
work  of  art.  as  is  previously  mentioned  in  the  Act,  which 
shall  after  the  first  passing  of  the  Act  be  first  published 
out  of  Her  Majesty's  dominions,  shall  have  any  copyright 
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therein  respectively,  or  any  exclusive  right  to  the  public 
representation  or  performance  thereof,  otherwise  than  such 
(if  any)  as  he  may  become  entitled  to  under  the  Act  (s.  19). 
Titte  of  By  virtue  of  this  section,  if  a  foieigner,  the  author  of  a 
copyright,  dramatic  piece,  has  it  originally  represented  abroad,  he 
loses  his  claim  to  the  exclusive  right  of  representation 
here,  unless  he  can  bring  himself  within  the  saving  pro- 
visions of  the  Act ;  and  where  Englishmen  have  their  plays 
first  represented  abroad,  they  are  by  this  statute  placed  on 
the  same  footing  as  foreigners ;  if  they  have  them  first 
represented  in  England  they  do  not  come  under  this 
statute  at  all ;  but  their  rights  will  be  governed  by  3  &  4 
Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45  (Bov/dcauU  v.  Chat- 
terion,  5  Ch.  D.  281),  for  it  is  not  possible  to  enjoy  any 
rights  conferred  by  these  Acts,  concurrently  with  those 
created  by  the  International  Copyright  Act  (Boucica\dt  v. 
Delajield,  1  Hem.  &  M.  G02,  per  Wood,  V.-C). 

Where  a  foreign  author  residing  abroad,  composes  a 
work  there,  which  he  first  publishes  in  this  country,  he 
himself  being  in  his  own  country  at  the  time  of  publica- 
tion, he  can  acquire  no  copyright  here,  neither  can  a 
British  subject  to  whom  such  work  is  assigned  by  the 
foreign  author,  gain  any  such  right,  but  should  an  English- 
man first  publish  his  production  in  this  country,  or 
simultaneously  in  this  country  and  abroad  {Cocks  v.  Pur- 
(Icty,  2  Car.  &  Kirw.  269,  j>er  Erie,  J. ;  Routledge  v.  iotv, 
L.  R  3  H.  L.  100),  he  will  be  entitled  to  an  exclusive 
right  of  copy^  no  matter  where  he  may  be  residing  at  the 
time  of  publication,  because  he  owes  a  natural  allegiance 
which  he  cannot  shake  off  {Jeffenjs  v.  Boosey,  4  H.  L.  Cas. 
985,  2>er  Lord  St.  Leonards).  This  however  does  not 
apply  to  the  foreigner,  who  owes  no  allegiance  to  this 
country,  and  to  entitle  his  works  to  protection,  it  has  been 
held  that  he  must  be  resident  within  the  British  dominions 
at  the  time  of  publication  in  the  United  Kingdom  {Jeferys 


OF   COPYRIGHT.  137 

V.  Boosey,  4  H.  L.  Gas.  815  ;  Routledge  v.  Low,  L.  R.  3 
H.  L.  100 ;  and  see  also  Low  v.  Ward,  K  R.  6  Eq.  415  ; 
BoucicauU  v.  Delafidd,  1  Hem.  &  M.  597). 

It  is  not  material  where  the  work  is  composed,  nor  that 
the  foreigner  entered  the  British  dominions  solely  for  the 
purpose  of  acquiring  copyright,  nor  that  he  did  not  remain 
there,  either  " before'*  or  " after,"  so  long  as  he  remained 
"at"  the  time  of  publication.  He  cannot,  however,  be 
present  by  deputy,  but  must  actually  go  in  his  proper 
person.     The  extent  of  the  British  dominions  is  defined  by 

5  &  6  Vict.  c.  45, 8.  2.  It  is  consequently  undeniable  that 
statutory  copyright  commences  with  publication,  and  if 
"at"  that  time  a  foreigner  is  not  actually  within  some  part 
of  the  British  dominions^  he  is  not  considered  to  be  a  person 
whom  the  Copyright  Acts  meant  to  protect  {Jefferys  v. 
Boosey,  4  H.  L.  Gas.  815 ;  Novello  v.  James,  5  De  G.  M. 

6  G.  876 ;  and  see  Chappell  v.  Purday,  14  Mee.  &  W. 
318 ;  Boosey  v.  Purday,  4  Ex.  Rep.  145).  This  statement 
of  the  law  is  directly  opposed  to  that  propounded  in  several 
previous  cases,  notably  Cocks  v,  Purday,  5  G.  B.  8G0,  and 
Boosey  v.  Davidson,  13  Q.  B.  257,  but  both  these,  and 
others  to  a  similar  eflfect,  cannot  now  be  considered  any 
authority  on  the  subject. 

The  judgment  in  Jefferys  v.  Boosey  (supm),  although 
followed  in  Novello  v.  James  (supra),  was  not  unani- 
mous, and  has  since  been  doubted  {RoiUledge  v.  Low, 
L.  R  3  H.  L.  118,  per  Lords  Cairns  and  Westbury),  and 
as  a  matter  of  argument,  although  the  reasons  which 
prompt  the  executive  to  insist  upon  a  first  publication  in 
this -country  are  perfectly  intelligible,  yet  it  is  not  so  easy 
to  understand  why  the  courts  should,  in  addition,  insist 
upon  a  foreigner  being  resident  within  certain  circum- 
scribed limits. 

If  the  object  of  the  Copyright  Acts  is  "to  afford  greater 
encouragement  to  the  production  of  literary  works  of 
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lasting  benefit  to  the  world  **  (5  &  6  Vict.  c.  45,  s.  1),  and 
if  this  proposition  should  have  an  universal  application, 
then  it  is  not  material  where  an  author  resides,  but  if  on 
the  contrary  the  application  is  only  particular,  that  is  to 
say,  for  the  benefit  and  encouragement  of  authors  first 
publishing  in  the  United  Kingdom,  what  can  it  matter  to 
us  where  such  author  resides,  provided  we  obtain  the 
benefit  of  the  first  publication  of  his  work  ? 

It  must  also  be  observed  that  the  judgments  in  Jefferys 
V.  Boosey  are  chiefly  based  upon  a  construction  of  the 
word  "author,"  as  used  in  the  preamble  to  the  Statute  of 
Anno  (8  Anne,  e.  19),  and  as  the  construction  of  this  word 
migiit  be  different  under  5  &  G  Vict  c.  45,  where  it  is 
again  used,  it  is  quite  possible  that  the  decision  might  not 
at  the  present  day  be  followed,  for  in  all  the  Copyright  Acts 
at  present  in  force,  there  is  nothing  to  restrict  the  term 
''author"  to  British  subjects,  nor  to  make  any  distinction 
between  them  and  foreigners.  "  It  is  impossible  not  to 
see  that  the  ratio  decidendi  in  Jefferya  v.  Booaey  pro- 
ceeded mainly,  if  not  exclusively,  on  the  wording  of  the 
preamble  of  the  Statute  of  Anne,  and  on  a  consideration  of 
the  general  character  and  scope  of  the  legislation  of  Great 
Britain  at  that  period.  The  present  statute  has  repealed 
that  Act,  and  professes  to  aim  at  affording  greater 
encouragement  to  the  production  of  literary  works  of  last- 
ing benefit  to  the  world.  And  accepting  the  decision  of 
this  house,  as  to  the  construction  of  the  Statute  of  Anne, 
it  is,  I  think,  impossible  not  to  see  that  the  present  statute 
would  be  incompatible  with  a  policy  so  narrow  as  that 
expressed  in  the  Statute  of  Anne*'  {BcmUedge  v.  Lew,  L- 
R.  3  H.  L.  Ill,  per  Cairns,  L.  C). 

There  is  nothing  in  the  English  statutes  to  show  an 
intention  to  extend  the  privilege  of  copyright  to  publica- 
tions printed  abroad,  and  it  is  probable  therefore  that  such 
copyright  is  confined  to  books  actually  printed  in  this 
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kingdom  (see  dementi  v.  WaJUcer,  2  B.  &  C.  868 ;  Jefferya 
v.  Boosey,  4  H.  L.  Cas.  986,  per  Lord  St.  Leonards). 

So  also  it  is  plain  that  the  object  of  the  legislature  was 
to  protect  prints  and  engravings,  designed,  engraved, 
etched,  or  worked  in  Great  Britain,  and  not  those  which 
were  designed,  engraved,  etched,  or  worked  abroad,  and 
only  published  in  Great  Britain  {Page  v.  Touniaeiid,  5 
Sim.  404, 2>er  Shadwell,  V.-C). 

Sculpture  models  and  casts  are  governed  by  54  Geo.  III.  ^'^  «"*(/^ 
c.  56,  and  prints  and  engravings  by  8  Geo.  II.  c.  13 ;  7 
Geo.  III.  c.  38  ;  17  Geo.  III.  c.  57 ;  and  in  none  of  these 
statutes  is  any  distinction   made    between  native    and 
foreign  authors. 

The   author  of  paintings,   drawings,   and   photographs  /'» paint- 

.  .  ,  .  »     A        ifuffty  draw- 

must,  however,  either  be  a  British  subject,  or  he  must  be  in^s,  and 

resident  within  the  dominions  of  the  Crown  at  the  time  of^^^^ 

publication  (see  25  &  26  Vict.  c.  68,  s.  1), 

Ck)ncerning  prints  and  engi-avings  it  has  been  already  ^»  <^'t' 
mentioned  that  the  object  of  the  legislature  is  "  to  protect 
those  works  which  were  designed,  engraved,  etched,  or 
worked  in  Great  Britain,"  and  not  merely  those  which 
were  struck  off  abroad  and  only  published  here  {Page  v. 
TovmseTid,  supra;  and  refer  to  Clementi  v.  Walker^ 
aupra;  Jefferya  v.  Boosey,  4  H.  L  Cas.  983, 986,  per  Lord 
St.  Leonards). 

From  what  has  been  said  it  will  appear  that  a  foreign 
author,  in  order  to  secure  copyright  in  his  production  in 
this  country,  must  publish  the  work  in  the  United 
Kingdom  in  the  first  instance  ;  that  is  to  say,  there  must 
be  no  prior  publication  elsewhere,  and  in  addition  to  this 
essential,  he  must,  at  the  time  of  publication,  be  resident 
within  the  British  dominions.  Subject,  however,  to  these 
qualifications,  an  alien  has  at  common  law  an  equal  right 
with  a  British  subject  to  the  protection  of  his  copyright 
interests  (CalvMa  Caae,  7  Coke,  17a ;  33  Vict  c.  14,  s.  2). 
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AnuTican       By  the  revised  statutes  of  the  United  States  (4952) 

law  re-        ... 

leuing  to  it  is  provided,  that  an  exclusive  right  of  copy  can  only  be 
*^^*  granted  in  America,  to  such  author  as  shall  be  a  "  citizen 
of  the  United  States,  or  resident  therein ; "  and  this  re- 
striction is  applicable  to  "  proprietors  "  as  well  as  "  authors, 
inventors,  or  designers  "  of  any  "  book,  map,  chart, 
dramatic  or  musical  composition,  engraving,  cut,  print  or 
photograph,  or  negative  thereof,  or  of  a  painting,  drawing^ 
chromo,  statue,  statuary,  and  of  models  or  designs  intended 
to  be  perfected  as  works  of  the  fine  arts." 

If  a  foreign  author  should  assign  his  property  in  a 
production  to  a  citizen  of  the  United  States,  or  to  some 
one  resident  there,  it  would  consequently  be  protected 
under  this  section,  and  when  such  foreign  author  is  him- 
self a  resident,  a  similar  rule  would  apply  {Boucicatdt  v. 
Wood,  2  Bisa  (Amer.)  34,  and  see  Rev.  Stat  4971. 

Meaning        The    term    "resident"    has    here,   however,  a    very 

o/tM  term 

"re«-  diflFerent  meaning  to  that  put  upon  it  in  the  judgment  of 
the  House  of  Lords  {Jefferys  v.  Boosey,  4  H.  L.  Cas.  815, 
ante,  p.  137),  for  the  question  whether  an  author  is  or  is 
not  resident  in  the  United  States  at  the  time  of  publi- 
cation, does  not  depend  upon  mere  actual  presence  for  a 
limited  period  of  one  or  two  days,  it  having  been  decided 
that  no  one  can  be  considered  a  resident  within  the  mean- 
of  the  "Rev.  Stat.  4971  (atLpi^a),  unless  he  has  taken  up 
his  abode  in  the  United  States  with  the  intention  of 
making  that  country  his  place  of  pei^mnent  residence. 
The  intention  is  to  be  gathered  from  the  acts  of  the  party 
himself,  and  while,  on  the  one  hand,  a  subsequent  change 
of  intent  will  not  deprive  the  author  of  a  right  of  copy 
already  secured,  on  the  other,  a  person  who  proceeds  to 
the  United  States  with  the  intention  of  staying  tem- 
porarily, is  a  mere  sojourner  only,  and  this  although  he 
may  actually  stay  there  many  years.  (Drone  on  Copyright, 
233.)    A  resident  in  the  United  States  may,  however,  be 
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a  boarder  or  lodger  in  the  house  of  another  {Boucicault  v. 
Wood,  2  Biss.  (Amer.)  38,  per  Druminond  J.). 

Where  the  author  is  an  American  citizen,  it  is 
immaterial  in  what  part  of  the  world  he  resides,  or  where 
his  production  was  executed  or  completed,  so  long  indeed 
as  it  is  first  published  within  the  dominions  of  the 
Republic. 

When  a  work  is  the  joint  production  of  an  American 
citizen  and  of  a  foreign  author,  copyright  will  vest  in  that 
part  of  it  of  which  the  former  is  the  author ;  if,  however, 
that  part  cannot  be  identified,  it  will  not  vest  at  all 
(Drone,  232). 

As  the  statute  confers  a  right  of  copy  upon  '*  any  citizen 
of  the  United  States,  or  resident  therein,"  or  upon  "  the 
executors,  administrators,  or  aasigna  "  of  such  person,  and 
as  this  right  may  also  be  held  by  "  proprietors  '*  as  well  as 
by"  authors,  inventors, and  designers,*'  it  is  conceived  that 
an  assignee  must  also  be  a  citizen  of  the  United  States, 
or  resident  therein  (Rev.  Stat.  4952). 

When  the  name  of  the  author  or  composer  of  an  intel-  Name  of 
lectual  production  has  not  been  properly  registered,  by  author  &r 
reason  of  some  other  person  having,  in  point  of  fact,  been  ^^*j^ 
the  author  or  composer,  this  fact  should  be  pleaded  in  bar  rj^S^*^ 
to  any  action  for  infringement  ( Wood  v.  Boosey,  L.  R  3  law, 
Q.  B.  223) ;  for  although  a  person  may  well  be  the  pro- 
prietor of  a  production  which  he  never  composed,  this 
does  not   justify  him   in  registering  himself  either  as 
author  or  composer. 

It  has  been  decided  that  a  person  may  be  the  author  of 
a  work,  even  although  he  has  obtained  the  assistance  of 
others  to  get  up  the  details  (Hatton  v.  Kean,  7  C.  B. 
(N.  S.)  281,  and  see  Barjield  v.  NichoUon,  2  Sim.  & 
Stu.  1;  Hazlitt  v.  Templ&nian,  13  L.  T.  (N.  S.)  593*; 
Stannard  v.  Harrison,  24  L.  T.  (N.  S.)  570),  and  in  this 
respect  the  American  Law  is  the  same  {Heine  v.  Appleton, 
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4  Blatchf.  125  ;  Little  v.  OovZd,  2  Blatchf.  165  ;  Laurence 
V.  Danu,  4  CliflF.  1 ;    Commonwealth  v.  Desilver,  3  Phila. 
(Pa.)  31). 
ff^re  And  so  where  a  person  composes  music  to  accompany  a 

music  com-   ,  ,  ,  tr      ^ 

posed  to      drama,  the  whole  becomes  the  property  of  the  owner  of 

Tdrtma^  ^^^  latter  {Wallerstein  v.  Herbert,  16  L.  T.  Eep.  (N.  S.) 

ZthJ^/^  453,  following  Hatton  v.  Kean,  T  C.  B.  (N.S.)  268),  although 

where  an  employer  merely  suggests  the  subject^  and  leaves 

the  practical  details  to  be  carried  out  by  another  person,  the 

rule  is  different  (Shepherd  v.  Conqueat,  17  C.  B.  445,  and 

PrcpeHy    gee  Levy  v.  Rutley,  L.  R  6  C.  P.  523).    The  property  in 

lotions,      a  translation  is  in  the  tmnslator,  and  a  similar  remark 

zatians^'    applies  to  dramatizations,  abridgments,  compilations,  and 

m€^  and  ^^^^^  works  of  a  similar  nature.     The  arrangement  of  the 

compiia-     fuU  score  of  an  opera  for  the  pianoforte,  is  the  property  of 

Adapta-     *^^  adaptor  and  not  of  the  composer  of  the  full  score  {Wood 

turns.        V.  Booeeyy  L.  R.  3  Q.  B.  223 ;  Booaey  v.  Fairlie,  7  Ch.  D. 

301). 

The  author  of  a  photograph  is  he  who  takes  the  negative 
and  arranges  the  objects  to  be  represented,  and  not  the 
person  who  employed  him  to  do  so  {NoUxige  v.  Jackson, 
11  Q.  B.  D.  627 ;  52  L.  J.  Q.  B.  760). 
Periodical  By  the  18th  sect,  of  5  &  6  Vict  c.  45,  the  proprietor 
^ticlcs  in.  ^f  ^^y  periodical  work,  or  work  published  in  a  series,  or  of 
any  book,  who  has  employed  another  to  prepare  articles, 
on  the  terms  that  the  copyright  therein  shall  belong 
to  him,  is  accordingly  entitled  to  such  copyright,  and 
is,  so  far  as  his  rights  and  interests  are  concerned, 
regarded  as  the  actual  author  thereof.  There  is,  how- 
ever, in  the  same  statute,  a  proviso  that  the  author 
may  by  contract,  either  express  or  implied,  reserve  to 
himself  the  right  to  publish  his  production  in  a  separate 
form. 
Copyright       The  primary  vvle  under  this  section  is  that  the  copv- 

prima  facie  •         •         i  i  i 

remains iniight  remams   m   the  author,  unless    he  has  expressly 

author. 
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{Bishop  of  Hereford  v.  Orijffin,  IG  Sim.  190 ;  Mayltew  v. 
Maxwell,  1  Johns.  &  H.  312)  or  impliedly  {Smith  v. 
Johvson,  4  Giff.  632 ;  Sweet  v.  Benning,  16  C.  B.  484) 
disposed  of  it.     It  is  consequently  a  matter  of  evidence  SepanUe 

.  .      ,  111  •  *•      1      pnbliccUion 

m  each  particular  case  whether   the   proprietor   of  the  o/ article 
periodical  is  entitled  to  publish  the  article  in  a  separate  J^;f^ 
form  or  not  (Sweet  v.  Benning,  supra),  and  in  the  absence 
of  such  evidence  he  has  no  such  right. 

Irrespective  of  the  Act,  there  is  no  doubt  at  all  but  that 
a  person  who  employs  another  for  reward,  to  compose  a 
work,  is  himself  entitled  to  the  copyright  (Grace  v.  New- 
man, L.  R.  19  Eq.  623)  either  by  virtue  of  an  express 
agreement,  or  by  reason  of  a  mutual  but  tacit  understand- 
ing to  that  eflTect.    (Sweet  v.  Shaw,  3  Jur.  217.)     Conse- 
quently if  an  author  be  regularly  employed  by  a  publisher, 
or  be  expressly  employed  to  write  a  certain  article,  the 
publisher  becomes  primd  facie  the  owner  of  the  copy- 
right (Sweet  V.  Benning,  16  C.  B.  459).     The  question  as  What  u  a 
to  what  amounts  to  a  separate  publication  is  discussed  in  jmbiica- 
Smith  V.  Johnson,  4  QiflF.  632,  and  Mayhew  v.  Maxwell,  ^^^' 
1  Johns.  &  H.  312. 

In  the  case  of  essays  or  articles,  forming  part  of  and  ^^9^  fjf 
first  published  in  reviews,  magazines,  or  other  periodical  cation  of 
works  of  a  like  nature,  the  right  of  publishing  the  Si%me  reverL  to 
reverts  to  the   author  after  the  period  of  twenty-eisht  "!|if*^ 
years  from  the  first  publication,  for  the  remainder  of  the  o/certnm 
term  given  by  the  Act  (5  &  6  Vict.  c.  45,  s.  18)  ;  and  it  g  ^  q  y-^^ 
would  appear  that  the  only  persons  the  section  can  afiTect^  ^-  ^^»  *•  ^S- 
are,  first,  publishers  or  other  persons  who  shall  "  project, 
conduct,  and  carry  on,  or  be  the  proprietors  of  any  en- 
cyclopaedia, review,  magazine,  periodical  work,  or  work 
published   in   a  series   of  books   or  parts,  or  any  book 
whatsoever;"  and, secondly,  "the  authors  of  essays,  articles, 
or  portions  forming  part  of  and  fii-st  published  in  reviews, 
magazines,  or  other  periodical  works  of  a  like  nature.'*    In 
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those  cases,  therefore,  which  do  not  come  within  the  ex- 
press words  of  the  section,  there  will  be  no  reverter  to  the 
author  at  the  end  of  the  twenty-eight  years,  but  the  copy- 
right, either  limited  or  absolute,  as  the  case  may  be,  will 
continue  in  the  proprietor  of  the  periodical  during  the 
entire  statutory  term.  The  point  whether  the  section 
does  or  does  not  cover  any  particular  case  is  by  no  means 
unlikely  to  arise ;  and  if  it  should  do  so,  it  will  be  the 
policy  of  the  law  to  construe  the  words  of  such  section  in 
the  strictest  possible  manner  {Richardson  v.  GiWert, 
1  Sim.  (N.  S.)  3^6 ;  15  Jur.  389). 

The  words  **  or  any  book  whatsoever  "  are  also  extremely 
ambiguous,  and  may  at  any  moment  give  rise  to  an  inter- 
esting discussion. 
JFh4ir€  the      Without  regard  to  s.  18  of  5  &  G  Vict  c.  45,  although  the 
awySts    ^^^^  f^ct  of  employment  for  reward,  is  primd  fade  suffi- 
in  an        cient  to  make  the  copyright  in  the  production  the  pro- 

employer,  i  i       i      .        o 

perty  of  the  employer  on  the  basis  of  an  implied  con- 
tract to  that  effect  {Hatton  v.  Kean,  7  C.  B.  (N.  S.) 
268 ;  Walleratein  v.  Herbeit  16  L.  T.  (N.  S.)  453 ;  15 
W.  R.  838) ;  still  it  is  submitted  that  such  employer 
would  have  no  right  to  use  it,  save  and  except  for  the 
purpose  for  which  it  was  originally  composed.  Again,  it 
is  only  on  the  basis  of  an  agreement,  express  or  implied, 
that  the  copyright  can  vest  in  the  employer,  for  the 
property  is  in  the  author  unless  he  has  consented  to  part 
with  it  {Bishop  of  Herefoixl  v.  Griffin,  16  Sim.  190). 
**  The  title  to  literary  property  is  in  the  author  whose 
intellect  has  given  birth  to  the  thoughts  and  wrought 
them  into  the  composition;  unless  he  has  transferred  that 
title  by  contract,  to  another"  {Boudcavlt  v.  Fox,  5 
Blatchf.  95).  Subject  to  this  it  is  conceded  that  when  a 
person  is  employed  by  another  to  compose  for  instance, 
certain  music  on  occasion,  tlie  employer  has  an  equitable 
right  of  copy  in  the  production,  although  in  some  cases 
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for  a  limited  time  only,  and  under  such  circumstances  as 
to  amount  to  a  mere  .license  (Shepherd  v.  Conquest,  17 
C.  B.  427 ;  Levy  w.  RuUey,  L.  R.  6  C.  P.  523 ;  BoudcauU 
V.  Fox,  6  Blatchf.  (Amer.)  87).  But  where  a  person  com- 
poses a  literary  production  for  his  employer,  without  the 
scope  of  his  agreement  with  the  latter,  it  would  by  analogy 
seem  to  be  clear,  that  he  does  not  thereby  part  with  his 
right  of  copy.  It  has  been  decided  in  America,  that  where 
an  author  prepares  a  fresh  edition  of  a  work,  the  copyright 
of  which  is  vested  in  another  person,  and  such  person 
agrees  to  make  no  use  of  the  additions  in  any  fresh  issue^ 
the  copyright  in  the  new  matter  is  equitably  in  the 
author,  though  the  legal  title  is  vested  in  such  person, 
who  consequently  holds  in  trust  for  the  author  (Laturence 
V.  Dana,  4  Cliff.  1 ;  and  see  Del/  v.  Delamotte,  3  Jur. 
(N.  S.)  933). 

Where  the  plaintiff,  a  cemetery  stone  mason,  employed 
and  remunerated  a  person  to  collect  monumental  designs, 
and  published  a  book  containing  sketches  of  such  designs, 
it  was  held  that  the  plaintiff  was  entitled  to  an  injunction 
to  restrain  the  publication  of  designs  copied  from  it  (Orace 
V.  Newman,  L.  R  19  Eq.  623 ;  and  see  Barfield  v. 
Nicholson,  2  L.  J.  Ch.  90  ;  Sweet  v.  Shaw,  3  Jur.  217). 

A  person  who  causes  or  procures  to  be  designed,  en- 
graved, etched,  or  worked  in  mezzotinto  or  chiaro  oscuro^ 
any  print  or  prints,  engravings,  maps,  &c.,  is  prvmd  facie 
entitled  to  the  copyright  (7  Geo.  IlL  c.  38,  s.  1,  Stam,na/rd 
V.  Lee,  L.  R  6  Ch.  346 ;  Stcmnard  v.  Harrison,  24  L.  T. 
(N.  S.)  570),  and  so  also  a  person  who  employs  another  to 
make  any  new  and  original  sculpture,  or  model,  or  copy,  or 
cast,  has  the  sole  right  and  property  of  all  and  in  every 
such  new  and  original  sculpture  (54  Geo.  III.  c.  56, 
s.  1). 

When  any  painting  or  drawing,  or  the  negative  of  any 
photography  is  sold  or  disposed  of,  or  is  made  or  executed 
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for  or  on  behalf  of  any  other  person  for  a  good  or  a  valu- 
able consideration,  neither  the  person  so  selling  or 
disposing  of,  or  making  or  executing  such  production,  as 
the  case  may  be,  nor  the  vendee  or  assignee,  will  be 
entitled  to  copyright  unless  an  agreement  in  writing  is 
entered  into  at  or  before  the  time  of  such  sale  or  dis- 
position. If  no  agreement  is  made,  the  copyright  would 
appear  to  become  pMici  juris  (see  25  &  26  Vict, 
c.  68,  s.  1). 

With  reference  to  designs,  the  author  of  any  new  and 
.original  design  is  to  be  considered  the  proprietor  thereof, 
unless  he  executed  the  work  on  behalf  of  another  person 
for  a  good  and  valuable  consideration,  in  which  case  such 
person  shall  be  considered  the  proprietor  (see  46  &  47 
Vict.  c.  57,  s.  61). 

Where  no  question  of  employment  is  involved,  an  author 
may,  of  course,  make  any  terms  he  can  with  the  purchaser 
of  his  production ;  he  may  either  sell  it  entirely,  or  for  a 
limited  time,  or  for  a  particular  purpose,  or  he  may  grant 
a  mere  license  of  user,  absolute  or  conditional 
Difference  The  grant  of  a  license  of  user,  is  quite  a  different  thing 
^^!^l!ineni  ^^^  ^^  assignment  of  the  right  of  copy  itself  {Reade  v. 
U^i^  ^en^Zey,  4  K.  &  J.  661),  for  in  the  former,  the  copyright  re- 
mains vested  in  the  author,  and  the  licensee  obtains  a  mere 
e()uitable  right  of  user  on  the  terms  agreed  upon — a  right 
sufficient,  however,  to  enable  him  to  restrain  any  third 
person,  and  probably  the  author  also,  from  publishing  the 
work  {Sweet  v.  Cater,  11  Sim.  572,  578).  In  order  to 
divest  the  copyright,  there  must  be  an  actual  legal  assign- 
ment, otherwise  at  the  most,  a  mere  equitable  right 
will  pass  (Sweet  v.  Catena  supra ;  Lawrertce  v.  Dana,  4 
Cliff.  1). 

The  difference  between  an  assignment  and  a  mere 
license  is  a  point  of  impoiiauce,  affecting  the  conduct  of 
the  action  and  the  consequent  construction  of  the  pleadings. 
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for  large  as  the  powers  of  amendment  vested  in  the  court 
now  are,  it  is  hardly  to  be  supposed  that  they  can  give 
relief,  in  cases  where  the  title  of  the  plaintiff  is  based  upon 
an  erroneous  construction  of  law^  or  upon  a  gross  and 
important  error  of  fact. 

An  agreement  between  an  author,  and  a  publisher  or 
proprietor  of  a  periodical  or  other  work,  or  an  absolute 
assignment  between  the  same  parties,  will  be  construed 
on  ordinary  principles  of  Law  in  so  far  as  they  are  applic- 
able to  the  particular  case ;  a  discussion  of  these  principles 
would,  however,  be  out  of  place  in  a  work  aflfecting  to  deal 
with  controversial  points. 

It  may,  however,  be  mentioned  that  a  license  to  publish  License  to 
a  work  which  has  gone  through  several  editions,  or  a  laUr  cdi- 
license  to  publish  the  last  edition,  extends  to  the  matter  J^^;^  ^^. 
contained  in  all  the  previous  editions,  unless  the  agree-  ^'^"^^  ^ 
ment  provides  for  the  contrary  {Sweet  v.  Cdter,  11  Sim.  coTUaincd 
580,  per  Shadwell,  V.-C.) ;   and  although   an  absolute  ^^uum^ 
Ucense  to  publish  for  all  time,  amounts   in  eflfect  to  a^^^^^ 
disposition  of  the  copyright,  yet  if  the  agreement  be  con-  condi- 
ditioned  upon  the  performance  of  certain  acts  on   the  '/^^^ 
publisher's  or  proprietor's  part,  a  diflFerent  construction  will 
be  placed  on  the  document,  and  if  any  material  condition 
is  not  complied  with  the  contract  will  be  at  an  end  (Stevens 
V.  BenntTig,  1  Kay  &  J.  174,  per  Wood,  V.-C).   Where  also 
an  agreement  is  entered  into  under  such  circumstances  as 
would  impose  duties  on  the  parties  which  are  clearly  per- 
sonal, such  duties  are  incapable  of  vicarious  performance 
{Stevens  v.  Ben/aingy  snpra ;   on  appeal,  6  De  Q. '  M. 
&  G.  223). 

In  those  cases  in  which  the  duration  of  an  agreement  is  Author 

not  fixed,  the  author  may  at  any  time  give  Notice  of  his  ^^  con-- 

intention  to  determine  it,  and  this  will  operate  to  prevent  ^JJ^L^ 

the  publication  of  any  new  edition  upon  which  the  pub-  o>^  ^ 

lisher  has  not,  at  the  receipt  of  the  notice,  actually  incurred  pubiica- 

L  2  ^'^- 
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Publisher  expense   (Reade  v.  Bentley,  3  K  &  J.  271 ;  Reade  v. 

%n  the  , 

absence  of  Beutley  (No.  2)  4  K.  &  J.  656, 4  Jur.  (N.  S.)  82),  but  it  is 
Hodeter-  ^^^^  the  publisher  to  determine  the  number  of  copies  and 
number  of  ^^^  price  at  which  they  are  to  be  sold  "when  the  agreement 
copies  to     is  silent  upon  the  subject  (ibid.). 

an  edition  *  , 

and  price.       Where  the  license  extends  to  "a  second  edition,"  it 

Meaning    does  not  necessarily  follow  that  the  publisher  is  precluded 

tian."        from  inserting  on  the  title  page  "  third  edition,"  for  an 

edition  cannot  always  be  limited  to  the  number  of  copies 

struck  off  at  one  impression  (JPulte  v.  Derby,  6  McLean 

(Amer.)  328).    The  question  is,  or  ought  to  be,  one  of  fact, 

whether  or  no  the  extra  copies  printed   formed  a  third 

edition  or  only  part  of  a  second,  and  as  to  this,  it  may  be 

remarked,  that  where  an  edition  is  put  forth  to  the  public, 

and  fresh  batches  of  the  work  are  subsequently  issued  at 

successive  periods,  each  batch  constitutes  a  new  edition, 

although  not  reprinted,  but  kept  in  stock  the  whole  time 

{Reade  v.  Bentley  (No.  2),  4  K.  &  J.  666).     It    was 

decided  in  a  Scotch  case,  that  where  a  number  of  copies 

are  destroyed  by  fire,  and  fresh  copies  are  printed  to  supply 

their  place,  such  fresh  copies  are  merely  in  substitution, 

and  do  not  constitute  a  new  edition  (Blackwood  v.  Brew- 

8ter,  23  Sc.  Sess.  Cas.  (2nd  Ser.)  142). 

Remedy         An  author,  who  unjustifiably  refuses  to  deliver   the 

author  for  remaining  part  of  a  manuscript  which  he  has  contracted 

MhJr^  ^  ^^   supply*  i^ay  be   proceeded  against  for  damages  for 

manu'       breach  of  the  contract,  the  measure  of  damages  being,  the 

expense  incurred  by  the  publishers,  and  the  profits  they 

would  probably  have  realized  by  the  publication  {Oale  v. 

Leckie,  2  Stark.  109). 

American      In  the  United  States,  the  ownership  of  property  in 

vemtng      periodical  literature  and  contributions,  is  goveiued  upon 

^^^'^    principles  similar  to  those  applying  to  ordinary  literary 

dieal         productions  in  that  country,  and  it  has  been  judicially 

literatUTe,  - 

determined  that  a  **  proprietor  '*  may  become  entitled  to 
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copyright,  by  virtue  of  the  contract  of  employment  sub- 
sisting between  himself  or  his  assignor,  mediate  or  imme- 
diate, and  the  author  (U.S.  Rev.  Stat.  4952.  Little  v. 
O&uld,  2  Blatchf.  165 ;  Heine  v.  Appleton,  4  Blatchf. 
125  ;  Lawrence  v.  Dana,  4  Cliff.  1) ;  at  one  time,  how- 
ever, this  was  a  disputed  point  (see  Pierpont  v.  Fawle, 
2  Woodb.  &  M.  23  ;  Atwill  v.  Ferrell,  2  Blatchf  39). 

Lastly,  copyright  may  vest  in  joint  owners,  but  in  order  Joint 
that  it  shall  do  so,  the  production  must  be  the  result  of  a 
preconcerted  joint  design,  and  mere  subsequent  improve- 
ments by  another  person  will  not  constitute  him  a  joint 
author  of  the  work  {Levy  v.  Rutley,  L.  R.  6  C.  P.  523,  and 
see  Shelley  \,Ito88y  cited  idem,  p.  531).  Where  copyright 
does  vest  in  joint  authors,  they  will  each  obtain  a  distinct 
but  undivided  part  or  share  of  Ahe  production,  and  each 
can  use  his  own  right  alone,  without  using  or  receiving 
any  aid  or  benefit  whatever  from  the  other  or  others 
(Carter  v.  Bailey,  64  Maine  (Amer.)  458,  per  Virgin,  J., 
and  see  GovZd  v.  Banks,  8  Wend.  (N.  Y.)  Amer.  563 ; 
Maclean  v.  Moody,  20  Sc.  Sess.  Cas.  (2nd  Ser.)  1154). 

As  already  stated,  a  Common  Law  right  of  copy,  which  Necessity 
is  the  inherent  property  of  every  author,  is  vested  in  him  tration  in 
until  he  shall  do  something  to  deprive  himself  of  such  Jj^^^^*^ 
right.     It  is,  therefore,  a  mistake  to  suppose  that  registra-  property. 
tion  is  absolutely  necessary,  before  the  proprietor  can 
acquire  a  legal  title ;  that  he  already  has  at  the  Common 
LaWy  and  all  the  legislature  has  done,  is  to  decree  that  the 
right  of  the  proprietor  to  sue  for  any  infringement  of  his 
copyright,  shall,  unless  he  sues  at  Common  Law,  remain  in 
abeyance  until  he  has  conformed  to  the  provisions  of  the 
statute  (5  &  6  Vict.  c.  45,  s.  24.    Caasell  v.  Stiff,  2  K  &  J. 
279 ;  ChappeU  v.  Davidson,  25  L.  J.  (C.  P.)  225,  18  C.  B. 
194).     Consequently,  the  proprietor  is*  not  required  to 
prove  that  his  production  was  registered  when  the  right 
of  action  first  arose  {Murray  v.  Bogue,  1  Drew.  368 ; 
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Stannard  v.  Lee,  L.  R.  6  Ch.  346 ;  Hogg  v.  Scott^  L.  R. 
18  Eq.  444 ;  Ooubaud  v.  WaUace,  36  L.  T.  (N.  S.)  704), 
but  l)c  may  register  at  any  time  before  action  brought 

{ibid). 
In  Eiig-  Iii  England,  the  proprietor  of  copyriglit  in  any  book, 
land.  should,  if  hc  wishes  to  be  able  to  sue  for  the  infringement  of 
his  right  of  copy  therein,  make  entry  in  the  registry  book 
of  the  Stationers'  Company,  of  the  title  of  such  book,  the 
time  of  first  publication,  the  name  and  place  of  abode  of 
the  publisher,  and  the  name  and  place  of  abode  of  the 
Jnsujffi-  proprietor  of  the  book  or  of  any  portion  of  the  copyright 
irre(/u!ar  (^  &  6  Vict.  c.  45,  s.  13),  and  in  any  action  for  infringe- 
^iwn^^'  ™^"^  ^^  defendant  may  set  up  by  way  of  defence,  that 
Dtfciux.  any  one  or  more  of  the  facts  stated  in  the  book  are  untrue 
in  point  of  fact,  or  insufficient  {Collette  v.  Goode,  7  Ch.  D. 
842).  Thus  he  may  plead  that  the  month  only,  and  not 
the  day  of  publication  is  registered  {Mathieson  v.  Harrod, 
L.  R.  7  Eq.  270),  or  that  the  wrong  date  is  given  {Low  v. 
Rouiledge,  33  L.  J.  (N.  S.)  Ch.  717,  and  see  Page  v.  Wiaden, 
20  L.  T.  (N.  S.)  435),  or  that  a  mistake  in  the  publisher's 
name  or  firm  (Low  v.  Routledge,  supra),  that  is,  in  the  name 
of  the  "  first  publisher  "  (Coote  v.  Judd,  23  Ch.  D.  727),  or 
in  the  name  or  place  of  abode  of  the  author  or  composer 
( Wood  V.  Boosey,  L.  R.  3  Q.  B.  223)  has  occurred,  or  that 
such  name  is  not  that  of  the  true  author  or  composer 
(  Wood  V.  Boosey,  supra).  Again,  a  plea  that  the  registered 
proprietor  was  not  the  proprietor  at  the  time  of  registra- 
tion is  good,  even  although  he  was  the  original  proprietor 
( Weldon  v.  Dicks,  10  Ch.  Div.  247),  and  so  also  is  an 
allegation  by  way  of  defence,  that  the  date  given  is  not 
the  original  date  of  publication  (Page  v.  Wisden,  20  L.  T, 
(N.  S.)  435).  But  when  the  proprietor  was  abroad  at  the 
time  of  publication,  he  was  held  to  be  justified  in  giving 
his  address  as  that  of  the  publisher  {Lover  v,  Davidson,  1 
0.  B.  (N.  S.)  182) ;  it  is  presumed,  however,  that  if  a  work 
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should  be  registered  before  actual  publication,  that  this 
would  be  fatal  {Correspcmdent  Newspaper  Co,  v.  Saunders^ 
11  Jur.  (N.  S.)  540,  per  Wood,  V.-C,  and  see  Mut^xty  v. 
Bog\ie,  1  Drew.  353).  Further,  when  the  proprietor  of 
copyright  in  a  book,  desires  to  make  entry  thereof,  he  must 
enter  the  name  of  the  first  publisher,  and  if  the  name  of 
the  proprietor  himself  be  entered  as  publisher,  he  not 
being  the  first  publisher,  such  an  entry  will  be  bad  (Coote 
V.  Jvdd,  23  CL  Div.  727). 

Any  one  or  more  of  these  defences  if  proved,  is  or  are 
fatal,  and  as  no  power  of  amending  the  register  at  this 
stage  exists,  the  plaintiff  must  make  a  new  and  correct 
entry  and  commence  de  novo  {Low  v.  Roviledge,  L.  R. 
I  Ch.  42 ;  StOTvnard  v.  Lee,  6  Id.  34G ;  Hogg  v.  Scott, 
L.  R.  18  Eq.  444). 

If  an  author  should  publish  another  edition  of  his  work  -^^^  «''■ 

'■  .     .  iian  some' 

which  is  not  a  mere  reprint  of  the  first,  it  is  a  new  work,  tinus 
so  far  as  the  materials,  alterations,  and  additions  are  con-  ^  ^  ^,^ 
cemed,  and  in  order  to  enable  him  to  sue  in  respect  of  the  ^"^^^ 
infringement  of  his  rights  in  those  portions  of  the  second 
edition  which  are  new,  he  must  first  i*egister  the  book  in 
which  they  are  contained  {Murray  v.  Bogue,  1  Drew.  365, 
per  Bandersley,  V.-C,  and  see  Hutchings  v.  Sheard,  W. 
N.  1881,  p.  20).  The  statute  25  &  26  Vict.  c.  68,  s.  4, 
regulating  the  right  of  copy  in  paintings,  drawings,  and 
phetographs,  provides  irUer  alia,  that  a  "  short  description 
of  the  nature  and  subject  of  the  work "  shall  be  entered 
in  the  register ;  it  has  been  held  that  this  provision  is 
sufficiently  complied  with,  when  words  are  used  descriptive 
of  the  appearance  of  the  composition,  as  for  example, 
''painting  in  oil — my  first  sermon,"  "photograph — ^my 
second  sermon  "  {ex  parte  Beal,  L.  R.  3  Q.  B.  387). 

Maps,  if  coming  within  the  provisions  of  5  &  6  Vict.  c.  ^ap« 
46,  (see  StoTmard  v.  Lee,  L.  R.  6  Cb.  346),  should  be  as  books, 
registered  as  ^' books  ;"  but  a  bird's  eye  view  of  a  locality 
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Bird's  eye  is  a  landscape  within  7  Geo.  III.,  c.  38,  s.  1,  and  no 

views,  , 

registration  is  essential  {Stannard  v.  Harrison,  24  L.  T. 
Rep.  N.  S.  570),  but  it  must  be  remembered  that  under 
the  statutes  relating  to  engravings,  prints,  and  lithographs 
(8  Geo.  II.,  c.  13 ;  7  Geo.  III.,  c.  38 ;  17  Geo.  IIL,  c.  57  ; 
6  &  7  Will  IV.,  c.  59 ;  15  &  16  Vict.  c.  12,  s.  14),  no 

Prints,  action  for  piracy  can  be  maintained,  unless  the  date  of 
publication  and  the  name  of  the  owner  appear  on  the 
print,  engraving,  or  lithograph  (Harrison  v.  Hogg,  2  Ves- 
323 ;  Thompson  v.  Symonds,  5  T.  R.  41 ;  Newton  v, 
Covne,  4  Ring.  234 ;  Brooks  v.  Cock,  3  Ad.  &  Ell  138 ; 
Avanzo  v.  Mudie,  10  Ex.  Rep.  203 ;  Graves  v.  Ashford, 
L.  R.  2  C.  P.  410 ;  Rock  v.  Lazarus,  L.  R.  15  Eq.  104). 

Engraving  Assuming  an  engraving  to  be  bound  up  with  a  book,  the 

hound  up  ,,  . 

in  book,  former  is  incorporated  in  the  latter,  and  it  is  sufficient  if 
that  is  registered  (Bogue  v.  Houlston,  5  De  G.  &  Sm. 
267 ;  Bradbury  v.  Hotten,  L.  R.  8  Ex.  1). 

Paintings,      No  proprietor  of  any  copyright  in  any  painting,  drawing, 

andphuo-  ^'  photograph,  not  registered  under  25  &  26  Vict.  c.  68,  s. 

graphs,  4^  J3  entitled  to  the  benefit  of  that  Act,  and  no  action  is 
sustainable,  nor  can  any  penalty  be  recovered  in  respect  of 
anything  done  before  registration.  The  forms  of  entry 
prescribed  by  5  &  6  Vict.  c.  46  with  respect  to  books,  are 
applicable  to  25  &  26  Vict.  c.  68,  with  such  variations  as 
the  nature  of  the  case  may  require* 

Periodical  In  the  case  of  cyclopaedias,  reviews,  magazines,  or  * 
periodical  works,  or  other  work  published  in  a  series  of 
books  or  parts,  the  proprietor  must  register,  1,  the  title  of 
the  work,  2,  the  date  of  publication  of  the  first  number, 
volume,  or  part,  3,  the  name  and  place  of  abode  of  the 
proprietor  and  the  publishers  (6  &  6  Vict,  c  45,  s.  19,  and 
see  Sweet  v.  Benning,  16  C.  B.  459).  After  registration  of 
the  first  number,  each  succeeding  number  {Piatt  v.  Walter, 
17  L.  T.  (N.  S.)  159,  per  Lord  Chelmsford ;  and  see  Corres- 
pondent Newspaper  Co.  v.  Saunders,  11  Jur.  (N.  S.)  S40; 
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McutweU  V.  Hogg,  L.  R  2  Ch.  307  ;  Henderson  v.  Maaywell, 
4  Ch.  D.  163 ;  5  Id.  892),  including  the  contents  (Hen^ 
deraon  v.  McucweU,  supra),  will  be  protected. 

It  has  been  judicially  detennined  that  a  newspaper  A^««»- 
must  be  registered  under  5  &  6  Vict.  c.  45,  ss.  2, 18,  and 
unless  this  is  done  the  proprietor  of  the  newspaper  will 
have  no  right  to  sue  in  respect  of  any  article  appearing 
therein  {ante,  p.  79).  The  Newspaper  Libel  and  Regis- 
tration Act  (44  &  45  Vict.  c.  60),  though  it  establishes  a 
register  of  proprietors,  and  provides  penalties  in  certain 
cases,  in  no  way  affects  any  of  the  rights  of  copy  in  a 
periodical  of  this  nature. 

The  right  of  representation  of  a  dramatic  piece  or  Dramatic 
musical  composition,  as  well  as  the  maintenance  of  an  ^!^^ 
action  for  the  infringement  of  that  right,  is  secured 
without  any  registration  of  the  text  {Russell  v.  Smith, 
12  Q.  B.  217 ;  Clark  v.  Bishop,  25  L.  T.  (N.  S.)  908 ; 
and  see  also  Lacy  v.  Rhys,  4  Best  &  S.  873 ;  Marsh 
V.  Conquest,  17  C.  B.  (N.  S.)  418 ;  5  &  6  Vict.  c.  45, 
s.  24). 

In  the  case  of  sculpture,  the  name  of  the  owner  and  the  Sculpture, 
date,  must  be  placed  on  the  production,  **  before  the  same 
shall  be  put  forth  or  published"   (54   Geo.  III.  c.  56, 
ss.  1,  3),  and  if  this  is  not  done,  no  proceedings  can  be 
taken  in  respect  of  any  infringement 

By  46  &  47  Vict  c.  57  :  the  Patents,  Designs  and  Trade  Patents, 
Marks  Act,  1883,  the  proprietor  of  a  design  will  have  fj^^JJ^^. 
copyright  in  it  during  five  years /ro?n  the  date  ofregistra-  ^f^^ka, 
tion  (s.  50).     Consequently  it  would  appear  that  no  action 
will  lie  either  for  penalties  or  damages  in  respect  of  any- 
thing done  before  registration  (see  sect.  58),  though  in 
some  instances  an  action   on  the  case  for  damages  at 
common  law  might  be  sustainable. 

Any  entry  on  the  register  may  be  expunged  or  varied  Expunging 
on  application  to  the  court  (5  &  6  Vict  c.  46,  s.  14 ;  25  &  entry  om 

register. 
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26  Vict  c.  68,  s.  5),  but  it  raust  clearly  be  shown  not  only 
that  the  entry  complained  of  is  false,  but  that  the  true 
entry  can  be  substituted  (Ex  parte  Davidson,  18  C.  B. 
297;  2  Jur.  (N.  S.)  1024),  and  the  application  must  be  made 
by  some  person  aggrieved  (ChappeU  v.  Purday,  12  M.  & 
W.  303  ;  Ex  paiie  Davidson,  supi'a  ;  Be  Walker  aiid 
Graves,  20  L.  T.  (N.  S.)  877 ;  Graves'  Case,  L.  R  4  Q.  B. 
721).  A  person  is  considered  to  be  aggrieved,  when  he 
can  show  that  ''the  entry  is  inconsistent  with  some  right 
that  he  sets  up  on  himself^  or  some  other  person,  or  that 
the  entry  would  really  interfere  with  some  intended  action 
on  the  part  of  the  person  making  the  application" 
{Graves'  Case,  supi^a,  724,  per  Hannen,  J.),  that  is,  he 
must  ''have  some  substantial  objection,  going  to  the 
merits  of  the  registered  proprietor's  title"  (ibid,  per 
Blackburn,  J.). 
In  the  due  In  the  case  of  designs,  the  court  may  on  the  application 
0/  esijpis,  ^j  ^^y  person  aggrieved  by  the  omission  without  sufficient 
cause  of  the  name  of  any  person  from  any  register  kept 
under  the  Patents,  Designs  and  Trade  Marks  Act,  1883,  or 
by  any  entry  made  without  ^sufficient  cause  in  any  such 
register,  make  such  order  for  making,  expunging,  or  vary- 
ing the  entry,  as  the  court  thinks  fit ;  or  the  court  may 
refuse  the  application ;  and  in  either  case  may  make  such 
order  with  respect  to  the  costs  of  the  proceedings  as  the 
court  thinks  fit  (46  &  47  Vict.  c.  67,  s.  90).  The  court  may 
in  any  proceeding  under  the  section,  decide  any  question 
that  it  may  be  necessary  or  expedient  to  decide  for  the 
rectification  of  a  register,  and  may  direct  an  issue  to  be 
tried  for  the  decision  of  any  question  of  fact,  and  may  * 
award  damages  to  the  party  aggrieved  {ibid,  sub-s.  2). 
Power  is  also  vested  in  the  comptroller  to  correct  clerical 
errors  of  the  kind  mentioned  {ibid,  s.  91),  and  with  the 
sanction  of  the  Board  of  Trade,  to  dispense  with  the  per- 
formance of  any  act  or  thing,  document^  declaration^  or 


OF   COPYRIGHT.  155 

m 

evidence,  which  may  be  necessary  to  be  done  by  any  person 
under  the  rules  (r.  29). 

In  all  cases  of  registration  under  5  &  6  Vict  c.  45,  the  Certified 
certified  copy  obtained,  is  primd  facie  proof  of  ownership  gistratum 
only,  and  may  consequently  be  rebutted  (s.  11;  Booaey  y»^oo/o/^^^ 
Davidson,  13  Q.  B.  257 ;  Jeffreys  .v.  Kyle,  18  Sc.  Sess.  (^^'^'^P- 
Gas.,  2nd  Ser.,  906 ;  Hazlitt  v.  TeTiiplernan,  13  L.  T.  (N, 
S.)  593 ;  Graves'  Case,  L.  K.  4  Q.  B.  715). 

In  the  United  States  a  person  is  not  entitled  to  copy-  Reffidra- 
right  in  any  production,  without  registration  {Parkinson  i/niud 
V.  Laselle,  3  Sawyer,  333,  per  Sawyer,  J.)  under  the  proper  ^^^'^* 
statute  (U.  S.  Revised  Stat.  ss.  4948 — 4971),  and  conse- 
quently he  cannot  bring  any  action  in  respect  of  anything 
done  before  registration.    It  is  further  provided  that  every 
copy  of  a  copyrighted  production  must  have  inscribed  on 
it,  or  on  the  substance  on  which  it  is  mounted,  the  notice 
of  entry  in  the  prescribed  form  (s.  4962).     In  America,  as 
in  this  country,  provision  is  made  for  the  delivery  of  copies 
of  books  to  various  public  institutions,  but  the  omission  to 
do  this  merely  involves  a  pecuniary  penalty,  and  cannot 
be  pleaded  in  bar  (5  &  6  Vict,  c  45,  s.  8 ;  U.  S.  Revised 
Stats,  ss.  4959,  4960). 

Both  in  this  country  and  in  America,  the  author  qf  a  As9{gn' 
work  may  before  publication,  by  virtue  of  the  common  law,  copyright, 
and  afterwards,  either  by  operation  of  statute  or  independ- 
ently of  it,  assign  his  right  and  interest  to  another  (5  & 
6  Vict.  c.  45,  ss.  2,  3  ;  and  refer  to  Cocks  y.  Purday,  12 
Jur.  678,  per  Wilde,  0.  J. ;  Jefferysy.  Boosey,  4  H.  L.  Cas. 
853,  .^61'  Crompton,  J. ;  Rev.  Stat.  ss.  4952,  4955 ;  Folsom 
V.  Marsh,  2  Story  (Amer.),  100 ;  Paige  v.  BanJcs,  IS  Wall 
(Amer.),  608  ;  Lawrence  v.  Dana,  4  Clifif.  1). 

At  common  law,  the  author's  rights  over  his  production  At  com- 
may  be  transferred  by  simple  delivery  of  the  manu- 
script, coupled  with  the  intent  of  parting  with  all  his 
rights  in  it  (see  Lawrence  v.  Dana^  supra),  or  by 


156  ON  THE  VESTING 

operation  of  law,  (see  Little  v  Oould,  2  Blatchf.  (Amer.), 
165,  362  ;  Folaom  v.  Marsh,  2  Story  (Amer.),  100),  and  it 
is  even  supposed  that  a  pei*son  who  finds  a  manuscript, 
under  such  circumstances  as  to  render  it  res  nuUius,  would 
be  entitled  to  the  right  of  copy,  and  in  this  event  it  would 
make  no  difference  whether  the  author  s  name  were  known 
or  not  (see  the  remarks  of  Lord  Deas  in  Maclean  v. 
Moody,  20  Sc.  Sess.  Cas.,  2nd  Ser.  1163).  A  right  of  copy 
may  therefore  be  secured  by  an  author  of  a  work,  or  by 
any  person  or  corporate  body  {Marzials  v.  Oibbons,  L.  R. 
9  Ch.  518),  by  any  of  the  modes  of  transfer  recognized  at 
common  law,  for,  independently  of  statute,  there  is  no  dis- 
tinction between  the  transfer  of  literary  property  and 
personal  property  of  any  other  description  (Parton  v. 
Prang,  3  Cliff.  (Amer.),  550,  per  Clifford,  J.). 
By  sUUute,  Copyright  coming  within  or  protected  by  5  &  6  Vict.  c. 
45,  may  after  publication,  be  assigned  under  the  13th 
section  by  making  entry  of  such  assignment  in  the  book 
of  registry,  as  is  in  the  said  section  provided ;  it  is,  how- 
ever, evident,  that  this  section  will  not  apply  to  any 
assignor  who  is  not  himself  registered,  for  the  terms  of  the 
section  are  limited  to  the  "registered  proprietor."  As 
however  it  is  by  no  means  essential  that  a  production 
should  be  registered  under  this  Act  immediately  on  publi- 
cation, but  only  before  action  brought  {ante,  p.  149),  it 
becomes  necessary  to  inquire,  how  copyright  can  be  trans- 
fen-ed  independently  of  the  statute,  that  is  to  say,  after 
publication  and  befoi*e  registration,  or  after  registration, 
where  it  is  not  intended  to  rely  on  the  provisions  of  the 
Act  itself. 
Indeven-  It  was  at  One  time  universally  thought  that  copyright  in 
aUUuL  ^  literary  production  must  be  assigned  by  instrument  in 
writing,  at  least  that  was  the  presumption  acted  upon  in 
many  decided  cases  (see  Power  v.  Walker,  3  Maule  &  S.  9  ; 
Davidson  v,  Bohn,  6  C.  B.  456 ;  Jefferys  v.  Boosey,  4  H.  L. 
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Cas.  815 ;  Jeffreys  v.  Kyle,  18  Sc.  Sess.  Cas.,  2nd  Ser.,  906 ; 
and  on  appeal  Kyle  v.  Jeffreys,  3  Macq.  611 ;  Shepherd  v. 
Conquest,  17  C.  B.  427 ;  Bamett  v.  Glossop,  3  Dow.  Pr. 
Cas.  625  ;  Cumberland  v.  Copeland,  1  Hurl.  &  C.  194), 
although  a  deed  was  never  considered  necessaiy  for  that 
purpose  {Marsh  v.  Conquest,  17  C.  B.  (N.  S.)  418),  but  as 
these  authorities  were  all  decided  under  8  Anne,  c.  19  and 
54  Geo.  III.  c.  156,  both  now  repealed  by  5  &  6  Vict  c. 
45,  and  confessedly  upon  the  assumption  that  the  legisla- 
ture having  required  a  mere  license  on  the  part  of  the 
proprietor  to  be  in  writing  (8  Anne,  c.  19),  could  never 
have  intended  an  assignment  to  be  by  parol,  it  is  evident 
that  this  statement  of  the  law  cannot  be  considered  to  be 
binding  at  the  present  day.  It  was  indeed  doubted  at  the 
time,  or  soon  after  {Cumberland  v.  Copeland,  7  Hum.  & 
N.  133,  per  Bramwell,  B. ;  Jeffreys  v.  Kyle,  18  Sc.  Sess. 
Cas.,  2nd  Ser.  914,  passim),  for  there  never  was,  nor  is 
there  now,  any  express  reference  in  any  enactment  on  the 
subject.  It  has,  however,  been  held  that  the  construction 
placed  on  the  two  repealed  statutes,  is  equally  applicable  to 
the  statute  5  &  6  Vict.  c.  45,  and  if  this  decision  is  con*ect 
every  assignment  even  independently  of  that  Act  must 
be  in  writing  {Leyland  v.  Stewart,  4  Ch.  D.  419).  It 
is  submitted  that  this  decision  is  open  to  doubt,  for  the 
Statute  of  Victoria  does  not  refer  to  the  subject  of  assign- 
ment any  further  than  to  recommend  an  entry  on  the 
register,  and  it  is  provided  by  s.  2  that  the  word  "  assigns, 
shall  be  construed  to  mean  and  include  every  person  in 
whom  the  interest  of  an  author  in  copyright  shall  be 
vested,  whether  derived  from  such  author  before  or  after  the 
publication  of  any  book,  and  whether  acquired  by  sale, 
gift,  bequest,  or  by  operation  of  law,  or  otherwise."  Now 
as  a  matter  of  law,  it  is  clear  that  an  assignment  before 
publication  is  good  at  common  law,  even  if  by  parol  (see 
Lover  v.  Davidson,  1  C.  B.  (N.  S.)  182),  and  as  an  acqui- 
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sition  by  operation  of  law  is,  in  some  instances  at  least 
(as  in  bankruptcy),  good  without  writing  (In  re  Gurry,  12 
Jr.  Eq.  391 ;  and  see  MoAvman  v.  Tegg,  2  Buss.  392,  per 
Lord  Eldon) ;  it  follows  that  the  only  logical  conclusion 
to  which  it  is  possible  to  arrive,  is,  that  the  framer  of  the 
Act  did  not  intend  to  make  any  distinction  between  copy- 
right derived  from  the  author  "  before  publication  "  and 
that  derived  "  after  publication  "  {Cocks  v.  Purday,  5  C.  B. 
860). 
Produetian     Assuming  for  the  moment,  however,  that  an  assignment 
osaignmLt  niust  be  in  writing,  then  it  is  clear  that  all  intermediate 
^^^"^  ^^  assignments  will  be  presumed  to  exist  on  proof  of  the  last 
assign-       transfer,  and  the  onus  of  showing  that  such  mesne  assign- 
ments  never  existed,  is  on  the  defendant  {Morris  v.  Kelly, 
1  Jac.  &  W,  481).    The  title,  however,  must  be  a  legal  one, 
for  no  action  can  be  sustained  unless  the  holder  of  the  legal 
title  is  before  the  Court  {CoUmme  v.  DuncomJbe,  9  Sim. 
151,  2  Jur.  654). 
Assign'         An  assignment  of  copyright  to  a  foreigner  in  a  foreign 
copyHght    Country,  made  according  to  the  law  of  that  country,  would 
^^fo-      not  seem  to  confer  on  the  foreign  assignee,  any  sufficient 

rngner  %n  -^  o  o        »        .^ 

a  foreign    right  to  make  an  assignment  here  (see  Jefferys  v.  Boosey, 
country.     ^  jj  j^  q^  g^^  .  Qhappell  V  Purday,  14  Mee.  &  W.  303, 

overruling  to  this  extent  Cocks  v.  Purday,  5  C.  B.  860  ; 
Boosey  v.  Davidson,  13  Q.  B.  257  ;  18  L.  J.  Q.  B.  174). 
Assign-  Assignments  of  copyright  in  paintings,  drawings,  and 

copyright    photographs  must  be  in  writing,  and  such  assignment  must 
vipaiiu-    also  be  registered  (25  &  26  Vic.  c.  68,  ss.  1,  3,  and  4).     In 
drawings,  these  and  similar  cases,  it  would  appear  that  no  assignment 
graf^.      or  license  can  be  registered  before  the  author  or  proprietor 
himself  has  registered  {JewUt  v.  Eckhardt,  L.  R.  8  Ch. 
Div.  410,  per  M.  R.) ;  although  a  contraiy  opinion  was  at 
one  time  held  {Graves*  Case,  L.  R.  4  Q.  B.  715).     Conse- 
quently where  the  transferor  becomes  bankrupt  before  the 
transferee  has  registered,  the  better  opinion  is  that  the 
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trustee  is  legally  entitled  to  the  copyright  {Longman  v. 
Tripp,  2  Bos.  &  Pul.  N.  R.  67).  It  has  been  held  under 
25  &  26  Vic.  c.  68,  s.  3,  that  where  the  plaintiff,  who  was 
the  proprietor  and  publisher  of  a  magazine,  agreed  verbally 
with  the  defendant  to  purchase  from  him  the  right  to 
engrave  certain  photographs,  no  action  for  specific  perform- 
ance or  damages  would  lie,  there  being  no  written  agree- 
ment or  part  performance  to  take  the  case  out  of  the 
statute  (Strahan  v.  Graham,  17  L.  T.  (N.  S.)  457). 

The  Patents,  Designs  and  Trade  Marks  Act,  1888,  vests  in  designs, 
in  the  person  for  the  time  being  entered  on  the  register  as 
proprietor  of,  inter  alia,  any  design,  power  to  assign,  grant 
licenses  as  to,  or  otherwise  deal  with  his  design,  and  the 
comptroller  on  request  and  "  on  proof  of  title  to  his  satis- 
faction," shall  cause  the  name  of  the  assignee  or  licensee  to 
be  entered  as  proprietor  (s.  87).  Rule  22  of  the  Designs 
Rules  1883,  provides  that  where  a  person  becomes  entitled 
to  the  copyright  in  a  registered  design,  or  to  any  share  or 
interest  therein,  by  assignment,  transmission,  or  other 
operation  of  law,  or  where  a  person  acquires  any  right  to 
apply  the  design  either  exclusively  or  otherwise,  a  request 
for  the  entry  of  his  name  in  the  register  as  such  proprietor 
of  the  design,  as  of  having  acquired  such  right,  as  the  case 
may  be,  shall  be  addressed  to  the  Comptroller,  and  left  at 
the  Patent  OflSce,  Designs  Branch.  It  would  appear  that 
an  assignment  in  writing  is  not  necessary,  since  provision 
is  made  for  a  statutory  declaration,  verifying  the  statements 
contained  in  the  claimant's  application,  and  it  is  further 
directed  that  the  comptroller  may  demand  such  other 
proof  of  title  as  he  may  deem  necessary  (see  rules  23 — 28). 
It  remains,  however,  to  be  seen  whether  the  comptroller 
will  consider  an  assignment  in  writing  to  be  the  only  satis- 
factory proof  of  title  (see  Jewitt  v.  Eokharclt,  8  Ch.  Div. 
404). 
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In  en-  Jt  has  not  yet  been  judicially  detennined  how  the  copy- 

gravings,       .         ,  , 

right  in  engravings  should  be  transferred,  but  as  the  Stat. 
8  Geo.  IL,  c.  13,  s.  1  provides  that  a  license  under  the  Act 
must  be  in  writing,  signed  in  the  presence  of  two  witnesses, 
it  is  thought  that  an  assignment  would  be  properly  carried 
into  effect  in  the  same  manner.  It  is  probable  that  a 
person  would  acquire  a  right  of  copy  by  taking  a  delivery 
of  the  plate  from  which  the  engraving  was  struck  (see  8 
Geo.  II.  c.  13,  s.  1,  Stevens  v.  Gladding,  17  How.  452). 
In  maps.  Maps  are  treated  as  "  Books,"  and  the  copyright  in  them 
will  be  assignable  in  the  same  way.  In  cases  falling 
within  Stann^rd  v.  Han^ison,  24  L.  T.  Rep.  570,  copy- 
right in  maps  should  be  transferred  as  in  the  case  of  copy- 
right in  engravings. 
Assign-  Qn  an  absolute  assignment  of  copyright  in  a  dramatic 

copyright  production,  the  right  of  representation  is  included  {Cumber^ 
^^^^-  ^am?  V.  Planche,  1  Ad.  &  Ell.  580),  but  the  assignment 
^•^^^IttAa  ™ust  embrace  "all  property'*  (Ex  parte  Hutchinga,  W. 
rigJu  of  N.  1879, 114),  otherwise  the  rule  will  be  the  reverse,  for  the 
latum,  rights  in  the  production  itself,  and  over  the  representation 
are  quite  distinct  (5  &  6  Via  c.  45,  s.  22,  Chappell  v. 
Booaey,  51  L.  J.  (N.  S.)  Ch.  625). 
Assign-  Whether  a  transfer  of   the   right   of   representation 

the  right  must  be  in  writing,  would  seem  to  be  doubtful  {Shepherd 
*{Z^  V.  Conquest,  17  C.  B.  427;  but  see  Lacy  v.  Toole,  15  L.  T. 
<^y-  (N.  S.)  512,  per  Byles,  J. ;  Marsh  v.  Conquest,  17  C.  B.  (N. 
S.)  418  ;  Lacy  v.  Bhys,  4  B.  &  S.  883,  per  Cockbum,  C.  J.), 
that  it  need  not  be  attested  {Cumherla/iid  v.  Copeland,  1 
Hurl.  &  C.  194),  nor  sealed  {Marsh  v.  Conquest,  17  C.  B. 
(N.  S.)  418)  is  clear.  The  question  when  it  shall  again  arise, 
will  probably  be  decided  with  reference  to  the  combined 
provisions  of  3  &  4  Will.  IV,  c.  15,  and  5  &  G  Vict.  c.  45, 
s.  20,  although  in  neither  of  these  Acts  is  there  any  direct 
provision  for  an  assignment  in  writing. 
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Nothing  is  said  in  the  Act  regulating  the  right  of  copy  Assign- 
in  sculpture  (54  Geo.  III.  c.  56)  respecting  assignment,  and  figj^t  ^ 
therefore  it  may  be  inferred  that  a  writing  is  not  necessary.  J^  p 
By  the  4th  section  of  the  Act,  however,  it  is  provided  that 
no  person  or  persons  who  should  or  might  thereafter  pur- 
chase the  right  or  property  of  any  new  and  original  sculp- 
ture or  model,  or  copy  or  cast,  or  of  any  cast  from  nature, 
or  of  any  of  the  matters  and  things  published  under  or  pro- 
tected by  virtue  of  the  Act,  of  the  proprietor  or  proprietors, 
expressed  in  a  deed  in  writing  signed  by  him,  her,  or  them 
respectively,  with  his,  her,  or  their  own  hand  or  hands,  in 
the  presence  and  attested  by  two  or  more  credible  witnesses, 
shall  be  subject  to  any  action  for  copying  or  casting  or 
vending  the  same,  anything  contained  in  the  Act  to  the 
contrary  notwithstanding. 

The  right  of  copy  in  sculpture  is  protected  for  a  term  of 
fourteen  years  (s.  1),  provided  that  after  the  expiration  of 
such  term,  the  right  shall  return  to  the  person  or  persons 
who  originally  made  or  caused  to  be  made  the  same,  if  he 
or  they  shall  be  then  living,  for  the  further  term  of  fourteen 
years  (s.  6).  Suppose  now,  that  the  proprietor  should 
dispose  of  all  his  interest  in  the  copyright,  making  in 
point  of  fact  a  complete  and  absolute  assignment,  would 
the  second  term  of  fourteen  years  pass  as  well  as  the  first  ? 
It  is  thought  not,  for  the  second  term  is  in  nuhibua  only, 
and  the  proprietor  in  that,  has  merely  a  kind  of  reversion 
and  certainly  not  a  term  in  esse  which  alone  is  capable  of 
assignment  {Sweet  v.  Sliaw,  8  L.  J.  (N.  S.)  Ch.  217). 

It  is  not  however  denied,  that  the  author  might  assign 
all  his  rights  of  copy,  in  such  a  way  as  to  give  the  assignee 
an  equitable  title  to  the  second  term  also. 

It  is  of  course,  not  at  all  essential  to  the  validity  of  an  Limiud 
assignment  that  it  should  in  its  terms  be  absolute^  iov  meiu. 
copyright  may  be  disposed  of  in  such  a  way  as  to  make 
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the  assignor  and  assignee  joint  owners,  or  it  may  be 
assigned  for  a  limited  time  (5  &  6  Vict.  c.  45,  s.  13 ;  David- 
80n  V.  Bohn,  6  C.  B.  458,  per  Maule,  J.),  or  a  certain  interest 
therein  only  may  be  parted  with  (ibid.). 

So  far  as  locality  is  concerned,  the  proprietor  s  right  of 
copy  IS  indivisible  ;  for  instance,  he  could  not  assign  his 
right  to  different  persons,  limited  to  diflferent  portions  of 
the  United  Kingdom,  although  if  he  has  copyright  in  two 
countries,  he  may  assign  his  right  in  one  of  them  indepen- 
dently of  the  other,  for  this  is  not  a  division  of  a  single 
right  but  an  assignment  of  one  of  two  {Jefferys  v. 
Boosey,  4  H.  L.  Cas.  815  ;  and  refer  to  Low  v.  Ward,  L.  R 
6  Eq.  415  ;  JRouOedge  v.  Low,  L.  R  3  H.  L.  100). 

On   an   assignment  for  a  limited  time,  the  copyright 
must  at  the  end  of  that  time  be  re-assigned,  or  in  case  of 
the  refusal  of  the  assignee,  the  assignor  should  apply  to  the 
Court  for  a  declaration  of  trust  and  re-transfer  (Hazlitt  v. 
Templeman,  13  L.  T.  N,  S.  595).    On  account  of  the  incon- 
venience attending  an  assignment  limited  as  to  the  period 
License  to   of  duration,  a  license  to  publish  would  appear  to  be  a  more 
deferable  preferable  instrument.     This,  in  its  nature,  is  essentially 
Jo^^n-    different  from  an  assignment  properly  so  called  (Reade  v. 
limiud  in  Bentlev,  4  K.  &  J.  661),  for  the  licensor  has  the  legal  title 

period  of  ,  , 

duration,  and  the  licensee  nothing  more  than  a  right  in  equity  to 
the  enforcement  of  the  terms  of  his  license.  This,  how- 
ever, will  generally  be  found  sufficient,  while  at  the 
end  of  the  term  the  equitable  title  will  revert  to  the 
licensor  (see  Tuck  v.  Canton,  51  L.  J.  Rep.  (N.  S.)  Q.  B. 
363). 

and  arises      Such  a  license  arises  in  eflFect  where  an  author  under  the 

^slb^Vict  ^^^^  ^^^^'  ^^  ^  ^  ^  ^^^^-  ^-  *^» permits  a  publisher  to  make 

c.  45,  s,  18.  use  of  an  article  or  contribution  in  a  separate  form,  or 

when  he  reserves  such  a  right  to  himself,  and  it  may  arise 

either  under  an  express  agreement  or  by  implication  only 
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(Strahan  v.  Graham,  17  L.  T.  R  (N.  S.)  457 ;  and  see 
Sioeet  V.  Benning,  16  C.  B.  459). 

A  mere  license  to  use  a  contribution  does  not  in  itself, 
however,  give  the  publisher  a  right  to  use  it  in  a  separate 
form  (see  5  &  6  Vict,  c.  45,  s.  18 ;  Stewart  v.  Black,  9  Sc. 
Sess.  Cas.  2nd  Ser.  1026). 

Copyright  is  transmissible  by  bequest,  or  in  case  of  intes-  Trans- 
tacy,  is  subject  to  the  same  law  of  distribution  as  other  ^^aT 
personal  property  (5  &  6  Vict.  c.  45,  s.  25  ;  see  Tlwmpson  ^  **^«^ 
V.  Stanhope,  Amb.  737 ;  CruUwell  v.  Lye,  17  Ves.  335).    intestaq/. 

Seizure  and  sale  of  the  plates  from  which  a  work  is  Seiztcre 

.  and  sale 

printed,  does  not  amount  to  an  assignment  of  the  copy-  under 
right  (Stevens  v.  Cady,  14  How.  (Amer.)  628;  Stevens  f,^!^^ 
V.  Gladding,  17  Id.  447 ;  Carter  v.  Bailey,  64  Maine  ^^• 
(Amer.)  458),  although  a  voluntary  sale  might,  under 
certain   circumstances,  carry  with   it  the  right  of  copy 
as  well.     The  copyright  in  a  published  work,  passes  to  ^^^  ^A 

trustee  %n 

the  trustee  for  the  benefit  of  the  creditors  of  a  bank-  bank- 
rupt, yet  it  is  cleai',  that  both  in  this  country  and  in 
America,  his  manuscript  does  not  pass  (Longman  v.  Tripp, 
2  Bos.  &  PulL  New.  67  ;  Stevens  v.  Gladding,  supra),  and 
it  is  submitted  that  the  Bankruptcy  Act  of  1883  does  not 
in  any  way  affect  the  question  (see  ss.  50-57,  46  &  47 
Vict.  c.  52). 

So  far  as  the  right  of  representation  of  a  musical  or 
dramatic  piece  is  concerned,  it  is  as  yet  undecided  whether 
it  can  be  transferred  by  registration  under  the  Act  (5  & 
6  Vict.  c.  45,  ss.  13, 22),  or  by  bequest,  or  whether  it  vests  in 
the  representatives  of  the  proprietor,  in  case  of  intestacy 
(idem,,  s.  25). 

It  is  plain,   that   before    copyright   can    be    actually -^s^f^- 
assigned,  it  must  be  in  esse  (Sweet  v.  Shaw,  8  L.  J.  (N.  S.)  assign 
Ch.  216),  yet  for  all  that  an  agreement  to  assign  hereafter  *«^/^' 
is  valid  (Gould  v.  Banks,  8  Wend.  (N.  Y.)  562 ;  Leader 

K  2 
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%\  Punlii^,  7  C  R  4),  and  the  person  with  whom  such 
agroement  is  made«  will  have  an  equitable  title  to  the 
copyright  when  it  comes  into  existence  (Sms  v.  Marryat, 
17  Q.  R  (N.  &)  281). 

l\trm  </         No  form  of  assignment  is  necessary,  any  thing  being 

JJ^JJI**  sufKciont  which  clearly  shows  on  the  face  of  it  an  inten- 
tion to  divest  the  copyright  in  favoiir  of  the  assignee,  and 
for  a  valuable  consideration  {Cocks  v.  Purday,  5  C.  B. 
860 ;  Lacy  v.  Toole,  15  L.  T.  (N.  S.)  512). 

A  mere  receipt  for  purchase-money  is  not  generally 
supposed  to  amount  to  a  legal  assignment  (Latour  v. 
Bland,  2  Stark.  382 ;  Lover  v,  Davidson,  1  C.  B.  (N.  S.) 
182) ;  but  even  this  conclusion  has  been  doubted  (see  the 
remarks  of  Lord  Ivory  in  Jeffreys  v.  Kyle,  18  Sc.  Sess. 
Cas.,  2nd  Ser.  911) ;  it  may  on  the  whole  be  considered 
as  tolerably  certain,  that  such  a  receipt  will  operate  as 
an  assignment  in  equity,  and  that  specific  performance 
of  the  implied  agreement  to  hand  over  a  legal  assign- 
ment would  be  decreed  (see  Homitt  v.  Hall,  6  L.  T. 
Rep.  (N.  S.)  848;  Strahan  v.  Graham,  17  L.  T.  Rep. 
(N.  S.)  457). 

Where  a  manuscript  was  presented  as  a  gift  to  a 
publisher  by  the  author  thereof,  the  latter  was  held  to  be 
bound  by  his  conduct ;  for  although  it  is  clear  that  there 
was  no  assignment,  yet  the  gift  operated  as  an  equit- 
able license  to  publish  for  the  time  permitted  by  the 
Act  {RundeU  v.  Mv/rray,  Jacobs,  811). 

CcHified        Where  an  assignment  is  registered  under  5  &  6  Vict. 

J^^^^    c.  45,  ss.  11,  13,  a  certified  copy  of  the  entry  is  only  'primd 

assifftiment  fade  proof  of  ownership  (see  Low  v.  Routledge,  33  L.  J. 

m?  ^^  (N.  S.)  Ch.  717,  723 ;  Wood  v.  Boosey,  L.  R.  2  Q.  B.  340 ; 
on  app.  3  Q.  B.  223 ;  Graves'  Case,  L.  R  4  Q.  B.  715 ; 
Boosey  v.  Fairlie,  7  Ch.  D.  301). 

Assign*         In  the  United  States,  copyright  is  "  assignable  in  law, 
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by  any  instrument  of  writing,  and  such  assignment  shall  ment  in 
be  recorded  in  the  office  of  the  Librarian  of  Congress, 
within  sixty  days  after  its  execution  ;  in  default  of  which 
it  shall  be  void  as  against  any  subsequent  purchaser  or 
mortgagee,  for  a  valuable  consideration,  without  notice." 
(U.  S.  Rev.  Stat.  s.  4955.) 

By  the  American  law,  a  license  to  publish   must  be  Xicctw«  to 
given  by  the  licensor  in  writing,  signed  by  two  witnesses  \  American 
as  in  England,  the  method  of  transfer  before  publication,  ^°'^* 
is  regulated  by  the  common  law  and  a  writing  is  therefore 
unnecessary. 

An  assignment  can  in  no  case  be  presumed  from  mere  Assign- 
length  of  user  alone  {PlaU  v.  Button,  19  Ves.  447  ;  5  &  6  "^i^ 
Vict.  c.  45);  the  plaintiffs  laches  may,  however,  bar  his-^^. 
remedy,  and  in  this  event  the  copyright  becomes  publici  user, 
juris. 

If  a  defendant  seeks  to  rely  inter  aUa  upon  the  absence  Defendant 
of  an  assignment  in  writing,  or  that  the  assignment  is  ^]y^J^' 
defective,  he  must  specially  plead  the  matter  relied   on  a&»f»<»  of 

tlS8%Qn' 

{Barnett  v.  Oloaaap,  1  Bing.  N.  C.  633 ;  but  see  Moore  v.  meiu. 
Walker,  4  Camp.  9,  note). 

It  is  doubtful  whether  a  person  who  disposes  of  a  Implied 
copyright,  impliedly  warrants  his  title ;  but  where  the  ^iJoe.  ^ 
executor  of  an  author  deceased,  not  knowing  that  such 
author  had  disposed  of  the  copyright  in  a  certain  work 
during  his  lifetime,  gave  permission  to  a  third  person  to 
publish  the  work,  it  was  held  that  the  executor  had,  in 
ceiiain  letters  he  had  written,  expressly  warranted  his 
title,  and  was  liable  in  an  action  of  assumpsit  {Sims  v. 
Mai-ryat,  17  Q.  B.  281). 

A  person  who  has  disposed  of  his  copyright,  is  not  enti-  Vendor  of 
tied  to  reproduce  substantially  the  same  matter  in  another  ^^  ^ 
publication  (Colbum  v.  Simma,  2  Hare,  543),  and  the  !^^  ^ 
same  rule  applies  to  an  artist  who  has  disposed  of  his 
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copyright  in  a  picture  (25  &  26  Vict  c.  68,  s.  6 ;  see 
Rocmey  v.  Kelly,  14  Jr.  Law  Rep.  (N.  S.)  158). 
but  may  In  the  absence  of  an  agreement  to  the  contrary,  the 
yrin^^  ossignor  of  a  copyright  is  entitled  after  assignment,  to  con- 
befare  aaU,  tinue  Selling  copies  of  the  work  printed  by  him  before  the 
date  of  the  assignment  and  remaining  in  his  possession 
{Taylor  v.  PiUoW,  L.  R  7  Eq.  418 ;  HowiU  v.  Hall,  6 
L.  T.  (N.  S.)  348 ;  and  see  also  Murray  v.  HeatJi,  1  B.  & 
Ad.  804) ;  but  when  the  copyright  is  assigned  for  a  certain 
term,  the  assignee  obtains  the  exclusive  right  to  print 
and  sell  the  work  during  such  term,  and  if  any  copies 
remain  unsold  after  the  term  has  expired,  the  loss  will 
fall  on  him.  Where  an  author  agrees  with  a  publisher,  the 
latter  to  bring  out  a  work  at  his  own  expense,  paying  the 
author  a  royalty  upon  every  copy  sold,  the  publisher  cannot 
prevent  the  author  or  a  third  person  from  bringing  out 
a  fresh  edition  until  the  copies  in  his  own  possession  are 
disposed  of  {Wame  v.  Routled{fe,  L.  R.  18  Eq.  497,  over- 
ruling the  dictum  of  Wood,  V.-C,  in  Stevens  v.  Benning,  1 
K.  &  J.  176) ;  in  such  a  case  as  this,  however,  there  would 
seem  to  be  no  doubt  that  the  publisher  would  be  entitled 
to  dispose  of  any  unsold  copies  in  hand  {Howitt  v.  Hall, 
supra). 
Sale  of  Under  ordinary  circumstances,  the  sale  of  a  copyright 

^graru  of^^  Ucense  to  publish,  confers  no  right  of  alteration  of  the 
^^TlZh*  draft  or  other  production,  and  the  remedy  of  the  author 
docs  not  would  Seem  to  be  for  an  injunction,  or  damages,  or  both 
right  of  (se©  Byrou  V.  Johnston,  2  Mer.  29 ;  Archhold  v.  Siveet, 
aUeratim.  g  Q^^   ^  p   219) ;  but  where  the  author's  name  is  not 

intended  to  be  used  on  publication,  the  rule  is  probably 

otherwise  {Coxy,  Cox,  11  Hare,  118). 
Owiier  of       In  connection  with  this  subject  it  may  be  mentioned 
vrork  can-  ^^^  ^  publisher,  whether  the  absolute  owner  of  copyright 
nu  repre-   ^j,  ^^^^  y^^  ^^  j^gj^^  ^^  represent  any  particular  edition, 
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as  the  work  of  the  original  author,  when  in  point  of  fact  sent  u  as 
it  has  been  revised  by  a  thii'd  person  (Archbold  v.  Siveet,  orUjinal 
supra ;   and  see   Wright  v.  Tallia,  1  C.  B.  893).     The  '*"^''^''- 
reason  of  this  is  of  a  twofold  nature — in  the  first  instance, 
the  public  might  and  probably  would  be  deceived ;  and 
secondly,  the  author's  literary  reputation  would  be  in  the 
hands  of  a  stranger. 


CHAPTER  V. 

ON   THE  REMEDIES  FOR   INFRINGEMENT  OF  COPYRIGHT. 

(a.)  Remedies  at  Law. 

Remedies  The  proprietor  of  a  copyright  is  possessed  of  several 
/Ww-  remedies  for  the  protection  thereof :  in  the  first  place,  he 
went,  may  have  a  right  of  action  at  common  law ;  again,  he 
monlaw.  ^^7  '^^^^  ^  right  of  action  by  virtue  of  some  statute  in 
By  sUUuU,  which  a  particular  remedy  is  pointed  out  or  provided,  he 
For  penal'  may  have  a  right  to  the  recovery  of  penalties,  or  to  the 

ties  under  ,  *>  *. 

a  suuuu.    delivery  up  of  the  pirated  works  themselves.     Such  pro- 

1%  Equity,  prietor  has  also  in  some  cases  an  equitable  remedy, 
consisting  of  an  action  for  an  injunction  founded  on  the 
common  law  right,  or  he  may  have  a  similar  action  based 
on  the  ordinary  principles  of  equity  itself,  where  the 
piracy  can  be  shown  to  have  been  accompanied  by  circum- 
stances of  fraud,  or  breach  of  trust,  confidence  or  contract, 
express  or  implied  (see  Turner  v.  Robinson,  10  Ir.  Ch. 
(N.  S.)  131,  per  M.  R). 

Remedies  We  will  first  proceed  to  consider  the  remedies  at  law, 
including  in  this  term,  actions  for  damages  founded  on 
statute  and  at  common  law,  and  proceedings  before  the 
magistrates  for  the  recovery  of  penalties.  The  Judicature 
Acts,  while  they  have  decided  in  favour  of  an  equitable 
interpretation  in  those  cases  in  which  the  rules  of  law  and 
equity  were  formerly  in  conflict,  do  not  in  the  least  affect 
the  rights  and  remedies  of  persons  aggrieved,  and  it  is  as 
advisable  now  as  heretofore,  to  seek  in  the  proper  court, 
that  remedy  which  is  most  appropriate  to  the  particular 
circumstances  of  the  case. 

Actum  en       It   is   to   be  observed,  that  such  remedies  as  are  in- 
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separably  attached    to  the  Lex  Twn  Scripta  or  ancient  < Ac  co^ /or 

,  damages  at 

common  law,  are  available  under  the  Lex  Scripta  or  common 
statutory  law,  in  all  those  cases  in  which  the  latter,  while 
conferring  a  right,  does  not  at  the  same  time  provide  a 
suflficient  remedy  for  the  protection  thereof,  for  where  a 
right  is  secured  by  the  statute,  a  remedy  is  if  necessary 
supplied  by  the  Lex  mon  ScHpta,  for  otherwise  there 
would  be  a  right  without  a  remedy.  (See  Comyna^s  Digest, 
Action  on  Statute,  A  2 ;  NoveUo  v.  Sudlow,  12  C.  B.  187, 
per  Talfourd,  J.)  The  remedy  so  imported,  assumes  in  the 
case  of  copyright,  the  form  of  an  action  for  damages,  and  as 
a  matter  of  technical  distinction,  it  is  clear  upon  general 
principles  of  law,  that  this  action  is  one  of  case  and  not  of 
trespass  (see  Atwill  v.  Ferrett,  2  Blatchf.  (Amer.),  47). 

The  proprietor  of  a  copyright  which  has  been  infringed, 
would  not  appear  to  have  any  common  law  right  to  the 
delivery  up  of  the  pirated  copies  of  his  work  (CoUmrn  v. 
Svmraa,  2  Hare,  543 ;  but  see  McRae  v.  Holdsworth, 
2  De  G.  &  Sm.  496). 

Where  a  statute  creates  a  new  oflfence  and  imposes  Injune- 
a  penalty,  the  auxiliary  remedy  by  injunction  may  be 
claimed,  for  that  is  a  mode  of  preventing  a  thing  being 
done,  which  if  done  would  be  an  offence.  If  the  thing 
threatened  is  illegal,  the  Court  can  interfere.  As  to 
the  mode  of  granting  the  injunction,  the  Court  will 
grant  it,  either  w^hen  the  illegal  act  is  threatened,  or  when 
the  thing  has  been  done,  and  there  is  a  threat  to  continue 
{Cooper  V.  WhiUingham,  28  W.  R.  720).  The  right 
to  apply  the  appropriate  common  law  remedy  is,  of  course, 
dependent  upon  the  statute,  for  if  no  right  is  secui-ed  by 
the  latter,  it  is  obvious  that  a  remedy  cannot  exist.  For 
instance,  where  the  statute  5  &  6  Vict.  c.  45,  speaks  of  a 
"  Book,"  part  of  a  book  is  equally  referred  to,  and  this  upon 
common  law  principles,  for  a  right  is  secured  by  virtue  of 
the  statute,  and  the  common  law  supplies  any  deficiency  in 
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the  remedy.    On  the  other  hand,  an  actor  or  any  other 

person,  may  recite  a  copyright  poem  or  other  work,  and 

this  even  in  public,  although  he  would  not  be  permitted  to 

distribute  copies  for  sale  (Tinsley  v.  Ldcy,  1  Hem.  &  M. 

751,  j!>er  Wood,  V.-C).  The  reason  of  this  is,  that  the  statute 

5  &  6  Vict.  c.  45,  by  its  very  terms,  and  the  connexion  of 

its   sections,   is  directed  against    printing  or  otherwise 

multiplying  copies  of  works  only,  and  has  nothing  to  do  with 

the  right  of  representation  or  performance,  itself  expressly 

secured  by  statute  (3  &  4  Will  IV.  c.  15).    Where  there  is 

no  right  there  is  no  remedy,  but  when  the  right  is  provided, 

though  without  any  adequate  remedy,  then  the  common 

law  steps  in  (refer  to  Clark  v.  Bishop,  25  L.  T.  (N.  S.)  908). 

Proceed-         By  6  &  6  Vict.  c.  45,  s.  15,  it  is  provided,  that  if  any 

sTeVirf.  person  shall,  in  any  part  of  the  British  Dominions,  print 

e,  45,  *.  15.  ^j.  Qg^jj^QQ  iQ  ]yQ  printed,  either  for  sale  or  exportation,  any 

book  in  which  there  shall  be  subsisting  copyright,  with- 
out the  consent  in  writing  of  the  proprietor  thereof,  or 
shall  import  for  sale  or  hire,  any  such  book  so  having  been 
unlawfully  printed,  from  parts  beyond  the  sea,  or,  knovdng 
8uch  book  to  have  been  so  urilawfully  printed  or  imported^ 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be 
sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in 
his  possession,  for  sale  or  hire,  any  such  book  so  unlawfully 
printed  or  imported,  without  such  consent  as  aforesaid, 
such  offender  shall  be  liable  to  a  special  action  on  the  case 
at  the  suit  of  the  proprietor  of  the  copyright,  and  such 
action  can  be  brought  in  any  court  of  record  in  that  part  of 
the  British  Dominions  in  which  the  offence  is  committed. 
Now  it  is  obvious  at  the  first  glance,  that  the  manner  in 
which  this  section  is  worded  is  suflBcient  to  destroy  its 
utility,  for  all  that  is  prohibited  is,  the  unlawful  printing 
"  in  any  part  of  the  British  Dominions,"  of  any  copyrighted 
work,  and  the  importing  or  selling  any  book  "  so  having 
been  unlawfully  printed,"  that  is  to  say,  printed  in  any 
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part  of  the  British  Dominions.  Consequently,  if  the 
section  is  to  apply  at  all,  it  will  be  to  those  cases  in  which 
a  person  has  piratically  printed  a  book  in  the  British 
Dominions,  exported  it  "to  parts  beyond  the  sea/'  and 
then  imported  it  (refer  to  Boozey  v.  Tolkien,  5  C.  B.  480, 
per  Wilde,  C.  J.). 

It  is  clear  that  although  the  publisher  or  seller  of  a 
pirated  work  would  escape  liability  under  the  section,  on 
showing  that  he  did  not  sell,  publish,  or  expose  to  sale  or 
hire,  hnowing  the  work  to  have  been  unlawfully  printed 
or  imported,  yet  the  printer  or  importer  cannot  rely  on 
such  a  defence  (Colbtcim  v.  SimTns,  2  Hare,  557 ;  Leader 
V.  Strangcy  2  Car.  &  Kir.  1010).  Nor  is  it  any  defence  to 
show,  that  the  work  was  printed  or  imported  for  gratuitous 
circulation,  and  not  for  "  sale  or  hire,"  because  here  the 
common  law  supplements  the  section  of  the  Act,  and  pro- 
vides a  remedy  sufficiently  adequate  (Novello  v.  Sudlow, 
12  C.  B.  177). 

Where  any  person  is  proceeded  against  under  the  section,  Defen- 
for  unlawfully  printing  any  book  for  sale,  hire,  or  exporta-  noiueo/ 
tion,  or  "  for  importing,  selling,  publishing,  or  exposing  to  ^^*" 
sale  or  hire,  or  causing  to  be  imported,  sold,  published,  or 
exposed  to  sale  or  hire,  any  such  book,"  the  defendant  on 
pleading  thereto,  is  to  give  to  the  plaintiff  a  notice  in 
writing  of  any  objections  on  which  he  means  to  rely  on  the 
trial  (5  &  6  Vict.  c.  45,  s.  16).  If  the  nature  of  his  defence 
is,  (a)  that  the  plaintiff  in  such  action  is  not  the  author  or 
first  publisher  of  the  book,  or  (fi)  is  not  the  proprietor  of 
the  copyright,  or  (y)  that  some  other  person  than  the  plain- 
tiff was  the  author  or  first  publisher  of  the  book  or  pro- 
prietor of  the  copyright,  then  the  defendant  must  specify 
in  the  notice,  (a)  the  name  of  the  person  who  he  alleges  to 
have  been  the  author  or  first  publisher,  or  (/3)  the  proprietor 
of  the  copjmght,  together  with  the  title  of  the  book,  and 
the  time  when  and  the  place  where  such  book  was  first 
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published.  In  default  of  a  proper  notice  under  the  section, 
the  defendant  will  not  be  allowed  at  the  trial  to  give  evidence 
that  the  plaintiff  was  not  the  author,  or  first  publisher,  or 
proprietor,  and  "  no  other  objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant  than  the  objection  stated 
in  such  notice,  or  that  any  other  person  was  the  author  or 
first  publisher  of  such  book,  or  the  proprietor  of  the  copy- 
right therein,  than  the  person  specified  in  such  notice,"  nor 
can  the  defendant  give  in  evidence  in  support  of  his 
defence,  any  other  book  than  one  substantially  correspond- 
ing in  title,  time,  and  place  of  publication,  with  the  title, 
time,  and  place  specified  in  such  notice  {ibid.  s.  16).  The 
effect  of  this  section  is,  that  the  defendant  must,  not  merely 
in  an  action  under  s.  15,  but  in  any  action  for  piracy  of  a 
book,  give  notice  of  the  objections  on  which  he  means  to 
rely,  and  further,  if  the  nature  of  his  defence  be  special  he 
must  give  the  further  particulars  required.  Where,  how- 
ever, the  defendant  by  his  pleading  denied  in  effect  that 
the  plaintiff  was  the  author  or  first  publisher,  it  was  held 
that  this  was  sufficient,  as  the  pleader's  only  object  is  to 
let  the  plaintiff  know  what  the  objection  is,  and  either 
the  author's  or  the  first  publisher's  name  {Dicks  v.  Yates, 
60  L.  J.  (N.  S.)  Ch.  813). 

Again,  in  a  very  recent  case,  the  defendant  did  not  serve 

his  notice  of  objections  until  issue  had  been  joined  and 

notice  of  trial  served,  but  it  was  nevertheless  held,  that  tlie 

action  might  be  dismissed  on  a  defect  in  the  registration 

being  brought  out  from  the  plaintiff^s  evidence  {Coote  v. 

Notice       Judd,  28  Ch,  Div.  727).     The  notice  to  be  given  under 

syZt,       *^®  -^^^  should  be  delivered  with  the  statement  of  defence, 

c.  45,  to  he  Qjid  as  its  purport  and  effect  will  be  construed  strictlv. 

ffivemmth  .     . 

defence,      great  care  is  necessary  in  its  preparation. 
Form  of         In  an  action  for  the   infringement  of  copyright  in  a 
**  *^'        musical  composition,  the  defendant,  under  a  notice  of  ob- 
jections, which    stated  that   the   plaintiff  was    not  the 
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proprietor  of  the  copyright,  and  that  there  was  no  subsist- 
ing copyright  in  the  work,  was  held  to  be  precluded  from 
showing  at  the  trial,  that  the  plaintiflF  derived  his  title 
through  an  informal  assignment.  This  notice,  it  will  be 
observed,  did  not  specifically  mention  who  the  proprietor 
was,  as  it  ought  to  have  done  (Leader  v.  Purday,  7  C.  B.  4). 
Where  a  defendant  intends  to  rely  upon  the  absence  of 
a  valid  assignment,  it  is  not  sufficient  for  him  to  allege  in 
his  notice,  that  there  has  been  no  "  valid  assignment "  to 
the  plaintifiF,  without  at  the  same  time  showing  how,  or  in 
what  way,  the  assignment  is  defective  (Boosey  v.  Purday, 
10  Jur.  1038). 

A  pleading  alleged,  "  the  defendant  denies  that  the  said 
song  has  been  duly  registered,  the  time  of  the  first  publi- 
cation thereof  is  not  truly  entered  on  the  register."  Held, 
that  proof  of  the  publisher's  name  being  wrongly  stated 
could  not  be  received,  and  leave  to  amend  refused  (CoUette 
V.  Ooode,  7  Ch.  D.  842  ;  47  L.  J.  Ch.  370). 

If  a  defendant  merely  states  in  his  notice,  that  the  work 
in  question  was  not  printed  or  published  in  the  British 
Dominions,  the  statement  is  not  sufficiently  explicit,  and 
is  consequently  bad  (Booaey  v.  Purday,  supra). 

An  allegation  that  the  plaintifiF  never  acquired  any  title 
by  assignment  "  or  otherwise,"  is  too  vague,  and  where  a 
notice  stated  that  there  was  no  copyright  in  a  work  first 
published  out  of  the  British  Dominions,  "under  such  cir- 
cumstances as  the  books  in  question  were  published,"  the 
concluding  words  were  struck  out  with  costs  as  misleading 
{Booaey  v.  Davidson,  4  D.  &  L.  147). 

The  defendant  ought  not  to  state  that  the  proprietor  of 
the  copyright  is  not  the  plaintiff,  but  "some  persons  whose 
name  is  to  the  defendant  unknown,''  but  he  should  find 
out  and  allege  the  names  of  such  peraons. 

Where  the  first  publication  of  a  work  has  taken  place 
abroad  and  at  a  remote  distance  of  time,  the  rule  would 
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appear  to  be  that  it  will  be  sufficient  to  state  the  year  of 
publication ;  but  the  defendant  is,  notwithstanding,  bound 
to  state  the  name  of  the  party  whom  he  alleges  to  be  the 
proprietor  or  publisher,  he  must  also  state  the  title  of  the 
work,  and  the  place  and  time  of  publication  {Booaey  v. 
Davidson,  4  D.  &  L.  147). 

As  registration  of  a  copyright  is  bad,  if  the  name 
entered  as  that  of  "the  publisher  "  is  not  that  of  the  first 
publisher  {Coote  y.  Jvdd,  23  Ch.  Div.  727),  a  notice  em- 
bodying such  an    objection    must    state    who  the  first 
publisher  really  is. 
Order  Jor       Should  the  plaintiff  consider  the  notice  for  any  reason 
and  better  defective  or  not  sufficiently  explicit,  he  should  apply  to  a 
^^^'       judge  at  chambers,  before  reply,  for  an  order  for  the 
delivery  of  a  more  specific  notice,  or  to  stiike  out  any  of 
the  clauses  or  allegations  that  he  finds  fault  with.     In 
case  he  neglects  to  do  this,  the  defendant  may  at  the  trial 
give  in  evidence  anything  he  can  manage  to  bring  within 
the  l5cope  of  his  notice,  the  sole  question  being,  whether 
the  notice  is  sufficiently  general  to  include  the  objections 
(see  NeUson  v.  Harford,  8  M.  &  W.  806). 
impoHing      It  is  unlawful  for  any  person,  nqt  being  the  proprietor  of 
^hire,      ^^  copyright,  to  import  into  any  part  of  the  United  King- 
dom, or  into  any  other  part  of  the  British  Dominions,  for 
sale  or  hire,  or  knowingly  to  sell,  publish,  or  expose  to  sale 
or  let  to  hire,  or  have  in  his  possession  for  sale  or  hire,  any 
printed  book  first  composed  or  written,  or  printed  and 
SelHng      published  in  any  part  of  the  said  United  Kingdom,  where- 
vjorks        in  there  shall  be  copyright,  and  reprinted  in  any  country 
^/^e    out  of  the  British  Dominions  (5  &  6  Vict.  c.  45,  s.  17).     A 
United      breach  of  this  provision  is  a  cause  of  forfeiture  of  the  work 

Kingdom,  *  -•  /v. 

(which  must  be  destroyed  by  the  officer  of  customs  taking 
it),  and  a  further  penalty  of  £10  and  double  the  value  of 
every  copy  of  such  book  imported,  or  knowingly  sold, 
published,  or  exposed  to  sale  or  let  to  hii-e,  or  which  shall 
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be  in  the  possession  of  the  defendant  for  sale  or  hire 
(ibid).  The  Customs  Act  (39  &  40  Vict  c.  36),  also  pro- 
vides for  the  seizure  of  copies  of  books  piratically  imported 
(ss.  42,  44,  45,  152). 

Some  little  difficulty  would  seem  to  arise  with  respect  impoHing 

to  books  piratically  imported,  for  s.  17  of  the  Act  provides  ^     *'*^* 

for  the  destruction  of  such  works,  and  imposes  a  penalty, 

while  another  section  (s.  23)  enacts  that  books  unlawfully 

printed  or  impoited,  shall  be  deemed  to  be  the  property  of 

the  proprietor  of  the  copyright,  who  shall,  after  demand  in 

writing,  be  entitled  to  sue  for  and  recover  the  same,  or 

damages  for  the  detention  thereof,  in  an  action  of  detinue, 

from  any  party  who  shall  detain  the  same,  or  to  sue  for 

and  recover    damages  for  the  conversion    thereof  in  an 

action  of  trover.    Generally  speaking,  however,  this  section 

will  be  found  of  the  greatest  importance,  for  there  is  at 

common  law  no  right  to  the  delivery  up  of  copies  of  a 

pirated  work  (but  see  McRae  v.  Holdetvm^h,  2  De  Q.  & 

Sm.  497). 

Under  this  Act  (5  &  6  Vict.  c.  45),  it  would  appear  that 
a  defendant  may  be  proceeded  against  for  each  and  every 
distinct  act  of  sale,  no  matter  whether  it  occurs  on  the 
same  day  or  not  (see  Brooke  v.  MiUiken,  8  T.  R.  509 ; 
Jat^ivld  V.  Heywood,  18  W.  R.  281,  per  James,  V.-C). 

If  an  action  is  brought  against  any  person  for  ^oing  Pleoding 
anything  in  pursuance  of  the  Act,  it  is  provided  (s.  26)  e  Vict. 
that  the  defendant  in  such  action  may  plead  the  general  ^'  ^^'  *'  ^^' 
issue,  and  give  any  special  matter  in  evidence.     No  case 
has  as  yet  been  decided  under  this  section,  but  persons 
will  probably  be  held  entitled  to  protection,  who  have 
reasonable   ground    for  supposing  that  what  they  do  is 
done  under  the  sanction  of  the  Act,  as  well  as  in  cases 
where  they  overstep  their  authority  in  the  course  of  doing 
it  (see  Cook  v.  Leonard,  6  B.  &  C.  356  ;  Chamberlain  v. 
King,  L.  R.  6  C.  P.  474 ;  Addison  on  Torts,  6th  ed.,  713). 
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DefevMs         In  an  action  for  piracy,  the  defendant  cannot  successfully 

to  action  ,        . 

far  piracy,  allege  in  his  statement  of  defence  that  the  work  alleged  to 
be  pirated,  was  printed  without  the  name  and  place  of 
abode  of  the  printer  upon  the  first  or  last  leaves  thereof 
(see  2  &  3  Vict.  c.  12).     A  defendant  who  intends  to  rely 
upon   an  incomplete,  invalid,  or  misleading  registration 
of  the  plaintiff's  name,  or  upon  the  other  requirements  of 
the   Act,  must  plead   specially,  and  he   cannot   give  in 
evidence,  anything  but  what  is  included  within  the  scope 
of  his  statement  of  defence.      Where  the  statement  of 
defence  is  not  in  this  respect  sufficiently  comprehensive, 
leave  to  amend  will  not  be  given  under  O.  XXVIII.,  Rules 
Supreme  Court,  1883  {Collette  v.  Goods,  L.  R.  7  Ch.  Div. 
842). 
Limitation     All  actions,  suits,  bills,  indictments,  or  informations  for 
uiuicr  5  di  any  offence  committed  against  the  Act  (5  &  6  Vict.  c.  45) 
c,  iS^       ^^^^  ^^  brought,  sued,  and  commenced  within  12  calendar 
months  next  after  such  offence  committed,  except  in  cases 
of  actions  respecting  default  in  the  delivery  of  copies  of 
works  to  the  British  Museum  and  other  libraries  (s.  26). 

The  effect  of  this  section  is,  however,  much  weakened, 
for  it  has  been  held  applicable  only  in  cases  of  penalties 
and  forfeitures,  and  consequently  an  action  for  damages,  or 
for  an  injunction,  may  be  maintained  although  more  than 
a  year  has  passed  since  the  wrong  was  done  {Hogg  v. 
Scott,  L.  R.  18  Eq.  444 ;  and  see  also  Stewart  v.  Black, 
9  Sc.  Sess.  Cas.  2nd  Ser.  1026).     In  the  case  of  proceed- 
ings  being    taken   for    the   recovery    of  penalties   and 
forfeitures,  the  fact  that  an  offence  is  committed  every 
time  a  copy  of  a  pirated  work  is  sold  {Jarrold  v.  Heytvood, 
18  W.  R.  281,  see  the  remarks  of  James,  V.-C),  may,  in 
some  instances  at  least,  be  of  the  highest  importance. 
Piracy  of       Any  printscUer,  or  other  person  whatsoever,  who  shall 
^m^y      engrave,  etch,  or  work  in  mezzotinto,  or  chiaro-oscuro,  any 
under        historical  or  other  print  or  prints,  or  in  any  other  manner 

8  Oeo,  II.  IT  M.  ,f 

c  18. 
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copy  and  sell,  or  cause  to  be  engraved,  etched,  or  copied 
and  sold,  in  the  wliole  or  in  part,  by  varying,  adding  to, 
or  diminishing  from  the  main  design,  or  who  shall  print, 
reprint,  or  import  for  sale,  or  cause  to  be  printed,  reprinted, 
or  imported  for  sale,  any  such  print  or  prints,  or  any  parts 
thereof,  without  the  consent  of  the  proprietor  or  proprietors 
thereof  fii*st  had  and  obtained  in  writing,  signed  by  him  or 
them  respectively  in  the  presence  of  two  or  more  credible 
witnesses,  or  knovjing  the  same  to  be  so  printed  or  re- 
printed tvithout  the  consent  of  the  proprietor  or  propi^ie- 
tors,  shall  publish,  sell,  or  expose  to  sale  or  otherwise,  or 
in  any  other  manner  dispose  of,  or  cause  to  be  published, 
sold,  or  exposed  to  sale  or  otherwise,  without  such  consent 
as  aforesaid,  then  such  ofifender  shall  forfeit  the  plate  from 
which  the  print  has  been  copied,  and  all  and  every  sheet 
or  sheets  (being  part  of  or  whereon  such  print  or  prints 
are  or  shall  be  so  copied  or  printed),  to  the  proprietor  of 
the  original  print,  who  shall  forthwith  destroy  the  same,  and 
further  such  offender  is  made  liable  to  a  penalty  of  os.  for 
every  pirated  print  found  in  his  custody  (8  Geo.  II.  c.  13, 
s.  1). 

This  provision  however  is  not  to  extend  to  purchasera 
of  plates  from  the  original  proprietors  {ibid.  sec.  2), 
and  any  action  or  suit  brought  against  any  person,  for 
doing  or  causing  to  be  done  anything  in  pursuance  of  the 
Act,  shall  be  brought  within  three  calendar  months  after 
the  act  committed  (s.  3) ;  and  any  special  matter  may  be 
given  in  evidence  on  the  general  issue  (s.  3). 

And   it  is  further  provided,  that  any  action   or  suit  zimUaiion 
brought  against   any  person   for  an  offence  committed  ^f^^^^- 
against  the  Act,  must  be  brought  within  three  months  after 
the  discovery  of  the  offence  (s.  4). 

The  general  scope  and  efficiency  of  this  enactment  are  7  Geo.  Ill 
much  extended  by  the  provisions  of  7  Geo.  III.,  c.  38.  ^'  ^^' 
Under   this    Act,    however,    prosecutions    for  penalties 
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must  be  commenced  within  six  calendar  months  after 
the  oflTence  committed  (sect.  6),  and  all  actions  and  suits 
against  persons  for  doing  anything  in  pui*suance  of  the 
Act  must  be  commenced  within  a  similar  time,  the  de- 
fendant being  at  liberty  to  plead  the  general  issue,  and  to 
give  any  special  matter  in  evidence  (sect.  8). 
17  Oco.  By  17  Geo.  3,  c.  57,  an  action  on  the  case  for  damages  is 

///.  r.  67.  giygjj  iq  the  proprietor  of  the  pirated  print  or  engraving,  and 
this  action  is  maintainable  against  any  one  who  engraves, 
etches,  or  works,  or  causes  or  procures  so  to  be   engraved 
&c.,  or  in  any  other  manner  copies,  in  the  whole  or  in  part, 
by  varying,  adding  to    or  diminishing   from   the   main 
design ;  also  against  any  one  who  shall  print,  reprint,  or 
import  for  sale,  or  cause  to  be  so  printed,  &c.,  or  who  shall 
publish,  sell,  or  otherwise   dispose  of,  or  cause,  &c.,  any 
copies  of  the  prints  mentioned  in  the  Act,  which  have 
been  or  shall  be  engraved,  etched,  drawn  or  designed,  in 
any  part  of  Great  Britain,  without  the  express  consent  of 
the  proprietor  in  writing,  signed  by  him  in  the  presence 
of  two  witnesses. 
WheUicr        It  would  appear  to  be  doubtful,  whether  it  is  necessary 
dMnagc      io  ^^  action  for  damages  under  this  Act  to  prove  special 
^vTwed       damage,  or  whether  the  plaintiff  would  be   entitled  to 
»ub.  17       nominal  damages  on  proof  of  the  piracy  (see  Moore  v. 
c't7,      '   Clarke,  9  Mee.  &  W.  694). 

In  an  action  on  the  case  for  pirating  an  engraving, 
the  plaintiff  charged  that  the  defendant  had  copied  his 
print  "  in  the  whole  or  in  part,  by  vaiying,  adding  to,  or 
diminishing  from,  the  main  design;"  and  Lord  Abinger 
directed  the  jury  to  consider  whether  the  main  design  of 
the  plaintiff's  engraving  had  been  copied,  and  whether 
the  plaintiff  had  sustained  any  damage.  Held,  on  motion 
for  a  new  trial,  on  the  ground  of  misdirection,  that  this 
direction  was  right  {ibid,,  p.  692). 
^tMi"'*^        Any  person  charged  with  publishing,  selling,  or  exposing 
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to  sale  contrary  to  8  Geo.  2,  c.  13,  must  be  proved  to  guilty 
have  done  so  knoii.dn{fb/,  but  under  17  Geo.  3,  c.  57,  a 
vendor  is  liable,  although  he  did  not  know  the  engraving 
to  be  a  copy  (see  West  v.  Francis,  5  B.  &  Aid.  737  ; 
Gambart  v.  Sumner,  5  H.  &  N.  5) ;  further,  it  has 
been  held  that  the  statute  17  Geo.  3,  c.  57  does  not  apply 
even  to  a  seller,  unless  the  copies  sold  were  unlawfully 
printed  or  imported  ;  in  other  words,  a  defendant  is  not 
guilty  of  piracy  if  he  has  printed  the  copies  from  the 
original  plate  (Murray  v.  Heath  and  Others,  1  B.  &  Ad. 
804).  The  sale  of  such  engravings  may  amount  to  a 
breach  of  contract  on  the  part  of  somebody,  but  no  question 
of  copyright  is  involved. 

This  conclusion  would,  however,  seem  to  be  more  than 
doubtful,  for  the  mere  possession  of  a  plate  does  not 
necessarily  incorporate  the  exclusive  right  of  printing  and 
publishing  the  engraving ;  the  question  is,  or  should  be, 
whether  the  printing  was  done  with  or  without  authority 
(see  Stevens  v.  Gladdlnf/,  17  How  (Amcr.),  453). 

The  common  law,  in  its  application  to  augment  or  pro-  ExhihUwn 
vide  a  remedy  in  those  cases  in  which  a  statute  announces  ^f^copj- 

•^  ^  ^  ^  ^  rujht  work 

a  right,  but  either  provides  an  insufficient  remedy,  or  no  of  aH, 
remedy  at  all  (see  ante,  p.  1G9),  cannot  be  extended  under /nw^Tp. 
any  of  the  Engravings  Acts,  to  prohibit  the  exhibition  of  "'^'''' 
a  copy   of   an    engraving   {Mtirtin   v.    Wr!<jhf,   0   Sim. 
297). 

It  is  to  be  observed  that  no  time  is  limited  by  17  Geo.  ihnUatioa 
III.  c.   57,  within   which   an  action  for  damages   must  17  Geo. 
be  brought,  and  it  is  therefore  assumed  that  such  action  ^^^'*  ^'  ^^* 
may  be  commenced  at  any  time  within  six  years  after  the 
commission  of  the  oflfence  (see  Graves  v.  Mercer,  16  W.  R. 
790) ;  it  is  also  assumed,  that  where  the  assignee  of  the 
copyright  maintains  such  an  action,  as  he  cleai'ly  may  do 
{Thompson  v.  Syiiionds,  5  T.  R.  41),  the  time  within 
which  he  may  bring  it  will  be  the  same. 

N  2 
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Qti^n/'  It  is  a  doubtful  question  whether  an  unauthorised  copy 

anun-       of  an  engraving  made  by  hand,  would  be  considered  a 

"JJT^^  piracy   (Gamhart   v.   Ball,    14   C.   B.    (N.  S.)    .318,  i>€r 

^*^^^  Willes,  J.),  for  the  Engravings  Acts  apply  only  to  any 

Jtanda       process  by  which  copies   may  be  indefinitely  multiplied 

(ibid,),  and  to  "  prints  taken  by  lithography,  or  any  other 

mechanical   process  by  which   prints   or  impressions   of 

drawings  or  designs  are  capable  of  being  multiplied  inde- 

Copies  by    finitely  "  (15  &  16  Vict.  c.  12,  s.  14).    The  process  of  pho- 

araphy       tography  is  clearly  a  mechanical  process  [Gamhart  y.  Ball, 

clearly  so.  ^  Q  g  Qjf^  g  )  30C),  and  Consequently  comes  within  the 

provisions  of  the  section,  although  under  the  Engravings 

Acts,  it  must  be  remembered,  that  subjects  may  be  pirated 

by  any  process,  whether  mechanical  or  not,  so  long  as 

copies  may  by  it  be  indefinitely  multiplied   {Graves  v. 

Copy  need  Ashfoi'd,  L.  R.   2  C.  P.  410).     Sucli  copies  need    not 

l^etuical     be  exactly  like  the  original  in  every  particular  (Rcnvaiih 

^'fA    ,     V.  Wilkes,  1  Camp.  94  ;  West  v.  Francis,  5  B.  &  Aid.  737 ; 

original,  »  r  »  y  » 

Moore  v.  Clarke,  9  M.  &  W.  G92) ;  for  instance,  they  may 

be  either  larger  or  smaller  {Graves  v.  Ashford,  L.  B.  2 

C.  P.  419 ;  Gamhart  v.  Ball,  14  C.  B.  (N.  S.)  317,  x>er 

Erie,  C.J.). 

PHiUfro^n     In  an  action  for  the  piracy  of  an  engraving,  it  is  not 

sufficietu     necessaiy  to  produce  the  plate  itself  in  evidence,  but  a 

evidence.     ^^^^  taken   from    it   will   be    sufficient   {Thompson    v. 

Symonds,  o  T.  R.  41),  and  such  print  must  bear  the  date 

of  publication,  and  be  truly  engraved  with  the  name  of 

In  actioti,   the  proprietor  {ante,  p.    88).     It  may  be  stated   as  a 

wliere  in-    sound  proposition  that  in  all  actions  of  damages,  under 

uok^jZ'f  1*^  Ci^^-  ^"-  ^-  ^7,  for  infringement  of  copyright  in  en- 

slwnidbe    gravings,  the  locus  of  the  infringement  should  be  stated 

{Graves  v.  Logan,  7  Sc.  Sess.  Cas.  3rd  Ser.  204). 
Maps,  Maps,  charts,  and  plans  are  sometimes  treated  aa  books, 

ar^^pians.  ^^   sometimes  as  engravings ;   in  the  former  case,  any 
remedies  at  law  for  infringement  must  be  sought  under 
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5  &  G  Vict.  c.  45.  The  law  on  the  subject  of  maps,  charts 
and  plans,  is,  however,  in  a  very  unsettled  state  (see 
Stannard  v.  Lee,  L.  R.  6  Ch.  34G ;  Do,  v.  Hai^ison,  24 
L.  T.  (N.  S.)  570). 

If  the  author  of  any  painting,  drawing,  or  photograph  Paintings, 
in  which  there  is  subsisting  copyright,  after  having  sold  a^ld^lho-* 
or  disposed  of  such  copyright,  or  if  any  other  person,  not  ^^^f^P^^^- 
being  the  proprietor  for  the  time  being  of  copyright  in  vicJ.  c.  68, 
any  painting,  drawing,  or  photograph,  shall,  without  the  ** 
consent  of  the  proprietor,  repeat,  copy,  colourably  imitate, 
or  otherwise  multiply  for  sale,  hire,  exhibition,  or  distri- 
bution, or  cause,  &c.,  any  such  work,  or  the  design  thereof,  or, 
hioiving  that  any  such  repetition,  copy,  or  other  imitation 
has  been  unlawfully  mcule,  shall  import  into  any  part  of 
the  United  Kingdom,  or  .sell,  publish,  let  to  hire,  exhibit, 
or  distribute,  or  offer  for  sale,  hire,  exhibition,  or  distri- 
bution, or  cause,  &c.,  any  repetition,  copy,  or  imitation  of 
such  work,  or  of  the  design  thereof,  made  without  such 
consent  as  aforesaid,  such  person  is  liable  to  a  fine  not  P^^^^^^- 
exceeding  10/.  for  every  such  oSence,  and  all  such  repeti- 
tions, copies,  and  imitations  made  without  such  consent, 
and  all  negatives  of  photographs  made  for  the  purpose  of 
obtaining  such  copies  are   forfeited  to  the  proprietor  of 
the  copyright  (25  &  26  Vict.  c.  68,  s.  6). 

This  section  applies,  it  will  be  observed,  to  the  author 
himself,  who  repeats  or  makes  duplicate  copies  of  his  pro- 
duction, "  or  of  the  design  thereof,"  after  sale  of  the  copy- 
right, as  well  as  to  a  person  who,  not  being  the  proprietor, 
acts  contrary  to  the  provisions  of  the  Act. 

If  any  person,  knowing  that  photographic  copies  of  an 
engraving  have  been  made  unlawfully,  sells  such  copies, 
he  can  be  proceeded  against  under  this  section  (Ex 
parte  Beal,  L.  R.  3  Q.  B.  387),  and  the  penalty  will  attach 
in  respect  of  every  copy  sold,  even  although  a  number 
of  copies  be  enclosed  in  a  parcel  and  disposed  of  as  a 
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whole  {ihld. ;  and  see  Brooke  v.  Milliken,  3  T.  R.  509) ; 
but  a  person  who  copies,  or  imitates  for  sale,  hire,  exhibi- 
tion, or  distribution,  is  liable  even  although  he  acted 
innocently  in  the  matter.  And,  it  will  be  observed, 
that  merely  to  exhibit  a  pirated  production  constitutes 
an  oflfence,  provided  that  a  knowledge  of  the  piracy  can 
be  brought  home  to  the  exhibitor. 

When  an  engraving  is  made  from  a  painting,  and  a 
person  afterwards   unlawfully   copies    the   painting,   the 
question  arises  whether  this  can  be  considered  an  unlawful 
copying  of  the  engraving  as  well  as  of  the  picture.    When 
the  subject  of  a  picture  is  copied,  it  would  not  seem  to  be 
of  any  consequence  whether  that  is  done  directly  from  the 
picture  itself,  or   through   intervening  copies   {Ex  parte 
Beat,  L.  R.  3  Q.  B.  394,  per  Blackburn^  J. ;  and  see  Ex 
parte  Graves,  L.  R.  4  Q.  B.  715),  and  consequently  on  this 
view  of  the  case  the  copy  would  infringe  not  only  the 
original  production,  but  copies  thereof  also.     This  state- 
mont  of  the  law  may  be  correct,  but  it  is  difficult  to  sec 
upon  what  principle,  and  moreover  in  tlie  case  referred  to, 
the  remarks  of  Mr.  Justice  Blackburn  were  in  this  respect 
merely  obiter,  since  both  picture  and  engraving  were  the 
property  of  one  and  the  same  person   {Ex  parte  Beat, 
supra ;  and  see  also  De  Berenger  v.    Whchle,  2  Stark. 
548). 
Daniagfs        ^^  ^^^^  author  of  any  painting,  drawing,  or  photograph, 
jur  in-     ^  in  -wliich  there  is  subsisting  copyright,  after  having  sold  or 
of  copy-      otherwise  disposed  of  such  copyright,  or  of  any  other  person, 
^^int-"^      not  being  the  proprietor  for  the  time  being  of  such  copy- 
TlfJ^fand'  "S^*'  ^^'^^'  without  the  consent  of  such  proprietor,  repeat, 
photo-        copy,  colourably  imitate,  or  otherwise  multiply,  or  cause  or 
procure   to  be   repeated,   &c.,  for   sale,   hire,  exhibition, 
or  distribution,  any   such   work,   or  the  design   thereof, 
or   the  negative  of  any  such    photograph,   or  shall  im- 
port or  cause  to  be  imported  into  any  part  of  the  United 
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Kingdom,  or  sell,  publish,  let  to  hire,  exhibit,  or  distribute, 
or  offer  for  sale,  hire,  exhibition,  or  distribution,  or  cause 
or  procure  to  be  sold,  &c.,  any  repetition,  copy,  or  imitation 
of  such  work,  or  the  design  thereof,  or  the  negative  of  any 
photograph,  made  without  such  consent  as  aforesaid,  then 
eveiy  such  proprietor,  in  addition  to  the  remedies  given 
for  the  recovery  of  penalties  and  forfeiture,  may  recover 
damages  by  a  special  action  on  the  case,  to  be  brought 
against  the  person  so  offending,  and  may  in  such  action 
recover  and  enforce  tlie  delivery  to  him  of  all  unlawful 
repetitions,  copies,  and  imitations,  and  negatives  of  photo- 
graphs, or  may  recover  damages  for  the  retention  or  con- 
version thereof ;  Provided  that  nothing  contained  in  the 
section,  nor  any  proceeding,  conviction,  or  judgment,  for 
any  act  thereby  forbidden,  is  to  affect  any  remedy  which 
any  person  aggrieved  by  such  act  may  be  entitled  to 
either  at  law  or  in  equity  (25  &  26  Vict.  c.  68,  s.  11). 

An  action  would  seem  to  lie  under  this  section  whether 
the  offender  knew  or  did  not  know  that  he  was  doing 
wrong,  whereas  in  proceedings  for  penalties  under  sect.  6 
it  is  in  certain  cases  necessary  to  show  scienter.  In  any 
action  for  infringement  of  copyright  in  paintings,  &a,  the  . 
Queen's  Bench  Division  of  the  High  Court,  or  any  Judge  tion,  ax\ 
of  that  Division  in  Chambers,  has  power  to  make  an  order 
for  an  injunction,  inspection,  or  account  (sect.  9).  The 
utility  of  this  provision  will,  however,  seem  less  marked, 
now  that  each  division  has  jurisdiction  to  issue  injunc- 
tions, whenever  it  may  seem  just  or  convenient  to  do  so 
(Judicature  Act,  1873). 

Heavy  penalties  and  forfeitures  are  imposed  upon  per-  Frandu- 
sons  fraudulently  signing  or  affixing  any  name,  initiaLs,  or  signing 
monogram,  to  a  painting,   drawing,  or  photograph,   or  2,"![^%^^*' 
fraudulently  selling,  publishing,  exhibiting,  or  disposing  of  ^^ff"*  *^'^' 
any  such  production,  or  doing  any  of  the  other  things 
mentioned  in  the  section,  provided  that  the  penalties 
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therein  imposed  shall  not  be  incurred,  unless  the  person 
whose  name,  initials,  or  monogram,  shall  be  so  fraudu- 
lently signed  or  affixed,  or  to  whom  such  spurious  or 
altered  work  shall  be  fraudulently  or  falsely  ascribed,  shall 
have  been  living  at  or  within  twenty  years  next  before 
the  time  when  the  offence  may  have  been  committed 
(sect.  7). 

In  addition  to  the  remedies  here  pointed  out,  the  guilty 
party  can  be  indicted  for  a  cheat  at  common  law  (Reg,  v. 
Clo88f  7  Cox,  494,  as  to  form  of  indictment,  ibid,,  per 
Cockbum,  C.  J.),  bat  the  prosecutor,  whether  he  proceeds 
at  common  law  or  for  penalties  under  the  Act,  must  show 
scienter  (see  Reg,  v.  Colien,  8  Cox,  41).  All  repetitions, 
copies,  &c.,  which,  contrary  to  the  provisions  of  the  Act, 
have  been  made  in  any  foreign  state,  or  in  any  part  of  the 
British  dominions,  are  absolutely  prohibited  to  be  im- 
ported into  any  part  of  the  United  Kingdom,  except  by 
or  with  the  consent  of  the  proprietor  of  the  copyright,  or 
his  agent,  authorised  in  writing  (sect.  10). 
Recovery  All  pecuniary  penalties  incurred  and  productions  forfeited 
ti^^^  under  the  Act,  or  pursuant  to  any  Act  for  the  protection  of 
copyright  engravings,  may  be  recovered  in  England,  either 
by  action  against  the  party  offending,  or  by  summary 
proceeding  before  any  two  justices  having  jurisdiction 
where  the  party  offending  resides  (sect.  8) ;  but  no  time  is 
limited  within  which  proceedings  must  be  taken. 

The  Small  Penalties  Act  (28  &  29  Vict.  c.  127)  applied 
to  penalties  under  the  Copyright  Act  (25  &  26  Vict.  c. 
G8),  and  a  convicted  defendant  could  not  therefore  escape 
by  compounding  with  his  creditors  {Ex  parte  Graves,  re 
Prince,  19  L.  T.  (N.  S.)  241  ;  but  see  Re  Johnson,  15 
W.  R.  160).  The  Small  Penalties  Act  is  now,  however, 
repealed  by  the  Summary  Jurisdiction  Act,  1869,  the 
terms  of  which  are  extended  so  as  to  embrace  penalties 
up  to  20/.  in  amount,  and  in  respect  of  these  it  is  thought 
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that  the  defendant  must  either  pay  or  go  to  prison  (42  & 
43  Vict.  c.  49,  s.  5,  and  see  also  s.  6). 

The  copyright  in  sculpture  is  protected  solely  by  the  Scuij^ure, 
statute  34  Geo.  III.  c.  56,  but  only  in  those  cases  in  which 
the  proprietor  shall  have  caused  his  name,  with  the  date, 
to  be  put  on  the  sculpture,  model,  copy,  or  cast,  before 
the  same  shall  be  put  forth  or  published.     Assuming  the  Action  for 
proprietor  to  have  done  this,  an  action  for  damages  is  given  '^^^^^9^^- 
against  any  person  who  shall  "  make  or  import,  or  cause 
to  be  made  or  imported,  or  exposed  to  sale,  or  otherwise 
disposed  of,  any  pirated  copy  or  pirated  cast "  produced 
"  by  moulding  or  copying  from,  or  imitating  in  any  way," 
the  matters  or  things  published  under  the  protection  of 
the  Act  (sect.  3).    No  person,  however,  who  has  purchased 
the  right  or  property  of  any  new  and  original  sculpture  or 
model,  or  copy,  or  cast,  is  liable  to  an  action,  provided  he 
purchased  the  work  by  deed,  executed  by  him  in  the 
presence  of  two  or  more  witnesses  (sect.  4).     All  actions  fi*w»*to- 
commenced  under  the  Act  must  be  brought   within  six 
calendar  months  next  after  the  discovery  of  eveiy  such 
oflfence,  and  not  afterwards  (sect.  5). 

For  preventing  the  piracy  of  registered  designs,  it  is  Dcal^ui. 
provided  by  the  Patents,  Designs  and  Trade  Marks  Act, 
1883,  that  during  the  existence  of  copyright  in  any  design 
"  it  shall  not  be  lawful  for  any  person,  without  the  license 
or  written  consent  of  the  registered  proprietor,  to  apply 
such  design,  or  any  fraudulent  or  obvious  imitation  thereof, 
in  the  class  or  classes  of  goods  in  which  such  design  is 
registered,  for  purposes  of  sale,  to  any  article  of  manu- 
facture, or  to  any  substance,  artificial  or  natural,  or  partly 
artificial  and  partly  natural.  It  shall  not  be  lawful  for 
any  person  to  publish,  or  expose  for  sale,  any  article  of 
manufacture,  or  any  substance  to  which  such  design,  or 
any  fraudulent  or  obvious  imitation  thereof,  shall  have 
been  so  applied,  knowing  that  the  same  has  been  so  ap- 
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plied  without  the  consent  of  the  registered  proprietor  " 
(sect.  58). 

PnmJttj.  Any  person  acting  in  contravention  of  this  section,  is 
liable  to  a  penalty  of  50/.  for  every  oflfcnce,  to  be  recovered 
by  the  proprietor  of  the  registered  design  as  a  simple  con- 
tract-debt in  any  Court  of  competent  jurisdiction  (i6wZ.). 

Action  for  Notwithstanding  this  remedy,  the  registered  proprietor 
may  (if  he  elects  to  do  so)  "  bring  an  action  for  the  reco- 
very of  any  damages  arising  from  the  application  of  any 
such  design,  or  of  any  fraudulent  or  obvious  imitation 
thereof,  for  the  purpose  of  sale,  to  any  article  of  manu- 
facture or  substance,  or  from  the  publication,  sale,  or 
exposure  for  sale,  by  any  person,  of  any  article  or  substance 
to  which  such  design,  or  any  fraudulent  or  obvious  imita- 
tion thereof,  shall  have  been  so  applied,  such  pei*son 
knowing  that  the  proprietor  had  not  given  his  consent  to 
such  application  {ibid.  sect.  59). 

It  will  be  observed  that  the  words  of  thii^  latter  section 
cover  "publication,  sale,  or  exposure  for  sale,'*  while 
sect.  58,  sub-sect.  (6),  constitutes  it  an  offence,  not  to  sell, 
but  to  "publish  or  expose  for  sale;"  where,  therefore,  a 
person  sells  an  article  of  manufacture  or  any  substance,  to 
which  a  fraudulent  design  has  been  applied,  without  in 
the  first  instance  "  exposing"  it  for  sale,  and  under  such 
circumstances  that  the  sale  does  not  amount  to  a  "publica- 
tion," it  is  assumed  that  although  an  action  of  damages 
might  lie  against  him,  he  would  be  entitled  to  judgment 
in  an  action  for  the  recoveiy  of  the  penalty. 

The  Act  does  not  contain  any  provision  for  the  de- 
livery up  to  the  plaintiff  of  articles  with  the  pirated 
design  affixed,  but  in  a  case  under  the  old  statute  an  order 
to  this  effect  was  made  (McMae  v.  Hold^fworth,  2  De  G. 
&  Sm.  496). 

Any  person  who  describes  any  design  applied  to  any 
article  sold  by  him  as  registered,  which  is  not  so,  is  liable 
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for  every  offence,  on  summary  conviction,  to  a  fine  not 
exceeding  51,  (sect.  105),  and  it  is  further  provided  that  a 
person  shall  be  deemed  to  represent  that  a  design  is  regis- 
tered, if  he  sells  the  article  with  the  word  "  registered,"  or 
any  word  or  words  expressing  or  implying  that  regis- 
tration has  been  obtained  for  the  "  article "  stamped, 
engraved,  or  impressed  on,  or  otherwise  applied  to,  the 
article. 

No  limitation  of  time  within  which  an  action  may  be 
brought  is  provided  by  the  Act,  nor  is  any  penalty  ex 
pressly  provided  to  meet  a  case  where  a  person  describes 
his  design  as  registered  after  his  copyright  has  expired. 

If  the  magistrates  should  convict  in  respect  of  a  design 
not  within  the  statute,  the  proper  remedy  is  to  move  to 
quash  the  conviction  {Besaell  v.  Wilson,  1  E.  &  B.  489), 
and  the  defendant  cannot  be  restrained  from  bringing  an 
action  ;  at  least  this  was  so  where  a  conviction  was  quashed 
under  G  &  7  Vict.  c.  65  {Reg.  v.  Bessell,  15  Jur.  773). 

Where  the  Comptroller  refuses  to  register  any  design  Ap^x-ai  to 
presented  to  him  for  registration,  the  person  aggrieved  has  Trade, 
an  appeal  to  the  Board  of  Trade,  who  shall,  if  required,  ^^^^"' 
hear  the  applicant  and  the  Comptroller,  and  may  make 
an  order  determining  whether,  and  subject  to  what  con- 
ditions, if  any,  registration  is  to  be  permitted  (sect.  47, 
sub-sects.  6, 7).    The  applicant  must,  within  a  month  from 
the  date  of  the  decision  appealed  against,  leave  at  the 
Patent  Office,  Designs  Branch,  a  notice  (Rule  16),  accom- 
panied by  a  statement  of  the  grounds  of'appeal,  and  of  the 
applicant's  case  in  support  thereof  (Rule  17 ;  and  see  also 
Rules  18,  19,  20). 

It  was  decided  under  the  old  Copyright  of  Designs  Acts, 
that  the  proprietor  of  a  design  could  not  proceed  in  respect 
of  any  infringement  unless  the  proper  registration  marks 
were  affixed  to  all  articles  to  which  the  design  was  applied 
(see  sect.  4  ;  5  &  6  Vict.  c.  100),  and  it  was  not  material 
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whether  such  proprietor  was  a  British  subject  or  a  foreigner, 
or  whether  such  articles  were  sold  abroad  or  in  this  country 
(see  24  &  25  Vict.  c.  78  ;  Sarazm  v.  Hamel,  32  L.  J.  Rep. 
(N.  S.)  Ch.  380). 

Under  the  new  Act,  the  proprietor  of  the  design  is  bound 
to  cause  each  article,  before  delivery  on  sale,  to  be  marked 
with  the  prescribed  mark,  or  with  the  prescribed  word  or 
words,  or  figures,  denoting  that  the  design  is  registered  ; 
and  if  he  fails  to  do  this,  the  copyright  in  the  design  is 
to  cease  (4G  &  47  Vict.  c.  57,  s.  51 ;  and  see  Rule  32). 
DranuUie  By  3  &  4  Will.  IV.  c.  15,  it  is  enacted  that  if  any  person 
aiicotnlT'  ^^^^^  represent,  or  cause  to  be  represented,  without  the 
2>osUimu  consent  in  writing  of  the  author  or  other  proprietor,  at 
any  place  of  dramatic  entertainment,  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other  dramatic  piece  or  enter- 
tainment, composed,  and  whether  printed  and  published 
or  not,  every  such  offender  shall  be  liable  for  each  and 
every  such  representation  to  the  payment  of  an  amount 
not  less  than  408.,  or  to  the  full  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  injury 
or  loss  sustained  by  the  plaintiff  therefrom,  wliichevcr 
shall  be  the  gi-eater  damages,  to  the  author  or  other  pro- 
prietor of  such  production  so  represented  (ss.  1,  2). 

The  5  &  6  Vict.  c.  45,  s.  20,  enacts  that  the  statute 
3  &  4  Will.  IV.,  c.  15,  shall  apply  to  musical  compositions, 
and  that  the  sole  liberty  of  representing  or  performing 
any  dramatic  piece  or  musical  composition,  shall  be  the 
property  of  the -author  and  his  assigns  for  the  term 
therein  mentioned  ;  sect.  21  provides  that  the  person  who 
shall  have  such  sole  liberty  of  representing  such  dramatic 
piece  or  musical  composition,  "  shall  have  and  enjoy  the 
remedies  given  and  provided  by  3  &  4  Will  IV.  c.  15,  as 
if  the  same  were  re-enacted "  in  that  Act  (see  Wall  v. 
Tayloi\  Wall  v.  Martin,  11  Q.  B.  D.  102). 

Where   an  infringement  has  taken  place  under  these 
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statutes,  it  would  appear  that  the  plain  tiflf  is  entitled  to 
recover  the  penalty,  although  he  may  have  sustained  no 
actual  damage  {Ibid, ;  see  also  Flanche  v.  Braham,  4i 
Eing.  N.  C.  19  ;  ChaUerton  v.  Cave,  3  App.  Cas.  498),  but 
his  right  to  costs  is  now  very  materially  restricted  (45  & 
46  Vict.  c.  40,  s.  4). 

All  actions  or  proceedings  for   any  offence   or   injury '^*'»»»^- 
committed   in  contravention  of  3  &  4  Will.   IV.  c,   15, 
must  be   brought,  sued,  and   commenced  within  twelve 
calendar  months  next   after  such   offence  committed,  or 
else  the  same  shall  be  void  and  of  none  effect  (s.  3). 

It  would  appear  that  registration  is  not  essential  either 
to  the  vesting  of  playright,  or  to  the  right  of  the  owner  to 
maintain  an  action  for  infringement  (Clark  v.  Bishop,  25 
L.  T.  (N.  S.)  908 ;  Marsh  v.  Conquest,  17  C.  B.  (N.  S.) 
418) ;  but  where  the  proprietor  of  the  copjoight  in  any 
musical  composition,  shall  be  entitled  to  and  be  desirous 
of  retaining  in  his  own  hands  exclusively,  the  rightof  public 
representation  or  performance  of  the  same,  he  shall  print  or 
cause  to  be  printed  upon  the  title-page  of  every  published 
copy  of  such  musical  composition,  a  notice  to  the  effect 
that  the  right  of  public  representation  or  performance  is 
reserved.  Provision  is  also  made  for  cases  in  which  the 
right  of  performance  and  copyright  are  respectively  vested 
in  different  ownera  (45  &  46  Vict.  c.  40,  ss.  1,  2). 


CHAPTER  VI. 

tCf  TlIK  REMEDIES  FOR  INFRINGEMENT  OF  COPY- 
RIGHT (contimted), 

k^cJ^  /\>HYei//M<7«f  in  the  Chancer fj  Divlaion  of  the  Hlyh. 

Court  of  Janice, 

A  '-^^-^  TliK  extensive  jurisdiction  of  granting  injunctions  origi- 
,  X!  ^.^  imJIv  given  to  the  Common  Law  Courts  by  the  Common 
;\vm«vw.  i^^.  Procedure  Act,  1854,  is  now  vested  in  the  Higli 
CV)urt  of  Justice,  and  the  jurisdiction  thus  vested  is  prac- 
tically unlimited,  and  can  be  exercised  by  any  judge  of 
the  High  Court  in  any  case  in  whicli  it  is  right  or  just  to 
do  so,  having  regard  to  settled  legal  reasons  or  jDrinciples 
(Daniell,  Ch.  Pr.  p.  22,  Gth  ed.). 

Generally  in  all  matters  not  in  the  Judicature*  Acts 
particularly  mentioned,  in  which  there  is  any  conflict  or 
vaiiance  between  the  rules  of  equity  and  the  rules  of  the 
common  law  with  reference  to  the  same  matter,  the  rules 
of  equity  are  to  prevail  (36  &  37  Vict.  c.  (>(>,  s.  25  (11)  ; 
this  provision  does  not,  however,  refer  to  mere  technical 
rules  of  procedure,  but  to  matters  of  substantive  law,  for 
the  practice  is  regulated  from  a  standpoint  of  convenience, 
and  sometimes  common  law  forms  will  be  used,  and  some- 
times Chancery  forms,  as  the  nature  of  the  case  may 
require  {Bustws  v.  Busiros,  14  Ch,  Div.  849). 

The  ancient  Court  of  Chancery  had  formerly  no  power 
to  try  the  legal  question,  upon  the  solution  of  which 
depended  the  right  to  maintain  or  defend  a  suit, 
and  in  cases  of  doubt  the  Court  frequently  refused  to 
interfere  by  injunction  until  the  plaintiff  had  established 
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his  title  at  law.  Sometimes,  however,  an  interim  injunc- 
tion was  granted  pending  the  trial  of  the  action. 

By  virtue  of  the  Act  15  &  IG  Vict.  c.  8G,  s.  62,  the 
Court  of  Chancery  was  invested  with  full  power  to  determine 
questions  of  fact,  without  remitting  the  parties  to  another 
tribunal,  and  had,  moreover,  the  same  powers,  jurisdiction, 
and  authority,  as  belonged  to  any  judge  of  the  Superior 
Couils  sitting  at  Nisi  Prius  (21  &  22  Vict.  c.  27,  s.  4). 

By  25  &  26  Vict.  c.  42,  s.  1,  the  discretionary  powers 
conferred  by  the  above-mentioned  statutes  were  rendered 
compulsory,  and  extended  to  questions  of  law  (Feimie  v. 
Young,  L.  R.  1  Jr.  App.  79 ;  and  see  Durell  v.  Prit- 
chard,  1  Ch.  244  ;  and  the  Court  was  further  empowered 
to  direct  an  issue  to  try  any  question  of  fact  at  any  sitting 
in  London  or  Middlesex,  or  at  the  Assizes,  where  such 
question  of  fact  might  be  more  conveniently  tried  by  a 
jury  there  (sect.  2). 

Although  the  Chancery  Division  may  try  any  question 
of  fact  and  assess  damages  either  with  or  without  a  jury, 
this  would  not  seem  to  enable  the  Court  of  Appeal,  on  an 
application  for  a  new  trial,  to  reverse  the  Court  below 
on  mere  issues  of  fact ;  where,  however,  the  issues  raise 
questions  of  law  as  well  as  fact,  a  new  trial  as  to  the  facts 
may  be  refused,  and  judgment  pronounced  on  the  issues 
of  law  {Sivipson  v.  Holliday,  L.  R.  1  App.  Cas.  315). 

So,  also,  it  cannot  be  considered  that  the  statute  21  & 
22  Vict.  c.  27,  affected  in  any  way  the  right  of  appeal 
which  formerly  existed  (CuHis  v.  Plutt,  L.  R  1  App.  Cas. 
337)  ;  nor  could  either  or  any  of  the  parties  insist,  upon 
the  construction  of  that  Act  and  the  statute  25  &  26 
Vict.  c.  42,  upon  having  the  action  tried  by  a  jury,  for 
the  method  of  trial  is  entirely  in  the  discretion  of  the 
Court  {Bovill  v.  Hitchcock,  L.  R.  3  Ch.  419). 

Again,  it  was  provided  that  it  should  not  be  necessary  for 
a  Court  of  Equity  to  grant  relief  in  any  suit  concerning  any 
matter  as  to  which  a  Court  of  Law  had  concurrent  juris- 
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diction,  in  case  it  should  appear  that  such  matter  has  been 
improperly  brought  into  equity  (25  &  26  Vict.  c.  42,  s.  4). 
Where  a  plaintiff  had  no  ground  of  equitable  relief,  the 
action  was  improperly  brought  under  this  section,  and  the 
Court  would  not  proceed  to  try  any  question  of  damages 
imder  21  &  22  Vict.  c.  27,  and  25  &  26  Vict.  c.  42  {Daren  v. 
Pritchanl,  L.  R.  1  Ch.  244).  The  rule  was,  that  the 
Court  gave  a  remedy  to  a  plaintiff  in  those  cases  only  in 
which  it  could  interfere  by  injunction,  and  where  it  could 
grant  an  injunction  it  could  likewise  order  an  account;  in 
any  other  event  the  plaintiff 's  remedy  was,  and  in  some 
cases  now  is,  at  law  (Baily  v.  Taylor,  1  Russ.  &  My.  75). 

The  above-named  statutes,  regulating  in  part  the  prac- 
tice and  course  of  procedure  in  the  High  Court  of  Chan- 
cery, are  now,  however,  repealed  (46  &  47  Vict.  c.  49), 
and  reference  must  be  made  to  the  Judicature  Acts. 

Under  the  Judicature  Acts,  every  division  of  the  High 
Court  of  Justice  has  concurrent  jurisdiction  in  redressing 
grievances,  although  it  is  submitted  that  if  a  plaintiff 
should  in  the  first  instance,  proceed  for  the  recovery  of 
penalties  under  any  of  the  Copyright  Acts  applicable  to 
the  particular  case,  the  Chancery  Division  would  afterwards 
decline  to  interfere  (see  Colhui^n  v.  Simms,  2  Hare,  554), 
and  in  this  respect  the  American  law  is  the  same  (Stevens 
V.  GladdiTig,  17  How,  455). 
Ij^'uno-  Actions  to  restrain  the  infringement  of  copyright  arc 

in  practice  exclusively  brought  in  the  Chancery  Division 
of  the  High  Court  of  Justice. 

The  writ  of  summons  is  endorsed  with  a  statement  of 
the  relief  or  remedy  required,  and  this,  in  the  case  of  a 
book,  generally  takes  the  form  of, — 

(a)  An  injunction  to  restrain  a  threatened  infringe- 
ment, or  an  infringement  already  commenced 
or  entered  upon. 
(/3)  An  account  of  the  net  profits  realised  by  de- 
fendant from  the  infringement  aforesaid. 
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(y)  Payment  of  such  net  profit. 

(5)  Damages  (if  no  account  is  claimed). 

(e)  Delivery  up  of  the  unsold  pirated  copies. 

Separate  actions  should  as  a  rule  be  instituted  against 
separate  infringers,  the  Court,  however,  has  power  to  order 
such  actions  to  be  consolidated  (R.  S.  C,  0.  XLIX.  r.  8). 

If  the  plaintiff  can  show,  an  equitable  title,  that  is  ^^«y  ^ 
sufficient  to  ground  an  application  for  an  injunction,  on  cquU- 
whether  interivi  or  otherwise  (Sims  v.  Marryat,  17  Q.  B.  ^  *  ^' 
281 ;  and  see  also  Stveet  v.  Cater,  11  Sim.  572 ;  Cluippell 
v.  Purdciy,  4  Y.  &  C.  485)  ;  and  for  the  purpose  of  trying 
the  question  of  piracy,  the  legal  title  may  pro  tern,  be 
directed  to  be  admitted  {Dickens  v.  Lee,  8  Jur.  183  ;  Sweet 
v.  Shaw,  8  L.  J.  Ch.  (N.  S.)  216  ;  Siveet  v.  Cater,  mipra). 
Whether,  therefore,  the  title  of  the  plaintiff  be  legal  or 
equitable,  he  will  be  entitled  to  an  injunction,  provided  of 
course  he  can  make  out  that  a  piracy  has  been  committed. 
If  possible,  however,  a  legal  title  should  always  be  shown, 
as  the  practice  of  the  Court  is,  to  withhold  as  far  as  it 
fairly  can  an  interlocutory  injunction  based  on  a  mere 
equitable  title  {Bacon  v.  Jones,  4  My.  &  Cr.  433  ;  Colhui^ 
V.  Duncombe,  9  Sim.  151 ;  Stevens  v.  Keating,  1  Mac.  & 
G.  659 ;  Norton  v.  NicMls,  6  W.  R.  764 ;  McNeill  v. 
Williams,  11  Jur.  344).  And,  besides  this,  it  is  in  some 
cases  exceedingly  diflBcult  to  say  what  will  amount  to  an 
equitable  title  or  interest  sufficient  for  the  maintenance  of 
an  action. 

Where  on  an  application  for  an  injunction;  a  third 
person  should  swear  that  the  legal  title  is  in  him,  the 
motion  will  be  dismissed,  although  such  person  does  not 
produce  an  assignment  {Lowndes  v.  Buncombe,  1  L.  J.  Ch. 
51). 

A  mere  agent  for  sale  has  not  a  sufficient  title  upon 
which  to  base  an  application  for  an  injunction  {Nicol  v. 
Stockdale,  3  Swanst.  687). 
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Where  a  person  took  a  parol  assignment  of  a  copyright, 
the  Court  interfered  to  protect  him,  and  granted  an 
injunction  {Hodges  v.  WeUh,  2  Ir.  Eq.  266 ;  Chappell  v. 
Purday,  4  Y.  &  C.  485  ;  and  see  Longman  v.  Oxberry, 
cited  Godson  on  Patents,  314) ;  and  it  is  moreover  settled 
that  where  a  plaintiff  obtains  an  injunction  and  the  de- 
fendant offers  to  submit,  he  (the  plaintiff)  can  insist  upon 
having  his  title  admitted  on  record  {Kelly  v.  Hooper,  1 
Y.  &  C.  Ch.  197). 
InUrim  Assuming  that  the  Court  is  satisfied  with  the  plaintiff's 
*  title,  and  that  an  infringement  has  taken  place,  the  prac- 
tice is  to  grant  an  interim  injunction  without  any  under- 
taking as  to  damages  ;  but  where  the  title  is  not  clear,  nor 
the  infringement  palpable,  such  an  injunction  will  only  be 
granted  accompanied  by  the  usual  undertaking,  or  the 
motion  may  be  directed  to  stand  adjourned  until  the 
hearing,  the  defendant  in  the  meantime  to  keep  proper 
accounts.  What  the  Court  will  or  will  not  do  under  par- 
ticular circumstances,  depends  entirely  on  the  nature  of 
the  case,  but,  generally  speaking,  the  question  for  the 
Court,  before  it  interferes  by  injunction  is,  which  of  the 
two  parties  to  the  dispute  is  more  likely  to  suffer  by  an 
erroneous  or  hasty  judgment  of  an  interlocutory  nature 
against  him  ?  The  Court  is  also  guided  by  a  considera- 
tion of  the  very  possible,  if  not  probable  effect,  which  an 
injunction  may  have  to  the  defendants  prejudice  in  the 
action  {McNeill  v.  Williams,  11  Jur.  344,  jmr  Knight- 
Bruce,  V.C. ;  and  see  Ingram  v.  Siif,  5  Jur.  (N.  S.)  947). 

It  may  be  here  further  stated,  that  an  interlocutory 
injunction  will  be  granted  where  the  plaintiff  can  show 
that,  should  the  application  be  refused,  great  loss  will 
happen  to  the  property  or  estate  {Diclcens  v.  Zee,  8  Jur. 
183). 

An  interim  injunction  is  not  usually  gi-anted  in 
doubtful  cases   {Morris   v.   Wright,  L.  R.  6   Ch.  279), 
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nor   where   the   grounds   of  application   are  slight,   but 

the  whole  consideration  will  be  postponed  to  the  hearing 

{Redfield  v.  Myddleton,  7  Bosw.  (Araer.)  649).     Further, 

where  it  is  doubtful  whether  the  plaintiff  could  recover 

damages,  an  application  for  an  injunction  will  be  postponed 

{Lord  Byron  v.  Duydale,  1  L.  J.  Ch.  239), and  this  is  equally 

the  case  where,  from  the  amount  of  matter  pirated,  and  the 

profits  made  by  the  defendant,  the  infidngement  cannot  be 

considered  of  any  material  consequence  ( Wltittingham  v. 

WooleVy  2  Swanst.   428  ;  and  see  Bell  v.   Whitehead,  8 

L.  J.  (N.  S.)  Ch.  141 ;  Baily  v.  Taylor,  1  Russ.  &  Myln. 

73),  or  where   the   defendant   has   been   misled   by   the 

plaintiff's  conduct  {Tindey  v.  Lacy,  1  Hem.  &  M.  752), 

or  been  induced  to  suppose  that  his  behaviour  would  not 

meet  with  the  plaintiff's  disapproval  {Saunders  v.  Smith, 

3  Mylne  &  C.  711),  and  this  is  so  whether  such  conduct 

took    place   with  the   defendant   himself  or   with    third 

persons   (ibid.,   and    see    Rundell  v.   Murray,   Jacobs, 

316). 

Where  the  production  is  of  an  ephemeral  nature  (as  in  Interim 

the  case  of  an  almanac),  an  interim  injunction  will  in  all  J^J^  ^ 

probability  be  refused,   because  works  of  this  class  owe  ^/^^^ 

their  chief  marketable  value  to  a  prompt  sale,  and  an  ephemeral 

injunction  of  any  kind  would  be  equivalent  to  a  perpetual 

injunction  {Spottiswoode  v.  Clarke,  2  Phillips,  154)  ;  the 

Court  might,  however,  direct  the  defendant  to  keep  an 

account  {Spottiawoode  v.  Clarke,  supra ;  Jollie  v.  Jaques, 

1  Blatchf.  618).     But  where  a  defendant  pirates  a  work 

and  offers  it  for  sale  at  a  greatly  reduced  price,  be  will 

be  restrained  ex  parte,  even  although  the  work  should 

be  of  a   highly  ephemeral  nature,  because  the  plaintiflf 

otherwise  might,  and  probably  would,  be  unable  to  sell 

his  own  production ;  and,  moreover,  the  defendant  could 

not  be  made  to  account  for  anything  more  than  his  nett 

profits  (ifattheivson  v.  Stockdcde,  12  Ves.  275,  277). 

0  2 
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/•VH'ic^wM      Although  each  case  must  rest  on  its  own  foundation,  it 

i/iU^uMf/^  would  appear  to  be  the  general  rule  that  an  injunction 

tvtf^^riwi.  ^^^  ^  claimed,  even  although  the  damage  complained  of 

has    been   actually    perfected    at   the    time    {Dxirell   v. 

Pritchanl  L.  R  1  Cli.  App.  250). 

The  mere  fact  that  the  plaintiflF  could  not  bring  aa  action 
for  penalties,  is  no  defence  whatever  to  a  motion  for  an 
injunction.  Thus,  the  vendor  of  a  pirated  work  is  only  liable 
in  an  action  for  the  penalties  if  he  JcTieiv  that  the  work  was 
pirated,  but  that  is  no  reason  why  an  injunction  should 
not  be  granted  against  him,  since  mere  ignorance  is  no 
defence  to  an  action  in  which  the  primary  object  is  to 
obtain  a  cessation  of  the  acts  complained  of.  The  right 
to  an  injunction  is  therefore  grounded  on  a  right  of  pro- 
perty, and  where  this  right  of  property  exists,  there  also 
is  the  plaintiff  entitled  to  have  it  protected  (see  Slier  if  v. 
Coates,  1  Russ.  &  My.  1G7). 
Merim  An  application  for  an  interim  injunction  must  be  sup- 
how  ap-  ported  by  affidavit,  stating  when  the  plaintiff  first  became 
^  ^^'  aware  of  the  piracy,  and  if  the  application  is  ex  parte, 
that  notice  to  the  defendant  would  be  deleterious,  or  that 
the  matter  is  very  urgent  {Anon.,  1  L.  J.  Ch.  4).  In  any 
case,  if  no  statement  of  defence  has  been  delivered,  the 
affidavit  must  show  the  plaintiff's  title;  but  in  any 
other  event  this  is  not  necessaiy  {Piatt  v.  Button,  19  Ves. 
447 ;  Norway  v.  Howe,  ibid.  143) ;  nor  is  it  in  any  case 
necessary  to  tender  proof  of  damages  ;  for  if  the  plaintiff  is 
able  to  show  an  infringement,  this  is  sufficient  (Campbell 
V.  Scott,  11  Sim.  39 ;  Tinsley  v.  Lacy,  32  L.  J.  (N.  S.)  Ch. 
589). 

Where  a  defendant  contravenes  the  terms  of  an  interim 

injunction,  the  Court  will  commit  him  on  motion,  but  as  a 

rule,  not  where  he  has  subsequently  endeavoured  to  set 

himself  right  {Comiah  v.  Upton,  4L.  T.  (N.  S.)  862). 

¥^^         An  application  to  make  an  interim  injunction  perpetual 


interim 
injunc- 
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is  properly  made  at  the  hearing,  but  by  consent  it  may  be  ^^w^neiian 
made  on  interlocutory  motion  {Morrell  v.  Pearson,  12 
Beav.  284),  and  in  no  case  is  it  incumbent  on  the  plaintiff 
to  move  for  an  interim  injunction  at  all,  but  he  may,  if 
he  thinks  fit,  apply  for  a  perpetual  injunction  at  the 
hearing  (Bacon  v.  Jonea,  4  My.  &  Cr.  436  ;  Gah  v.  Abbot, 
8  Jur.  (N.  S.)  987).  Should  he  do  this  however,  he  must 
have  his  facts  in  such  order  that  the  Court  can  adjudicate 
on  the  matter  without  unnecessary  delay  {Bacon  v.  Jones, 
sujn'a ;  Patent  Tjpe  Founding  Co.  v.  Walter,  Johns.  727). 
So,  also,  where  an  interim  injunction  is  refused,  the 
plaintiff  is  at  liberty  to  renew  the  application  at  the 
hearing  (Baily  v.  Taylor,  1  Russ.  &  Mylne,  76). 

An  interim  injunction  will  occasionally  be  dissolved  on  Dissolving 
the  application  of  the  defendant,  as,  for  instance,  on  his 
throwing  reasonable  doubts  on  the  exclusive  legal  right  of  ^^^"< 
the  plaintiff,  on  the  basis  of  which  the  injunction  had  been 
obtained  (Bramwell  v.  Halcomb,  3  My.  &  Cr.  737 ;  Spot- 
tiswoode  v.  Clark,  2  PhiL  Ch.  156),  or  where  the  publica- 
tion complained  of  is  of  an  ephemeral  nature  (Spottis- 
woode  v.  Clark,  supra),  but  not  where  the  defendant  in 
his  statement  of  defence  sets  up  a  suflScient  answer  to 
the  plaintiff's  allegations  (see  Wroe  v.  Clayton,  10  Sim. 
185). 

Where  an  interim  injunction  is  obtained  with  the  usual  Damages; 
undertaking  as  to  damages,  such  damages  will  be  accu-^^*'^^ 
rately  inquired  into  in  case  the  action  is  dismissed  at  the 
hearing,  the  payment  of  costs  may  or  may  not  be  a  suflS- 
cient satisfaction  [Novello  v.  James,  5  De  G.  M.  &  G.  876)  ; 
but  if  it  is,  it  is  clear  that  such  costs  will  be  paid  as 
costs,  and  not  as  damages,  for  the  question  of  damage  is  a 
separate  matter  entirely  from  the  question  of  the  costs  of 
the  action  {ibid.,  per  Turner,  L.  J.). 

On  an  application  for  an  interim  injunction,  it  would 
appear,  from  the   report   of  an  American  case,  that  a 
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reference  to  the  chief  clerk  will  not  be  ordered  (see  Smith 
V.  Johnson,  4  Blatchf.  252). 

Where  the  plaintiff  obtains  an  interim  injunction,  and 
the  defendant  has  no  defence  to  the  action,  his  best  course 
is  to  admit  the  plaintiff's  right,  by  submitting  to  the 
injunction,  and  paying  all  the  costs  up  to  that  time ;  if 
the  plaintiff  then  proceeds  to  a  hearing,  it  will  be,  in  some 
cases  at  any  rate,  at  his  own  expense  (Potta  v.  Levy,  2 
Di-ew.  278,  per  Kindersley,  V.  C). 
Perpetual        On  the  hearing  of  the  action  the  defendant  will  be 

injunction,        ,     .      j    i  .      ^    '    -        ^'  •  r 

restramed  by  perpetual  mjunction,  assummg  of  course 
that  the  plaintiff  has  made  out  his  case  (Macklin  v. 
Richardson,  Amb.  694) ;  and  this  will  be  so,  although  the 
defendant  may  promise  to  commit  no  further  infringement 
(Geain/  V.  Norton,  1  De  G.  &  Sra.  9),  and  has  in  fact  con- 
sented to  the  interlocutory  injunction  previously  obtained 
{Beaufort  {Duke  of)  v.  Moi^ns,  6  Hare,  350, 12  Jur.  614). 
On  such  hearing  the  affidavit  filed  on  the  application 
for  the  interim  injunction  might  have  been  read  on  the 
part  of  the  plaintiff  (15  &  16  Vict.  c.  86,  s.  36  ;  repealed 
by  46  &  47  Vict.  c.  49). 

The  form  of  the  injunction  varies  according  to  the  cir- 
cumstances of  the  particular  case. 

Probably  the  most  comprehensive  form  of  words  ever 
employed,  is  that  given  in  Faden  v.  StocMale  (Reg.  Lib. 
A.  1796,  fol.  32),  where  the  defendant  was  restrained  from 
publishing  a  map  "compiled,  drawn,  or  engraved  by  or 
for  the  use  of  the  plaintiff,  or  any  other  of  the  like  nature 
or  kind,  or  upon  any  such  or  the  like  plan." 
Injunction       In  some  instances  the  injunction  is  directed  only  against 

diircctcd 

(18  a  rule  the  part  pirated,  in  others  against  the  whole  production  ; 
TqainH  *^®  question  is,  can  the  pirated  portion  be  separated  from 
ihepaH      that  which  is  original,  without  destroying  the  utility  and 

pirated.  i  /.     ,  .    .  •^      o  j 

value  of  the  original  matter? — if  it  can,  the  oflFending 
portion  only  will  be  dealt  with  {Mawman  v.  Tegg,  2  Russ. 
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385,  391,  per  Lord  Eldon ;  and  see  Story's  Executors  v. 
Holcomhe,  4  McLean  (Amer.)  306,  315) ;  if  it  cannot, 
the  entire  work  {Stevens  v.  Wildy,  19  L.  J.  (N.  S.)  Cb. 
190). 

Where  it  is  apparent  that  after  eliminating  the  pirated  Unless  the 
passages  the  work  would  be  practically  useless,  the  Court  j^'j^  c^„. 
will  direct  an  injunction  against  the  whole,  and  will  not"^^^^    , 
order  an  inquiry  into  the  precise  extent  of  the  infringe- 
ment {ihld. ;  and  see  also  Hogg  v.  Scott,  L.  R.  18  Eq.  458, 
following  Lewis  v.  Fidlarton,  2  Beav.  14)  ;  and  as  to  this 
Lord  Eldon  observes,  "  in  the    cases  which    have   come 
before  me,  my  language  has  been,  that  there  must  be  an 
injunction  against  such  part  as  has  been  pirated ;  but  in 
those  cases  the  part  of  the  work,  which  was  affected  with        * 
the  character  of  piracy,  was  so  very  considerable,  that,  if 
it  were  taken  away,  there  would  have  been  nothing  left 
to  publish  except  a  few  broken  sentences  "  (Mawnian  v. 
Tegg,  2  Russ.  399). 

Where  the  external  appearance  of  a  work  is  imitated  Injmictwn 
so  closely  as  to  be  calculated  to  deceive  persons  of  ordinary  'tuu^Mc 
capacity  {Bradbury  \,  Beeton,  18  W.  R.  33),  the  injunction 
will  lie  against  the  work  in  its  present  "  form,  title  page, 
and  cover,"  and  not  against  the  contents  {Metzlerw.  Wood, 
L.  R.  8  Ch.  D.  606). 

Sometimes  a  defendant  is  restrained  from  circulating 
such  part  of  a  work  as  contains  items  of  particular  infor- 
mation, and  in  these  cases  it  is  the  defendant's  business  to 
ascertain  what  passages  come  within  the  scope  of  the 
words  made  use  of  {Scott  v.  Stanfoi^d,  36  L.  J.  (N.  S.)  Ch. 
732). 

A  note  to  Jai^vld  v.  Houlston,  3  K.  &  J.  723,  gives 
a  form  of  injunction  intended  to  inhibit  particular  por- 
tions of  a  work  only. 

An   injunction  should  not  be  fmmed  so  as  to  extend /^;,^,,^;^^ 
beyond  damage  actually  done  or  threatened,  and  the  word  ^^  ''^ 
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beyond       "imitating"    is  therefore   objectionable,  for  Twn  constat 

damage  ,     . 

actually     that  an  imitator  is  necessarily  either  a  plagiarist  or  a  pirate 

threatened,  (s^e  Dickens  V.  Lee,  8  Jur.  185). 

Compari'        The  Court  frequently  takes  upon  itself  the  comparison 

J^jb.  of  works  alleged  to  be  pirated,  but  more  frequently  the 
matter  is  ordered  to  be  referred  to  one  of  the  officers  of 
the  Court,  upon  whose  report  the  Court  will  act;  but 
query  whether  a  reference  should  be  ordered  on  motion 
for  an  interlocutory  injunction  {Smith  v.  Johnson,  4f 
Blatchf.  (Amer.)  252).  The  ordinary  rule  at  the  final 
hearing  is,  to  order  a  reference  in  all  cases  where  the 
piracy  is  not  apparent,  or  cannot  be  discovered  without 
much  comparison  and  consequent  expenditure  of  time  (see 
Pike  V.  Niclcolas,  L.  R  5  Ch.  A  pp.  251). 

It  occasionally  happens  that  an  injunction  will  be 
refused  on  the  gi'ound  that  the  Court  would  have  no 
means  of  enforcing  it.  In  Cox  v.  Land  and  Water 
Journal  Co,,  where  the  proprietor  of  a  newspaper,  sought 
to  restrain  the  piracy  of  "  a  list  of  hounds,''  the  Court 
was  of  opinion  that  although  the  piracy  might  be  esta- 
blished, the  list  was  liable  to  such  frequent  changes,  and  a 
correct  list  was  so  easily  obtained,  that  it  was  not  a  case 
for  an  interlocutory  injunction  ;  that  if  an  injunction  were 
gianted,  it  could  not  be  acted  upon  (L.  R.  9  Eq.  382). 

Injunctian      It   is   clear  that   where   an   action   would   not  lie  for 

*77  # 

^^^grantcd   damages,    a   motion   for   an   injunction   will   be   refused 
v:h€re        (Soutliev  V.  Shei^vood,  2  Mer.  435  ;  Clark  v.  Freeman,  11 

action  for     ^  ^ 

damages     Beav.  112  ;  Walcot  V.  Walker,  7  Ves.  1).     And  the  same 
\i^^  rule  applies  where  the  composition,  the  piracy  of  which  is 

sought  to  be  restrained,  is  on  the  face  of  it  a  gross  libel 
(Hime  v.  Dale,  2  Camp.  27) ;  so,  also,  where  the  evidence 
of  the  plaintiff  is  contradicted  by  that  of  the  defendant, 
the  Court  will  not  as  a  rule  grant  an  injunction  until  the 
matters  in  difference  are  judicially  deteimined  (Lowndes 
V.  Duncomhe,  1  L.  J.  (Ch.)  51). 
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Where  a  persou  falsely  represents  that  his  production  is  Injunetum 
in  point  of  fact  the  work  of  the  plaintiff  he  will  be  re-faiae 
strained  {Byron  v.  Johnston,  2  Mer.  29  ;  and  see  Wright  v.  J^?]^"' 
Tallis,  1  C.  B.  893),  and  where  a  defendant  has  disposed  of 
his  right  to  use  his  name  in  connection  with  a  specific  publi- 
cation, he  will  also  be  restrained  from  doing  anything  in 
contravention  of  his  agreement  (Ward  v.  Beeton,  L.  R 
19  Eq.  207).     The  same  remark  applies  to  a  person  who 
is  about  to  publish  manuscripts  or  prints,  to  which  he  has 
no  title  {Prince  Albert  v.  Stranye,  2  De  G.  &  Sm.  652,  1 
K  &  G.  25). 

A  person  who  seeks  the  aid  of  the  Court  to  assist  him  Laches, 
in  the  protection  of  his  right  of  copy,  must  do  so  at  the 
earliest  possible  stage  {Tliisley  v.  Lacy,  1  H.  &  M.  747), 
for  it  cannot  be  expected  that  the  Court  will  interfere  by 
injunction  where  the  party  claiming  it  has  allowed  the 
infringement  to  take  place  {Rmulellw,  Murray,  Jd^,  316  ; 
Chappell  V.  Purday,  4  Y.  &  C.  485),  or  has  acquiesced  in 
such  infringement  for  any  great  length  of  time  (Piatt  v. 
Button,  19  Ves.  447). 

The  question  as  to  what  amounts  to  a  great  length  of 
time  is  referable  to  the  circumstances  of  each  case,  thus, 
where  a  plaintiff  did  not  take  any  steps  for  18  years,  he 
was  very  properly  held  to  be  barred  {BaUy  v.  Taylor^ 
Taml.  305) ;  and  so  where  the  defendant  commenced  a 
certain  work,  and  the  plaintiff  knew  of  it  at  the  time,  it 
was  held  that  no  injunction  could  be  claimed,  as  he  (the 
plaintiff),  had  allowed  12  months  to  elapse  before  com- 
mencing proceedings  after  a  complete  copy  of  the  work 
had  come  to  his  hands  {Lewis  v.  Chajmian,  3  Beav.  134)  ; 
in  thi*  case  the  plaintiff  had  permitted  the  defendant  to 
continue  his  work  without  protest,  and  had  not  feven 
taken  the  trouble  to  procure  a  copy  for  five  years  after 
publication. 

It  may,  moreover,  be  taken  as  a  well-defined  rule,  that 
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an  ex  parte  injunction  will  never  be  granted,  where  a 
person  has  knowingly  permitted  another  to  proceed  with 
the  production  complained  of  for  any  length  of  time ;  this 
acquiescence  may  not,  however,  be  fatal  so  far  as  a  final 
injunction  is  concerned  (see  Mexhorough  v.  Bower,  7 
Beav.  131, 2>er  M.  R.) 
JFJuU  a  Where  a  defendant  seeks  to  prove  acquiescence  on  the 
alhfjiii^  part  of  the  plaintiff,  he  must  be  prepared  to  show,  either 
''^mjT  te  ^^^  ^^  plaintiff  gave  his  authority  for  the  carrying  on  of 
the  work,  or  that  his  conduct  conduced  to  what  has  been 
done,  or  that  there  is  sufficient  evidence  to  displace  the 
jyiHVid  facie  proof  of  the  plaintiff's  copyright  (Morris  v. 
Adibee,  L.  R.  7  Eq.  39,  per  Giffard,  V.-C.) ;  if  he  can  do 
this,  he  will  succeed,  for  although  the  Court  may  acknow- 
ledge aright,  it  frequently  refuses  an  injunction  where  the 
conduct  of  the  party  complaining  has  led  to  the  state  of 
things  with  reference  to  which  the  complaint  is  made 
{Rundell  v.  Murray,  Jacobs,  31 G).  The  proprietor  of  a 
copyright  cannot,  however,  be  said  to  have  abandoned  it, 
merely  because  he  has  allowed  his  work  to  remain  out  of 
print,  no  matter  for  what  length  of  time  ( Weldoii  v.  Dick^, 
10  Ch.  Div.  247). 

By  5  &  6  Vict.  c.  45,  s.  26,  any  proceedings  for  an 
offence  (with  the  exception  therein  mentioned)  committed 
against  the  Act,  must  be  brought,  sued,  and  commenced 
within  twelve  calendar  months  next  after  such  offence 
committed.  This,  however,  does  not  operate  to  pre- 
vent an  injunction  being  applied  for,  since  the  plaintiff 
sues  in  respect  of  his  copyright ;  an  "  offence "  is 
something  done  in  contravention  of  the  provisions  of 
the  Act,  whereas  an  application  for  an  injunction  is 
outside  the  Act  altogether  (see  Hogg  v.  Scott,  L.  R  18 
Eq.  451). 
lAftJtet  Where  no  time  is  specified  by  the  Legislature,  within 

l^^iMAi,  which  proceedings  to  restrain  the  infringement  of  copy- 
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right  must  be  taken,  the  plaintiff  will,  as  we  have  seen, 
have  to  come  into  Court  as  speedily  as  possible  ;  it  is 
always  open  to  him,  however,  to  explain  the  grounds  of 
any  delay  that  may  have  taken  place.  Consequently,  the 
necessity  of  comparing  the  work  complained  of,  with  that 
from  which  the  matter  is  alleged  to  be  stolen,  may  afford 
sufficient  excuse  (Matunuin  v.  Tegg,  2  Buss.  393),  and  the 
fact  of  the  law  at  the  time  being  in  an  uncertain  state,  may 
justify  the  plaintiff  in  withholding  proceedings  {Buxton  v. 
James,  5  De  G.  &  Sm.  84).  But  where  a  plaintiff,  being 
informed  of  the  defendant's  proceedings,  had  the  necessary 
legal  documents  prepared  within  five  months  after,  and 
then  took  no  steps  for  seven  months,  a  motion  for  an 
injunction  was  refused,  the  distinction  being,  between 
cases  where  it  is  absolutely  necessary  to  make  due  and 
proper  inquiiies  in  the  first  instance,  and  those  where  the 
delay  is  referable  to  the  mere  private  convenience  of  the 
plaintiff  {Bvldson  v.  Beneclce,  12  Beav.  1 ;  Lewis  v.  Cliap- 
mail,  3  Beav.  135). 

Where  the  damage  committed  by  the  defendant  is 
slight,  and  the  plaintiff  has  delayed  the  assertion  of  his 
right,  the  Coui*t  will  take  the  extent  of  the  damage  into 
consideration,  in  determining  whether  an  injunction  ought 
or  ought  not  to  bo  granted  {Wintle  v.  Bristol  £  SovHi 
Wales  Union  Railway  Co,,  6  L.  T.  (N.  S.)  20). 

In  most  actions  for  infringement,  the  chief  Qh}eci  Accmi^vU 
the  plaintiff  has  in  view,  is  to  >obtain  an  injunction, 
and  generally  speaking,  therefore,  matters  relating  to 
"  account "  and  "  damages"  are  entirely  subordinate  (see 
the  remarks  of  Romilly,  M.  R,  in  Caiiier  v.  CarlUe,  31 
Beav.  298).  A  plaintiff  may  obtain  a  final  injunction,  but 
yet  be  denied  an  account  on  the  ground  of  delay  (Har- 
i^ison  V.  Taylor,  11  Jur.  (N.  S.)  408),  although  the  general 
rule  is  that  the  right  to  an  account  is  incidental  to  the 
plaintiff's  other  relief,  and  follows  almost  as  of  course 
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(Gri^r^/a  \.  E'jrt^  9  Ves-  ^7,  >^/  L  C. >  In  iLe  case 
aWre  qiK4ieKl  'Harr'vbiJK  v.  T^j^hjs-  iai  litJTiiiicdi>&  would 
prcittaUj  ijK/t  L^iTe  Leeii  gianud,  bat  ivr  ihe  piahaiiiT  per- 
ferering  with  his  piialuaJ  designs 

As  a  oorollanr,  it  follows  thai  if  the  Coort  sh<jiild  refuse 
am  ifijonctioii  it  canniot  grant  an  account  xP rice's  Patent 
CawlU  Co,  V.  B^x^ivrtuif  Pattrd  GinJU  Co^  4  K.  i  J. 
727 ;  Bally  v.  Taylor,  1  Buss,  ik  IL  73^. 

Tlie  Court  has  no  jurisdiction  to  give  to  a  plaintiff  a 
remedy  for  an  alleged  piracy,  unless  be  can  make  out  that 
be  is  eutitled  to  the  equitable  iuterposition  of  the  Court 
by  injuiictioD  ;  and,  in  such  case,  the  Court  will  also  give 
him  an  account,  that  his  remedy  here  may  be  complete 
(Baily  v.  Taylor,  supra,  75,  per  Leach,  M-R.). 

A  phdntiff  having  obtaincl  an  injunction,  may  insist  od 
an  account,  no  matter  how  trivial  the  injury  complained  of 
may  be  {Fra/lella  v.  y^^eller,  2  Russ.  k  My.  250 »,  although, 
of  course,  where  the  defendant  has  actually  made  no  profit 
out  of  the  trausactiou,  no  account  can  as  a  matter  of  pos- 
sibility be  taken  (CoU/urn  v.  Simms,  2  Hare,  5G0,  j>ei* 
Wigram,  V.-C. ;  Powell  v.  Aiken,  4  K.  &  J.  351). 

Where  it  appears  that  the  defendants  have  sold  articles 
since  an  interirn  injunction  was  applied  for  and  refused, 
an  Jiccfjunt  will  not  be  directed  merely  because  had  the 
facts  and  law  been  sufficiently  ascei*tained  at  the  time 
of  the  application  for  such  injunction,  the  Court  would 
have  restrained  the  defendants  from  selling  {Prices 
Patent  Candle  Co,  v.  Bauwea's  Patent  Candle  Co., 
Hupra). 

It  is  also  a  general  principle  that  a  person  cannot  stand 
by  and  allow  another  to  risk  his  money  on  a  venture,  and 
then  come  for  an  account  on  such  venture  proving  suc- 
cessful (Pairott  V.  Palmer,  3  Myl.  &  K.  643). 
jirmiiti         An  account  is  in  most  cases  directed  to  be  taken  of  the 
^^u^^  ne^i  profits  gained  by  the  defendant  through  the  sale  of 

proJiU, 
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the  pirated  work  ;  the  plaintiff  has  no  right  to  an  account 
of  the  gross  proceeds  {Delf  v.  Delamotte,  3  Jur.  (N.  S.) 
933,  3  K.  (t  J.  581),  even  although  he  can  show  that 
he  could  have  sold  the  production  at  a  gi^eater  profit.  It 
has,  however,  been  decided  in  an  American  case,  that 
commissions  received  from  the  sale  of  a  pirated  work  are 
profits,  to  be  accounted  for  by  the  commission  agent  in 
an  action  by  the  proprietor  of  the  copyright  {Stevens 
v.  Gluddhujy  2  Curtis,  608).  Even  where  the  piracy 
consists  of  the  publication  of  the  plaintiff's  work  in  a 
cheaper  form,  the  Court  will  only  direct  the  defendant  to 
hand  over  the  profits  he  has  made,  for  it  would  be  impos- 
sible to  go  into  the  question  of  how  many  copies  of  the 
plaintiff's  more  expensive  work  have  been  excluded  from 
sale  by  reason  of  the  defendant's  conduct  {CoUmm  v. 
Shnins,  2  Hare,  560 ;  and  see  Pike  v.  Nicholas,  20  L.  T. 
(N.  S.)  908,  per  James,  V.-C.) 

Where  an  interim  injunction  is  granted,  and  the  action 
directed  to  be  tried  with  a  jury,  the  plaintiff  should  urge 
that  the  defendant  be  directed  to  keep  an  account  in 
the  meantime.  This  was  the  invariable  practice  of 
the  Court  when  actions  were  sent  for  trial  before  a 
court  of  common  law  (Mawnian  v.  Tegg,  2  Buss. 
385). 

Assuming  an  injunction  to  be  granted,  and  that  the 
Court  directs  an  account  to  be  taken,  it  will,  if  necessary, 
refer  back  the  account  from  time  to  time  so  that  the  cer- 
tificate can  be  reviewed,  and  the  defendant  and  his  wit- 
nesses are  liable  to  be  called  upon  for  their  evidence  in 
the  usual  manner  (Kelly  v.  Hodge,  29  L.  T.  (N.  S.)  387). 
So,  also,  the  defendant's  publishers  may  give  evidence, 
and  can  be  called  upon  so  to  do,  for  the  purpose  of  enabling 
the  plaintiff  to  ascertain  how  many  copies  of  the  de- 
fendant's work  have  been  sold,  and  what  profit  the  plainti£f 
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would  have  secured  from  the  sale  of  so  many  additional 
copies  of  his  work  {Pike  v.  Nicholas,  20  L.  T.  (N.  S)  909, 
j)er  James,  V.-C). 
Danuujcs.  A  court  of  equitable  jurisdiction  has  power  to  assess 
and  award  damages  (21  &  22  Vict.  c.  27,  s.  2  ;  now  re- 
pealed, 46  &  47  Vict.  c.  49;  but  see  R.  S.  C,  O. 
XXXVI.  r.  58 ;  46  &  47  Vict.  c.  49,  s.  6,  sub-sec.  c). 
Such  Court  has  also  power  to  grant  an  injunction  with- 
out any  inquiry  as  to  damages,  and  in  this  respect  the 
matter  Ls  one  of  discretion  {Tinsley  v.  Lacy,  1  H.  & 
M,  747). 

In  an  American  case,  where  the  plaintiff  omitted  to  ask 
for  an  injunction  and  only  sought  an  account,  he  was 
remitted  to  the  common  law  courts  for  damages  {Monk  v. 
Harper,  3  Edw.  Ch.  109),  and  it  is  apprehended  that  the 
result  would  be  the  same  in  this  country,  notwithstand- 
ing the  power  conferred  on  the  courts  of  equity  to 
try  any  question  of  damages,  and  also  notwithstanding 
the  rule  that  the  powers  of  law  and  equity  are  concur- 
rent, for  in  questions--9f  copyright,  an  injunction  is  the 
foundation  of  all  equitable  relief  {Baily  v.  Tayla)%  1  Russ. 
&  My.  75). 

Where  a  material  piracy  is  clearly  proved,  the  plaintiff 
is  entitled  to  an  injunction,  the  question  of  damage  or  no 
damage  being  immaterial,  for  what  has  been  done  is 
against  the  plaintiff,  and  he  is  the  most  competent  judge 
of  the  injuries  he  may  have  sustained  {Campbell  v.  Scott, 
11  Sim.  39  ;  T'msUy  v.  Lacy,  32  L.  J.  (N.  S.)  (Ch.)  539, 
per  Wood,  V.-C). 

It  is  a  rule  that  the  plaintiff  must  make  his  election 
between  damages  on  the  one  hand,  and  an  account  on  the 
other ;  he  cannot  claim  both  :  but  this  rule  would  appear 
to  be  founded  more  upon  convenience  than  upon  any 
question  of  law ;  for  instance,  an  account  only  approxi- 
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inately  measures  out  the  damage  the  plaintiff  has  sus- 
tained, but  he  may  notwithstanding  have  sustained  greater 
or  less  'damage,  according  to  circumstances.  Keeping  an 
account  of  the  profits  may  prevent  the  defendant  from 
deriving  any  profit,  as  he  may  ultimately  be  obliged  to 
account  to  the  plaintiff  for  all  his  gains ;  yet,  if  the  work 
Avhich  the  defendant  is  publishing  in  the  meantime,  really 
affects  the  sale  of  the  work  which  the  plaintiff  seeks  to 
protect,  the  consequence  is,  that  the  rendering  the  profits 
of  the  former  work  to  the  complaining  paiiy  may  not  be  a 
satisfaction  to  him  for  what  he  ought  to  have  been  enabled 
to  have  made  of  his  own  work,  if  it  had  been  the  only  one 
published  ;  for  he  would  argue  that  the  profits  of  the 
defendant,  as  compared  with  the  profits  which  he,  the 
plaintiff,  has  been  improperly  prevented  from  making,  could 
only  be  in  the  proportion  of  say  eight  shillings,  the  price 
of  a  copy  of  the  one  book,  to  one  guinea,  the  price  of  a 
copy  of  the  other  {Maimiian  v.  Tegg,  2  Russ.  400,  per 
Lord  Eldon).  An  account  is  therefore  the  nearest  approxi- 
mation that  the  Court  can  make,  for  the  wrongdoer  is 
compelled  to  give  up  to  the  plaintiff  all  the  profits  he 
has  made.  There  would  seem  to  be  no  reason,  however, 
why  the  Court  might  not  proceed  to  inquire  what 
further  damnification  (if  any)  the  plaintiff  has  sustained 
{ibicL). 

A  defendant  cannot  be  compelled  to  make  discovery  oiJ>^^cry 
any  facts,  the  disclosure  of  which  would  subject  him  to  account, 
penalties  and  forfeitures  at  the  suit  of  the  plaintiff  (-4 <?(ri/^ 
V.  Fe^n^ett,  2  Blatchf.  39).  The  forfeiture  should  therefore 
be  waived,  and  the  defendant  may  then  be  compelled  to 
disclose  the  number  of  piratical  copies  sold,  printed,  or 
imported,  or  the  sources  from  which  he  has  compiled  his 
work  (see  KeUy  v.  Wyman,  17  W.  R.  399). 

The  measure  of  damages  in  cases  of  literary  piracy  has  Meamre  of 

dartutgea. 
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been  thus  stated, — "  the  defendant  is  to  account  for  every 
copy  of  his  book  sold  as  if  it  had  been  a  copy  of  the 
plaintiff's,  and  to  pay  the  plaintiff  the  profit  which  he 
would  have  received  from  the  sale  of  so  manv  additional 
copies  "  {Pike  v.  Nicliohts,  L.  R.  5  Ch.  2G0). 


CHAPTER  VII. 

ON  EVIDENCE  AND  PLEADING,    AND    HEREIN  OF  JOINDER 

OF  PARTIES  AND  COSTS. 

Where  a  pnmA  facie  case  of  piracy  is  made  out  against  Evidence. 
the  defendant,  the  onus  of  proof  to  show  the  contrary  is 
thrown  upon  him,  and  under  these  circumstances  he  may 
either  establish  the  fact  that  his  own  work  was  prepared 
without  recourse  to  that  of  the  plaintiff,  or  that,  while  he 
has  used  the  latter,  the  parts  complained  of  were  taken 
from  other  sources ;  it  will  not  be  enough  for  him  to  show 
that  the  passages  in  question  are  to  be  found  in  the  pro- 
ductions of  authors  other  than  the  plaintiff.  Again,  the 
defendant  may  possibly  succeed  by  showing  that  any 
quotations  he  may  have  made,  are  more  extensive  than 
those  made  use  of  by  the  plaintiff  (see  Pike  v.  Nicholas 
L.  R.  5  Ch.  262,  per  Lord  Hatherley) ;  or  that  any  errors 
in  his  work,  and  upon  which  the  plaintiff  may  have  relied 
to  make  out  his  case,  are  to  be  found  in  the  works  of 
another  author.  It  does  not  of  course  follow,  that  the  de- 
fendant may  not  have  copied  from  the  plaintiff ;  but  such 
evidence  will  be  entitled  to  a  certain  amount  of  weight, 
especially  if  the  defendant  produces  his  manuscript  {Hotten 
V.  Arthur,  1  Hem.  &  M.  609).  Circumstances  of  time  and 
place  may  tell  against  the  defendant,  as  where  a  person 
charged  with  copying,  stated  that  he  consulted  original 
authorities,  but  was  unable  to  say  where  he  obtained 
their  works,  or  where  certain  meetings  were  held  from 
which  he  purported  to  have  drawn  much  of  his  information 
{Pike  V.  Nicholas,  L.  R.  5  Ch.  251). 
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A  defendant  should  not  deny  copying,  if  his  defence 
is  a  fair  user  for  which  he  would  not  be  liable  (see 
Spiers  v.  Brmvn,  6  W.  R.  352 ;  Jarrold  v.  Hovlston,  3 
Kay  &  J.  708). 

Where  the  onus  is  thrown  on  the  defendant,  it  will  not 
do  for  him  to  urge  a  probability  as  to  where  he  derived 
the  matter  complained  of,  but  he  must  show  definitely, 
from  whence  he  obtained  it,  producing  his  manuscript,  and 
offering  every  facility  for  investigation  (see  Hott^n  v. 
Arthur,  1  Hem.  &  M.  603;  Mawman  v.  Tegg,  2  Russ. 
885,  and  the  judgment  of  the  L.  C.  in  Pik^  v.  Nicholas, 
L.  R.  5  Ch.  251). 
Rival  It  is  never  necessary  for  a  party  who  complains  that  his 

should  he  copyright  has  been  infringed,  to  specify  in  his  statement 
^Uo^Catiri  ^^  claim  the  parts  of  the  defendant's  work  which  he  thinks 
have  been  pirated  from  his  work,  but  it  is  sufficient  to 
allege  generally  that  the  defendant's  work  contains  several 
passages  which  have  been  pirated  from  the  plaintiff's 
work,  and  to  verify  the  allegation  by  affidavit.  Thus,  where 
an  injunction  was  moved  for,  the  two  works  were  brought 
into  Court,  and  counsel  pointed  out  to  the  Court,  the 
passages  which  they  relied  upon  as  showing  the  piracy 
(Sweet  V.  Maugham,  11  Sim.  53,  per  Shadwell,  V.-C). 
The  articles  alleged  to  be  piracies,  whether  consisting  of 
literary  productions  or  not,  should  therefore  be  brought 
into  Court  for  comparison  (Sheriff  v.  Coates,  1  Russ.  & 
My.  159),  although  it  must  be  understood  that  this  is  by 
no  means  absolutely  essential  (Fradella  v.  Weller,  2  Russ. 
&  My.  249). 

Where  the  defence  relied  on  is  that  the  plaintiff's  pro- 
duction is  of  a  blasphemous  or  immoral  tendency,  either 
the  work  itself  should  be  produced,  or  the  defendant  must 
be  prepared  to  prove  its  true  character  (Gale  v.  Leckie,  2 
Stark.  107). 

Substantial   identity    or  great   similarity,  is    in   itself 
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prinul  facie  proof  of  unlawful  copying,  and  it  rests  on  the 
defendant  to  explain  such  identity  or  similarity  {Pihe  v. 
Nicholcis,  L.  R.  5  Ch.  251).  , 

Where  the  defendant  pleads  that  the  plaintiff  autho- 
rised the  act  complained  of,  the  consent  must  be  affirmatively 
proved  {Boucicault  v.  Wood,  2  Biss.  (Amer.),  40). 

Where  an  action  is  brought  to  recover  damages  for  the 
unlawful  destruction  of  an  unpublished  manuscript,  evi- 
dence is  admissible  to  show  that  the  plaintiff  has  been  in 
the  habit  of  publishing  works  injurious  to  the  government 
of  the  state  (Priestley's  Cases,  cited  2  Meriv.  437). 

If  the  plaintiff  can  describe  the  modits  operandi,  show  Plaintiff 
how,  in  what  way,  or  by  what  process,  the  defendant  com-  jioanUe 
mitted,  or  endeavoured  to  conceal  the  acts  of  piracy,  ii^^^^^ 
will  be  to  the  last  extent  desirable  for  him  so  to  do  (see  ffffcud. 
Loimides  v.  Broivne,  12  Ir.  Law  Rep.  293). 

On  the  trial  of  an  action  for  piracy,  the  defendant's 
counsel  cannot  ask  a  skilled  witness  called  on  behalf  of 
the  plaintiff,  whether  he  has  not  seen  printed  copies  of  the 
work  in  question,  many  years  ago,  in  a  foreign  country ; 
for  such  a  question  has  reference  to  an  object  not  produced 
or  accounted  for,  and  the  evidence,  if  given,  would  be 
merely  secondary  {Booaey  v.  Davidson,  13  Q.  B.  (N.  S.), 
257) ;  it  is  settled  that  secondary  evidence  will  not  be 
accepted  when  primary,  as,  for  instance,  the  production  of 
the  publication  itself,  might  be  procured  {Qale  v.  Leckie,  2 
Stark.  110). 

Where  a  defendant  is  clearly  guilty  of  an  act  of  piracy,  CHtUom  of 

,  ,  tradr  no 

he  cannot  shelter  himself  by  adducing  evidence  to  show  drfcncr, 

that  his  conduct  is  justified  by  the  custom  of  trade  {Max- 

weU  V.  Somertan,  30  L.  T.  Rep.  (N.  S.)  11). 

Where  an  action  was  brought  to  restrain  the  breach  of 

an  agreement  not  to  publish  a  certain  work,  it  was  held 

that  the  defendant  could  not  give  in  evidence  an  offer  on 

the  part  of  the  plaintiff  to  stay  proceedings  for  a  specific 

r  2 
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sum  of  money,  at  least  not  for  the  purpose  of  defeat- 
ing the  injunction,  although  possibly  he  might  do  so 
for  other  purposes  (Ainsivoi'th  v.  Beniley,  14  W.  R  630, 
632). 
Plahuif's  In  an  action  for  infringement,  the  plaintiff  must  prove 
his  title,  that  is  to  say,  show  conclusively  that  he  is 
either  author  or  proprietor;  and  he  should  also  produce 
a  copy  or  example  of  the  work  or  production  alleged 
to  be  pirated,  and  prove  the  allegations  of  the  state- 
ment of  claim  by  suitable  evidence,  pointing  out  in  what 
the  piracy  consists,  and  showing  if  possible  the  modus 
adopted  by  the  defendant,  upon  whom  the  onus  will 
thereupon  be  thrown.  The  fact  that  the  plan,  arrange- 
ment, and  combination  of  a  copyright  work  originated 
in  the  brain  of  its  author,  may,  however,  be  proved  by 
some  other  person  than  such  author  {Bullinger  v.  Mcickey, 
15  Blatchf.  (Amer.)  550). 

Where  the  action  is  for  pirating  prints  or  engravings, 
the  evidence  to  be  adduced  at  the  trial  is  that  the  plaintiff 
is  the  proprietor  of  such  print  or  engraving,  and  he  may 
produce  the  prints  taken  from  the  original  plate  without 
producing  the  plate  itself. 

Although  the  most  obvious  method  of  arriving  at  a  con- 
clusion in  a  question  of  piracy,  is  by  a  comparison  of  the 
offending  production  with  one  proved  to  be  genuine,  yet 
the  plaintiff  may,  and  most  frequently  does,  produce  other 
evidence,  that  of  an  expert  for  instance,  in  support  of 
his  allegation,  or  of  witnesses  to  prove  an  intention  on 
the  part  of  the  defendant  to  deceive,  or  to  prove  such 
facts  as  tend  p*m4  fci^ie  to  put  such  a  construction  on 
his  conduct  (Chappell  v.  Sheard,  2  K.  &  J.  117 ;  Prowett 
V.  Mortimer,  2  Jur.  (N.  S.),  414). 

It  is  however  impossible  to  establish  a  charge  of  piracy 
of  a  book,  where  mere  passages  or  lines  of  print  have  been 
reproduced  here  and  there  through  hundreds  of  pages,  or 
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where  the  authors  of  a  work  have  applied  their  labours  to 
various  sources  of  information  {Jarrold  v.  Heywooil,  18 
W.  R  279). 

An  action  will  lie  at  the  suit  of  the  assignee  of  a  print, 
and  as  already  stated  a  print  taken  from  the  original 
plate  is  sufficient  evidence  without  the  production  of  the 
plate  itself  {Thompson  v.  Symonds,  5  T.  R.  41). 

If  the  assignee  of  the  right  of  copying  a  painting,  alleges 
that  some  other  publication  is  an  infringement  of  his 
copyright,  he  must  show  that  the  publication  complained 
of  has  not  been  taken  from  the  painting,  but  from  his 
copy  {Liteas  v.  Cooke,  13  Ch.  D.  872). 

In  all  cases  a  plaintiflf  suing  as  assignee  must  show  how, 
i.e.,  in  what  way,  he  obtained  the  assignment,  but  he  need 
not  prove  any  mesne  transfer  or  transfers  (Morris  v.  Kelly ^ 
1  Jac.  &  W.  481). 

A  certified  copy  of  registration  under  5  &  6  Vict.  c.  45,  Drfen- 
ss.  11,  ]3,  is  only  a  jj)rir)ui  facie  proof  of  ownership  or  ficncc 
assignment,  and  the  defendant  can  bring  forward  evidence 
to  rebut  such  evidence  {Lucas  v.  Cooke,  supra).  The  same 
remark  would  seem  to  apply  to  designs  registered  under 
the  Patents  Designs  and  Trade  Marks  Act,  1883.  Under 
this  same  Act,  printed  or  written  copies  or  extracts,  pur- 
porting to  be  certified  by  the  Comptroller  and  sealed  with 
the  seal  of  the  Patent  Office,  of  or  from  patents,  speci- 
fications, disclaimers  and  other  documents  in  the  Patent 
Office,  and  of  or  from  registers  and  other  books  kept 
there,  shall  be  admitted  in  evidence  in  all  courts  in  her 
Majesty's  dominions,  and  in  all  proceedings,  without 
further  proof  or  production  of  the  originals  (sect.  89). 
Where  a  contract  provided,  that  if  a  second  edition  of  a 
work  should  be  called  for  the  publishers  would  stereotype 
it,  it  was  held  they  became  bound  to  fulfil  the  contract  in 
this  respect ;  the  question  whether  or  no  a  new  edition  is 
required  is  a  matter  of  fact  to  be  determined  by  evidence 


/^//»^Mk       Ilk  adk   jKtiOfk  f<>r  ptraer,  tike  ^LaisxiS.  sbcmU  defirer 
i4mgiettt  mtem/ffiuxiea  for  die  examin^bQik  of  the  de- 
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kttptnU^,  as  the  case  maj  be,  the  cost  of  such  priDting, 
kc,,  ioA  the  proceeds  realized  from  the  di^ioeitioQ  thereof, 
tt>e  nmnber  of  coi|Mes  ret  on  baod,  and  the  sooroe  from 
wheiM»?  be  deriTed  bis  materials  (Kdly  t.  Fyman,  17 
W,  R,  899 ;  Tipping  t.  aarir,  2  Hare,  383>.  Where  a 
defeiKlaot  offers  to  submit  to  an  injunction  and  pay  all 
costs,  the  plaintiff  is  nevertheless  justified  in  insisting  on 
a  full  and  complete  answer  to  bis  interrogatories  {Stephens 
y.  Brett,  10  L,  T.  (N.  S.)  231)  and  for  this  purpose  may 
continue  the  suit. 

Profits  on  sales  already  taken  place,  may  be  proved  by 
affidavit  made  by  or  on  behalf  of  the  defendant  {Kdly  v. 
Hofhje,  29  L.  T.  (N.  S.)  387). 
MfdUm  Uf  Where  a  motion  is  made  under  s.  14  of  5  &  C  Vict.  c.  45, 
to  expunge  an  entry  of  proprietorship  of  copyright  it  must 
lio  clearly  and  unequivocally  shown  that  such  entry  is  false  ; 
if  the  motion  be  to  vary  it,  the  Court  must  be  satisfied  by 
affidavit  that  in  so  doing  they  would  make  a  true  entry 
(Aflj  iHivte  Davidson,  18  C.  B.  297). 

Where  a  person  offers  to  take  a  certain  sura  of  money 
iiH  th(i  j»rico  of  his  rights,  such  offer  cannot  be  given  in 
ovidonce  against  him,  for  he  might  be  willing  to  forego  his 
rights  and  ho  avoid  litigation;  but  after  the  litigation 
has  hof^un  the  circumstances  are  altered,  and  he  is  at 
perfect  liberty  to  insist  on  his  rights  to  the  utmost  {Ains- 
iiHnih  V.  ncHtley,  14  W.  R.  632). 

Any  party  in  any  cause  or  matter,  might  require  the 
attendance  of  any  witness  before  an  examiner,  and  examine 
such  witness  orally,  for  the  purpose  of  using  his  evidence 
upon  any  claim,  motion,  petition,  or  other  proceeding 
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before  the  Court ;  and  any  party  having  made  an  affidavit 
to  be  used,  or  which  should  be  used,  on  any  claim,  motion, 
petition,  or  other  proceeding  before  the  Court,  should  be 
bound  to  attend  before  the  examiner  for  the  purpose  of 
being  examined :  Provided  that  the  Court  should  have  dis- 
cretionary power  of  acting  upon  such  evidence  as  might  be 
before  it  at  the  time,  and  of  making  such  interim  orders, 
or  otherwise,  as  might  appear  necessaiy  to  meet  the  justice 
of  the  case.  The  statute  embodying  this  provision  is,  how- 
ever, now  repealed  (15  &  16  Vict.  c.  86,  s.  40,  repealed  by 
46  &  47  Vict.  c.  49),  and  the  examination  of  witnesses  is 
provided  for  by  R.  S.  C.  1883,  O.  XXXVII. 

It  was  held  under  the  section  (s.  40)  that  no  weight  is  to 
be  attached  to  an  affidavit  where  the  opposite  party  has 
had  no  opportunity  to  cross-examine  the  witness  {Wight- 
man  v.  Wheelton,  23  Beav.  397). 

Every  pleading  must  contain  a  statement  in  a  summary 
form,  of  the  material  facts  on  which  the  party  pleading 
relies  for  his  claim  or  defence,  as  the  case  may  be,  but  not 
of  the  evidence  by  which  they  are  to  be  proved.  The  rules 
relating  to  pleading  generally  will  be  found  set  forth  in 
the  Rules  of  the  Supreme  Court,  1883  (O.  XIX.  rr.  1—28  ; 
O.  XX.  rr.  1—9 ;  0.  XXI.  rr.  1—21). 

The  Court  or  a  Judge  may,  at  any  stage  of  the  pro-  Amend- 
ceedings,  allow  either  party  to  alter  or  amend  his  in- pieadhiga. 
dorsement  or  pleadings,  in  such  manner  and  on  such 
terms  as  may  be  just,  and  all  such  amendments  shall  be 
made  as  may  be  necessary  for  the  purpose  of  determining 
the  real  questions  in  controversy  between  the  parties 
(see  R.  S.  C,  O.  XXVIII.  rr.  1—13). 

The  statement  of  claim  must,  as  before  stated,  allege  all  Cop^n^ujU 
the  facts  necessary  to  show  that  the  plaintiff  not  only  has  ito/mi?wi 
a  title  to  the  copyright,  but  a  right  to  relief  in  respect  of  ^•^^^''*'"* 
the  infringement  of  it.     In  an  action  under  5  &  6  Vict.  c. 
45,  the  statement  should  show  : — 

(a.)  Tlwi  the  jylaintif  is  the  orlghud  jp^'opnet(yi*  of 
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the  copyi'ight,  or  if  he  claims  hif  assignment 
that  such  assignment  is  in  writing. 
Whether  an  assignment  of  copyright  in  a  book  should 
be  in  writing  or  not,  has  been  discussed  on  a  previous 
page,  but  whatever  the  state  of  the  law,  there  is  no  doubt 
that  it  will  be  far  safer  to  have  a  transfer  in  writing,  and 
when  this  is  the  case  the  fact  of  such  transfer  being  in 
writing  should  be  alleged  by  the  plaintiflf.  Where  the 
plaintiff  is  assignee  of  an  assignee,  he  need  only  allege  the 
last  assignment  to  himself  {Mollis  v.  Kelly,  1  J.  &  W. 
481),  and  if  the  defendant  intends  to  rely  on  any  previous 
irregularity,  he  must  plead  it. 

(p,)  That  the  plaintiff  was  dvly  registered  as  pi'O- 

prietoi*  before  action  brought. 

We  have  seen  that  so  long  as  the  plaintiff  is  registered 

as  proprietor  before  action,  it  is  perfectly  immaterial  that 

he  was  not  registered  when  the  actual  infringement  took 

place  {ante,  p.  149). 

(y.)  That  the  defendant,  without  the  cmisent  in 
writing  of  the  plaintiff]  pHnted  or  caused  to 
be  printed  a  book,  ^c, 
or  that  he  infringed  the  copyright  by  selling  copies  un- 
lawfully printed,  or  in  some  other  way  interfered  with  the 
plaintiff's  copyright,  alleging  distinctly  the  form  such 
interference  assumed. 

Where  scienter  is  necessary  to  be  proved,  it  should  be 
alleged  in  a  separate  paragraph. 

(5.)  That  the  defendant  intends  to  commit  or  con- 
tinue   the    act    constituting    infnngementy 
unless  restrained  from  so  doing,  and  that 
lie  has  the  power  to  commit  or  continue  it. 
This  allegation  is  only  necessary  where  an  injunction  is 
claimed,  and  in   many  cases  the  defendant's  power  to 
commit  or  continue  will  be  presumed  from  the  nature  of 
the  case  (see  Adair  v.  Young,  12  Ch.  D.  13). 
Where  the  defendant  has  in  his  possession  or  under  his 
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control,  any  considerable  number  of  copies  of  the  pirated 
work,  an  injunction  to  restrain  the  sale  or  disposition  of 
tliem  should  always  be  claimed. 

(e.)  That  tlt^  plaintiff  claims  an  axxount,  or  da- 
mages. 
He  cannot  claim  both. 

Form  No.  7,  Appendix  C,  Sect.  VI.  Rules  of  S.  C.  1883, 
prescribes  a  form  of  statement  of  claim  applicable  to  a 
simple  case  of  infringement.  It  omits,  however,  to  state  in 
what  way  the  defendant  has  infringed  the  plaintiff's  copy- 
right, nor  docs  it  show  any  title  in  the  plaintiff. 

Where  the  action  is  for  the  infringement  of  copyright 
in  a  title,  the  statement  of  claim  should  allege  that  the 
defendant  has  continued  to  publish  the  work  with  the 
intention  of  inducing  the  public  to  believe,  and  has  in  fact 
induced  the  public  to  believe,  that  the  book  so  published 
by  him  was  identical  with  that  published  by  the  plaintiff. 
There  is  properly  speaking  no  right  of  copy  in  a  mere 
title. 

The  plaintiff  may  also  include  in  his  statement,  a  claim 
for  an  order  for  the  cancellation  of  all  plates  used  by  the 
defendant  in  the  commission  of  the  piracy,  and  for  the 
delivery  up  of  all  copies  of  the  pirated  work. 

The  following  is  a  list  of  the  more  usual  defences  put  Dffencc 
forward  in  answer  to  a  statement  of  claim  for  the  infringe- 
ment of  copyright  in  a  book  : — 

(a.)  That  a  proper  entry  of  copyright  has  not  been 
made  (5  &  6  Vict.  c.  45,  s.  13 ;  see  ante, 
p.  150). 
(fi)  Where  the  plaintiff  sues  as  assignee,  that  a 
proper  entry  of  such  assignment  has  not  been 
made, 
(y.)  That  the  matter  in  respect  of  which  the  infringe- 
ment took  place  is  not  a  proper  subject  of 
copyright 
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(S.)  That  there  has  been  a  prior  publication  of  the 

work    in   question  either   in   this   country  or 

abroad.     (But  see  7  &  8  Vict.  c.  12  ;  see  ante, 

p.  135). 

(e.)  That  the  plaintiflF  acquiesced  in  the  infringement 

after  knowledge  thereof  (see  ante,  p.  202). 
(C.)  That  the  work  in  question  is  immoral,  libellous, 

obscene,  &c.  (see  ante,  p.  23). 
{rj.)  That  the  plaintiflF  has  endeavoured  to  deceive  the 
public  by  misstatements  as  to  authoi*ship  {ante, 
p.  22). 
(0.)  That  no  infringement  has  taken  place. 
With  respect  to  this  last  defence,  it  must  be  observed, 
that  where  the  defendant  is  charged  with  copying  from 
the  plaintiflT's  work,  and  the  defence  is  that  he  made  a 
fair  use  of  it  only,  that  should  be  pleaded.    A  total  denial, 
if  untrue,  would  be  evidence  of  bad  faith. 

(i.)  That   the   plaintiflF's  title  is  defective  for  some 
reason,  ex.  gr.,  that  his  copyright  has  expired. 
(k.)  That  the  plaintiflF's  right  of  action  is  barred  by 
lapse  of  time  (5  &  6  Vict  c.  45,  a  26 ;  see 
ante,  p.  202). 
If  any  action  is  brought  against  any  person  for  doing 
or  causing  to  be  done  anything  in  pursuance  of  the  Act, 
the  defendant  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence  (s.  26,  R.  S.  C,  0.  XIX.  r.  12). 
In  addition  to  the  statement  of  defence,  the  defendant 
must  also  deliver  in  certain  cases,  a  notice  in  writing  of 
any  objections  on  which  he  means  to  rely  on  the  trial  of 
the  action  (ihicL  s.  16,  ante,  p.  171).    A  comprehensive 
form  of  notice  is  given  in  Appendix  A.,  post 

When  such  notice  is  not  delivered  within  the  prescribed 
time,  the  action  may  nevertheless  be  dismissed,  if  a  fatal 
defect  is  brought  out  from  the  plaintiflF's  evidence  (Coote 
V.  Jud<l  23  Ch.  D.  727 ;  48  L.  T.  205). 
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In  an  action  for  the  infringement  of  copyright  in  en-  Engmv- 
gravings,  prints,  and  lithographs,  the  statement  of  claim  prifUs,  mul 
should  show :—  ^^. 

(a.)  That  the  copyright  invaded  is  vested  in  tlie  stateinent 

plaintiff,  eWier  as  original  inventoi*,  designer,  *^ 

(fee,  as  pi'opi'ietor,  or  as  assignee. 
That  is  to  say,  the  statement  should  cleariy  define  the  way 
in  which  the  copyright  so  became  vested,  alleging  all  the 
material  facts  on  which  the  plaintiff  relies. 

03).  That  (lie  p)*ovisions  of  the  statiUe  8  Geo,  II.  c. 

13,  s,  1,  respecting  the  engraving  of  the  name 

of  the  proprietor  and  the  date  of  first  piibli- 

caiion  on  ea^h  plate,  Jkc,,  have  been  complied 

withy  ante,  p.  88). 
Owing  to  the  decisions  {Stannard  v,  Lee ;  Stannard  v. 
Hairison,  ante,  p.  89),  the  proprietor  of  engravings,  &c., 
should,  in  addition  to  engraving  the  date  of  first  publica- 
tion and  the  proprietor's  name  on  the  plate  and  eveiy 
copy,  register  his  production  as  a  book  under  5  &  6  Vict, 
c.  45,  and  when  this  is  done  the  statement  of  claim  should 
contain  an  allegation  to  that  effect,  as  well  as  a  further 
statement  that  the  plaintiff  was  duly  registered  as  pro- 
prietor before  action  brought. 

(y)  The  facts  of  the  piracy,  alleging  how  and  in 

wliat  way  the  defendant  pirated  the  plaintiff's 

production. 
If  the  defendant  is  charged  with  publishing,  selling,  or 
exposing  to  sale,  or  otherwise  or  in  any  manner  disposing 
of  or  causing  to  be  published,  sold,  or  exposed  to  sale  or 
otherwise,  or  in  any  other  manner  disposed  of,  any  print, 
&c.,  scienter  must  be  alleged  and  proved  (8  Qeo.  II.  c.  13, 

8.  1). 

(5.)  Tlie  remedies  to  which  the  plaintiff*  considers 
himself  entitled. 
These  are  or  maybe  : — (1),  an  injunction  ;  (2),  damages. 
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under  17  Geo.  III.  c.  57,  in  respect  of  a  past  infringe- 
ment ;  (3),  forfeiture  of  the  plate  or  plates  on  which  the 
print  or  prints,  &c.,  are  or  shall  be  copied,  and  all  and 
every  sheet  or  sheets  (being  part  of  or  whereon  such 
print  or  prints  are  or  shall  be  so  copied  or  printed) ;  (4),  a 
penalty  of  oa.  for  every  print  found  in  the  defendant's 
custody,  either  printed  or  published  and  exposed  to  sale, 
or  otherwise  disposed  of  contrary  to  the  true  intent  and 
meaning  of  the  Act  (8  Geo.  II.  c.  13,  s.  1). 
Defence.  The  statement  of  defence  may  of  course  deny  any  one 
or  more  of  the  allegations  contained  in  the  statement  of 
claim,  the  scienteVy  where  that  is  necessary  to  be  proved, 
and  also  that  the  action  has  not  been  brought  within  the 
space  of  three  calendar  months  after  the  commission  of 
the  oflFence  complained  of  (8  Geo.  II.  c.  13,  s.  3 ;  7  Geo. 
II.  c.  88,  s.  5 ;  17  Geo.  III.  c.  57).  The  defendant  may 
also  plead  that  the  plaintiflf's  copyright  has  expired,  and 
that  the  author  was  not  a  British  subject  or  resident  within 
the  dominions  of  the  Crown  at  the  time  of  publication. 

In  an  action  against  any  person  for  doing  or  causing  to 

be  done  anything  in  pursuance  of  the  Acts  (supra)  y  the 

defendant    may  plead   the    general  issue   and  give   the 

special  matter  in  evidence  (R.  S.  C,  0.  XIX.  r.  12). 

Paintings,      In  an  action  for  the  infringement  of  copyright  in  paint- 

ami'^lhoto-  ^^S^>  drawings,  and  photographs,  the  statement  of  claim 

grapfui.      should  show,  according  to  the  circumstances  of  the  case : 

(a.)  TJie  title  of  the  plaintiff,  either  as  author  or 

assignee, 
(fi,)  That  the  copynght  was  retained  by  the  autliov 
or  disposed  of  to  an  assignee,  by  instrument 
in  ivriting,  signed,  <tc.  (25  &  26  Vict.  c.  68, 
s.  1). 
(y.)  That  the  work  itus  executed  for  the  plaintiff  on 

commission. 
(5.)  That  the  plaintiff  has  a  license  of  user,  conferred 
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hy  instrument  in  writing,  signed  by  tlie  piv- 
prietor  or  his  agent  authoinsed  in  vnntin^ 
[ihid.  s.  3  ;  see  Lucas  v.  Cooke,  13  Ch.  D.  872). 
(e.)  That  the  ^plaintiff,  cw  author  or  assignee,  duly 
registered  the  pi^odivction  pursuant  to  25  <fr 
26  Vict.  c.  68,  s,  4,  before  the  alleged  infringe- 

m 

ment  took  place, 
{Q  The  facts  of  the  piracy,  alleging  how  and  in 
what    manner   the    defendant  jnrated    the 
j)laintiff's  pi'oduction. 
{r].)  The  remedy  to  which  the  plaintiff  considers  him- 
self entitled. 
This  may  be — (1)  an  injunction  ;  (2)  damages  under 
sect.  11  of  the  Act ;  (3)  Penalties  under  sect  6. 

Penalties  are  recoverable  either  by  action  or  by  sum- 
mary proceedings  before  two  justices  of  the  peace. 

The  defendant's  statement  will   traverse   that  of  the  Defence. 
plaintiff,  or  it  may  confess  and  avoid  it  on  the  ground  that 
the  production  is  immoral,  or  on  one  or  more  of  the  other 
grounds  previously  set  out  {ante,  pp.  217,  218). 

No  limitation  of  time  is  prescribed  by  25  &  26  Vict.  c.  68. 
With  respect  to  photographs,  see  Nottage  v.  Jackson, 
L.  R.  11  Q.  B.  D.  627. 

With  respect  to  sculpture,  an  action  for  penalties  was  Sailpture. 
given  by  the  statute  13  &  14  Vict.  c.  104,  but  this  ^ci  of  claim, 
is  now  repealed  (46  &  47  Vict.  c.   57),  and  the  plaintiff 
can  only  proceed  for  infringement  under  the  provisions  of 
the  Sculpture  Copyright  Act,  1814  (54  Geo.  III.  c.  56). 
The  plaintiff's  statement  of  claim  will  allege  : 

(a.)  That  the  right  for  tJte  invasion  of  which  the 

j)laintiff*  brings  the  action  is  vested  in  him 

either  as  author  or  assignee. 

That   is  to  say,  he  should  allege  all  the  material   facts 

tending  to  show  that  he  is  invested  with  the  right  of  copy 

under  the  Act. 
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(fi.)  If  vested  in  the  plaintiff  as  assignee,  that  tlie 
assignment  is  by  deed  executed  by  the  |my>- 
pinetor  in  the  p^^esence  of  two  o?'  TJiore  wit' 
nesses  (sect.  4). 
(y.)    That  tlie  plaintiff  caused  his  name,  with  the 
date,  to  be  lyiit  on  all  and  every  new  and 
original  sculpture,  model,  copy,  or  cast,  and 
on  every  cast  from  nature,  before  the  same 
was  put  forth  oi*  publisJted  (sect.  1). 
(b,)  Tlte  nature  of  the  relief  or  remedy  to  which  the 
2)lainiiff  considers  himself  entitled. 
The  remedies  are — (1).    An   action  for   an  injunction 
based  on  the  original  equitable  jurisdiction  of  the  Court 
(and  see  36  k  37  Vict.  c.  66,  s.  25  (8) ).     (2.)  An  action  for 
damages  under  the  3rd  sect,  of  the  Sculpture  Act. 
Dffence,         The  defendant   may  deny  all  the  material  allegations 
contained  in  the  statement  of  claim,  and  state  further — 
(a.)  That  the  action  was  not  brought  within  six  calen- 
dar months  next  after   the  discovery  of  the 
offence  (sect.  5). 
(8.)  That  the  plaintiff's  copyright  has  expired. 

(y.)  That  the  work  in  question  is  immoral,  libellous, 
&c. 

and   any  one  or  more  of  the  defences  in  confession  and 
avoidance  referred  to  in  the  case  of  infringement  of  copy- 
right in  books  {ante,  pp.  217,  218). 
Designs.         In  the  case  of  designs  the  plaintiff  now  bases  his  right  to 
Statnncnt  protection  exclusivcly  upon  the  statute  46  &  47  Vict.  c.  57 
repealing  all  previous  Acts  on  the  subject. 
His  statement  of  claim  should  allege  : — 

(a.)  That  lie  is  entitled  as  pi'opinetm'  to  tlte  design 

(showing  how  he  is  entitled). 
08.)  That  such  design  is  new  or  original  (see  ante, 

p.  107),  and  has  not  been  previously  published 
in  the  United  Kingdom. 
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(y.)  l^hat  Hitch  design  was  duly  registered  in  reaped 
of  cUiss  (state  the   number  of  class)  before 
publkation  (giving  the  date  when). 
(8.)  Tltat  before  delivery  on  sale  of  any  aiiicles 
to  which  the  design  has   been  applied  the 
plaintiff  furnished  to  the   Comptroller  the 
prescribed  number  of  exact  rep^'esentations 
or  sj)ecimens  of  the  design  (giving  the  date 
when). 
If  exact  representations  or  specimens  were  furnished  on 
the    application  for  registration,  this  allegation  will  be 
unnecessary  (sect.  50). 

(c).  That  before  delivery  on  scde  of  any  articles  to 
lohieh  the  design  luis  been  appliedy  the  plaintiff 
caused  each  tnuh  adicle  to  be  marked  with 
the  prescribed  mark,  or  xvith  the  jirescribed 
word  or  words  or  figures  denoting  titat  the 
.     design  is  registered  (sect.  51). 

(f)  That  the  defendant  has,  tvithoiit  tlte  license  or 

written  consent  of  the  plaint  iff,  applied  the 

design  (or  a  fraudulent  or  obvious  imitation 

thereof)  to  certain  aHicles  of  manufacture 

(naming  and  describing  them)  in  the  class  or 

classes  of  goods  in  respect  of  which  tlte  design 

is  registered. 

(tj.)  That   the  defendant  published  or  exposed  for 

Side  a  certain  article  of  munufacture  (naming 

it),  or  some  substance  (naming  it)  to  which 

such  design  or  any  fraudxdent  or  obvious 

imitation  thereof  had  been  applied. 

Under  this  allegation  it  will  be  necessary  for  the  plaintiff 

to  prove  scienter,  and  it  should  be  alleged  in  the  clause 

above. 

(0,)  The  relief  or  remedy  to  which  he  considers  him- 
self entitled. 
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Tbef«  remedies  are — (1),  iDJanction ;   (2),  actkm  fiv 
penalties  Tsect.  58) ;  ^3),  action  for  flamages. 

The  plaintiff  mast  make  his  election  between  suing  for 
penalties  and  for  damages,  as  he  cannot  obtain  botk 
Ihfinicf.        Tlie  defendant  in  his  statement  of  defence  may  deny  all 
or  any  of  the  allegations  made  by  the  plaintiff ;  he  may  also 
allege  that  the  plaintiff's  ''  design"  is  not  in  point  of  feurt 
soch  a  design  as  the  Act  meant  to  protect  (sect  GO,  anie^ 
pp.  102 — 5),  that  the  plaintiff  s  copyright  has  expired, 
that  tbe  acts  alleged  to  liave  been  done  do  not  amount  to 
piracy,  or  that  if  done  that  any  piracy  was  in  fact  committed. 
No  time  is  limited  by  tbe  Act  within  which  an  action 
for  the  infringement  of  a  design  must  be  brought 
DmrtuUic       '^^^  plaintiff  in  an  action  for  the  infringement  of  his 
v^^*"^^  cojnfrUjid  (as  distinguished  from  playwright)  in  a  dramatic 
cfunjHmi-     piece  or  musical  composition,  will,  in  his  statement  of 
Huae     i   ^^^f  allege  the  same  facts  as  in  the  case  of  an  action  for 
ufdaim,    the  infringement  of  copyright  in  books  i^inie,  p.  215)  ;  but 
where  the  complaint  is,  that  his  acting  right  has  been 
infringed,  the  circumstances  will  be  somewhat  different. 
In  an  action  of  this  nature  he  should  show  : — 

(a.)  That  he  luta  such  a   title  in  tlie  2^l<^i/nght  as 

justifies  him  in  bringing  the  action,     (The 

title  should  be  set  forth.) 

If  the  plaintiff  claims  the  playright  by  reason  of  the 

assignment  of  the  copyi'ight  to  him,  he  must  allege  that 

an  entry  of  such  assignment  has  been  made  (5  &  6  Vict. 

c.  45,  8.  22).     If  he  claims  as  assignee  of  the  playright 

only,  he  need  not  allege  any  registration. 

(/3.)  The  date  of  the  first  representation  or  ^)er- 

formance,  and  the  place  where  it  took  lAace. 

(y.)  That  the  defendant  rejyresented  or  caused  to  he 

rejyi*esented  (as  the  case  may  be)  the  play,  <£t., 

at  a  place  of  dramatic  entertainment  (naming 

it;  see  Wall  v.  Tayl<yr;   Wall  v.  Martin,  11 
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Q.  B.  D.  102),  ivithout  the  consent  in  luriting 
of  the  jylciintiff. 

(p.)  That  the  defendant  represented^  or  caused,  cfcc, 
such  play,  dc,  to  be  represented  on  so  many 
occasions  {naming  them). 

(e.)  The  nature  or  relief  to  lohich  he  considers  him- 
self entitled. 

The  remedy  for  each  and  every  representation  or  per- 
formance is  a  penalty  of  not  less  than  408.,  or  to  the  full 
amount  of  the  benefit  or  advantage  arising  from  such 
representation,  or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  shall  be  the  greater. 

The  proprietor  of  a  musical  composition  should  in  an 
action  for  infringement  also  allege  : — 

(C)  That  he  pHnted  or  caused  to  be  29>*i7i^6(J  upon 
the  title-page  of  every  published  copy  of  such 
viusical  composition  a  notice  to  ilie  effect 
that  the  right  of  public  representation  or  per- 
foi^iance  ivas  resei*ved.  (See  45  and  46  Vict, 
c.  40,  s.  1,  and  the  following  section,  in  cases 
where  the  right  of  performance  and  the  copy- 
right are  vested  in  different  owners.) 

The  defendant  may  of  course,  and  in  all  cases  does,  deny  Defence, 
the  infringement,  and  further  he  may  allege : — 

(a.)  That  the  plaintiff  has  no  title  to  the  exclusive 
right  of  representation. 

This  may  be  because  he  claims  as  assignee  of  the  copy- 
right, and  has  omitted  to  make  the  entry  reciuired  by  5  & 
6  Vict.  c.  45,  s.  22,  or  because  there  has  been  a  prior  pub- 
lication abroad  within  the  meaning  of  7  Vict.  c.  12,  or 
that  the  plaintiff  being  assignee  does  not  claim  by  instru- 
ment in  writing. 

(jS.)  That  the  plaintiff  has  only  an  undivided  share 
(see  Poicell  v.  Head,  12  Cb.  Div.  686),  and  is 
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entitled  only  to  a  proportionate  part  of  the 
penalty, 
(y.)  Tender  before  action   as   to  the   proportionate 

part,  or  payment  into  Court. 
(b.)  That  the   plaintiff  is   barred  by  lapse   of  time 

(3  &  4  Will.  IV.  c.  15,  s.  3). 
(c.)  That  the  plaintiff  has  parted  with  the  whole  or 
some  portion  of  his  exclusive  rights. 
for  in  this  case  the  licensee  must  be  made  co-plaintiff, 
or  the  action  will  fail  (see  Taijlor  v.  Neville,  26  W.  R.  299). 
In  an  action  for  penalties  a  plea  of  ignorance  is  bad,  but 
where  a  person  is  sued  for  "  causing  to  be  represented,"  it 
must  be  shown  that  the  representation  took  place  under 
his  direction  (avte,  p.  130),  and   to   this  extent  proof  of 
guilty  knowledge  is  necessary. 
Action  at       Before  publication,  the  author  of  an  intellectual  produc- 
Zai^r*'"^     tion  has  a  right  of  copy  therein  at  common  law,  and  the 
remedy   for  infringement  is   (1)   action  for  damages  at 
common  law,  (2)  injunction. 
StatemcrU       The  plaintiff  in  an  action  of  damages  would  allege  the 
ojcann.    j.jg|j|.  ^f  copy  as  exclusively   existing  in   him,  either  as 
author  or  transferee,  and  that  the  defendant  unlawfully 
and  without  the  consent  of  the  plaintiff  published  the 
Dr/cncc,      Work  in  question.      To  this  the  defendant  might  plead 
that  the  production  was  immoral,  blasphemous,  or  inde- 
cent, that  the  plaintiff  or  his  predecessors  in   title  had 
published  the  work,  or  that  he  (the  defendant)  had  leave 
and  license  from  the  plaintiff  to  do  so. 

There  is  at  common  law  no  right  in  the  author  or  pro- 
prietor to  the  delivery  up  of  pirated  works. 

Forms  of  injunction  for  the  protection  of  a  common  law 

right  are  given  in  1  Seton,  252. 

Joinder,         All   persons  may  be  joined  as  plaintiffs  in  whom  the 

right  to  any  relief  claimed  is  alleged  to  exist,  whether 

jointly,  severally,  or  in  the  alternative.     And  judgment 
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may  be  given  for  such  one  or  more  of  the  plaintiflfs  as  may 
be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or 
they  may  be  entitled  to,  without  any  amendment.  But 
the  defendant,  though  unsuccessful,  shall  be  entitled  to 
his  costs  occasioned  by  so  joining  any  person  who  shall 
not  be  found  entitled  to  relief,  unless  the  Court  or  a  judge 
in  disposing  of  the  costs  shall  otherwise  direct  (R.  S.  C. 
1883,  O.  XVI.  r.  1). 

Provision  is  also  made  for  the  substitution  or  addition 
of  plaintiffs  (r.  2),  and  the  joinder  of  defendants  (rr.  4,  5,6,7). 

The  question  of  joinder  of  parties  is  now  of  little  im- 
portance, although  it  is  still  as  necessary  as  heretofore  to 
have  the  proper  parties  before  the  Court. 

It  will  be  remembered  that  although  a  plaintiflF  may 
have  a  right  to  an  injunction  upon  the  strength  of  an 
equitable  title,  he  must  nevertheless  join  the  owner  of 
the  legal  title  as  co-plaintiflF. 

The  costs  of  and  incident  to  all  proceedings  in  the  Coats, 
Supreme  Court  are  now  in  the  discretion  of  the  Court : 
Provided  that  where  any  action,  cause,  matter,  or  issue  is 
tried  with  a  jury  the  costs  shall  follow  the  event,  unless 
the  judge  by  whom  such  action,  cause,  matter,  or  issue  is 
tried,  or  the  Court  shall,  for  good  cause,  otherwise  order 
(R.  S.  C,  O.  LXV.  r.  1). 

Subject  to  this  section,  and  to  the  general  law  on  the 
subject  of  costs,  which  in  most  cases  is  as  applicable  to 
actions  for  the  infringement  of  copyright  as  to  any  other 
species  of  action,  the  following  decisions  may  be  noted  :— 

Where  a  fatal  objection  appears  on  the  face  of  a  state- 
ment of  claim,  and  the  defendant  does  not  raise  the  point 
of  law  in  his  pleadings,  in  dismissing  the  action  it  will  be 
without  costs,  except  where  an  injunction  is  sought  {Page 
v.  Wisden,  20  L.  T.  (N.  S.)  435). 

A  defendant  who  imported  copyright  matter  for  sale 
contrary  to  the  statute,  was  ordered  to  pay  the  costs  of  an 

q2 
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actioDy  although  he  had  acted  without  knowledge,  and 
had  sold  none  of  the  works  (Cooper  v.  Whitiingliam,  28 
W.  R  720;. 

^Vhere  a  plaintiff  obtains  a  perpetual  injunction  he  is 
entitled  to  costs,  no  matter  how  trivial  the  .subject-matter 
of  the  action  may  be,  se^l  aliter  in  some  cases,  as,  for 
instance,  where  tlic  defendant  immediately  after  an 
interim  injunction  tenders  the  full  costs  up  to  that  date 
(see  Fraddla  v.  Welter,  2  Russ.  ic  My.  247). 

^Vnd  so  also  where  a  defendant  offers  to  submit  to  all 
the  relief  to  which  the  plaintiff  is  entitled,  it  is  the  duty 
of  the  latter  to  stay  proceedings,  and,  if  he  insists  on 
further  prosecuting  the  suit,  he  will  uot  be  entitled  to 
costs  from  that  time  {Colburn  v.  SimviSy  2  Hare,  543). 
But  where  a  plaintiff  is  compelled  to  bring  the  action  to  a 
hearing,  by  reason  of  the  defendant's  refusing  to  pay  costs 
which  ho  ought  to  have  paid,  he  will  be  entitled  to  the 
whole  costs,  even  although  he  should  at  the  hearing  waive 
his  claim  for  an  account  {Kelly  v.  Hooper,  1  Y.  &  C.  (Ch.) 
197). 

Where  a  person  deliberately  copies  another's  advertise- 
ment, although  the  Court  cannot  restrain  him,  it  will  as  a 
rule  refuse  to  allow  him  his  costs  (Cobbett  v.  Wooditxtrd, 
L.  R.  14  Eq.  407,  per  Romilly,  M.R.,  see  ante,  p.  73). 

The  Court  will  not,  save  in  instances  of  bad  faith,  take 
any  notice  of  negotiations  prior  to  the  action,  unless 
indeed  they  amount  to  a  release  or  binding  contract,  and 
a  plaintiff  who  proceeds  to  enforce  his  rights  will  accord- 
ingly be  entitled  to  costs  {Edelsten  v.  Edelsien,  1  De  Gex, 
J.  &  S.  203). 

Where  a  plaintiff  demands  more  than  he  is  entitled  to, 
and  the  defendant  offers  by  way  of  settlement  less  than  he 
ought  to  perform,  and  the  plaintiff  thereupon  brings  the 
action  to  a  hearing,  neither  party  is  entitled  to  costs  (Moet 
V.  Couston,  33  Beav.  578). 
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A  plaintiff  who  after  hearing  but  before  judgment  be- 
comes bankrupt,  cannot  be  compelled  personally  to  pay 
the  costs,  assuming  judgment  to  be  entered  eventually  for 
the  defendant  (Boiicicaidt  v.  Delctfield,  10  Jur.  (N.  S.) 
937,  1063). 

Where  there  is  not  a  clear  misrepresentation,  but 
the  conduct  of  the  defendants  is  such  as  to  justify  the 
plaintiff  in  demanding  an  investigation,  the  action  will 
be  dismissed,  and  each  party  must  pay  his  own  costs 
{Ainsworth  v.  Walmsley,  L.  R.  1  Eq.  527). 

Where  in  an  action  (by  reason  of  the  defendant  having 
discontinued  the  piracy),  ajudge  makes  no  other  order  than 
"  that  the  defendant  do  pay  the  costs  of  the  action,"  an 
appeal  by  defendants  is  not  for  "costs  only"  within  the 
49th  section  of  the  Judicature  Act,  1873  (Dicks  v.  iafcs, 
50  L.  J.  (N.  S.)  Ch.  809). 

Notwitlistanding  the  provisions  of  the  Act  3  &  4  Will. 
IV.  c.  15,  to  amend  the  laws  relating  to  dramatic  literary 
property,  or  any  other  Act  in  which  those  provisions  are 
incorporated,  it  is  now  provided  (45  &  4G  Vict.  c.  40,  s.  4), 
that  the  costs  of  any  action  or  proceedings  for  penalties 
or  damages  in  respect  of  the  unauthorised  representation 
or  performance  of  any  musical  comjiosition,  published 
before  the  passing  of  the  Act,  shall  in  cases  in  which  the 
l^laintiff  shall  not  recover  more  than  40.s'.  as  penalty  or 
damages,  be  in  the  discretion  of  the  Court  or  judge  before 
whom  such  action  or  proceeding  shall  be  tried. 
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CHAPTER    VIII, 

ON    THE    RIGHT    OF    PROPERTY    SUBSISTING    IN   A   TRADE 
MARK   AND   ON   CLAIMS   ANALOGOUS  TO  SUCH  RIGHT. 

LiffcrtMt  A  TRADE  MARK,  although  partaking  to  some  extent  of 
copyright  the  nature  of  a  monopoly,  differs  essentially  from  copyright. 
^rade  Copyright  refers  to  and  is  intended  to  protect  the  sub- 
timrk.  stance  of  a  production,  whether  of  a  literary  or  artistic 
nature,  while  a  trade  mark  merely  protects  the  identifi- 
cation of  an  article,  and  of  itself  in  no  way  afifects  the 
production  or  sale  of  a  similar  article  by  a  third  person 
(see  Dicks  v.  Yates,  50  L.  J.  N.  S.  (Ch.)  809).  Anyone  who 
has  adopted  a  particular  mode  of  designating  his  particular 
manufacture  has  a  right  to  say,  not  that  other  persons 
shall  not  sell  exactly  the  same  article,  better  or  worse,  or 
an  article  looking  exactly  like  it,  but  that  they  shall  not 
sell  it  in  such  a  way  as  to  confound  the  identity,  and  lead 
purchasers  to  believe  that  it  is  the  manufacture  to  which 
that  trade  mark  was  originally  applied  (Farina  v.  Silver- 
lock,  6  De  G.  M.  &  G.  218).  The  consideration  of  a  true 
trade  mark  is  primarily  centered  in  an  actual  mark  or 
device,  necessarily  annexed  to  some  description  of  goods  or 
to  the  envelope  or  receptacle  containing  them,  and 
properly  registered  under  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57).    This  Act  and  the 
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rules   made   in    pursuance   thereof    repeal    all    previous  ^^^i^C'l  of 

11  1      •  1  ••/.-•     (I'll  pre- 

enactments  and  rules  relating  to  the  registration  of  trade  mausrc- 
marks  (see  Sect.  113;  Trade  Mark  Rules,  1883,  r.  60),  ^^f^^^ 
except  that  the  repeal  of  enactments  is  not  to  affect  the  ^i^*^ 
past  operation  of  any  of  those  enactments,  or  right  to  use 
a  trade  mark  granted  or  acquired,  or  application  pending, 
or  appointment  made,  or  compensation  granted,  or  order 
or  direction  made  or  given,  or  right,  privilege,  obligation, 
or  liability  acquired,  accrued,  or  incurred,  or  anything  duly 
done  or  suffered  under  or  by  any  of  those  enactments 
before  or  at  the  commencement  of  the  Act,  nor  is  such 
repeal  to  interfere  with  the  institution  or  prosecution 
of  any  action  or  proceeding,  civil  or  criminal,  in  respect 
thereof,  and  any  such  proceeding  may  be  carried  on  as  if 
the  Act  had  not  been  passed.  Further,  such  repeal  shall 
not  take  away  or  abridge  any  protection  or  benefit  in 
relation  to  any  such  action  or  proceeding  (46  &  47  Vict, 
c.  57,  s.  113),  and  the  repeal  of  the  rules  made  under  the 
Trade  Marks  Registration  Act,  1875,  is  without  prejudice 
to  any  proceeding  which  may  have  been  taken  under 
such  rules  (Trade  Mark  Rules,  1883,  r.  60). 

It  must  be  observed  that  there  are  other  species  of  pro-  Cases 
perty  which  are  protected   by  the  Courts,  on   principles  to  tradc^ 
analogous   to   those   governing   trade   marks   proper,  as, ''^"]|^* 
for  instance,  the  goodwill  of  a  trade  so  far  as  it  is  con- 
tained in  the  style  or  title  of  the  partnership,  the  name 
of  a  trader,  the  description  of  his  place  of  business  or 
peculiar  manufacture  or  product,  the  wrappei-s  in  which 
goods  are  enveloped,  such  wrappers  being  of  a  distinguish- 
ing style,  and  the  right  to  a  trade  secret  under  certain 
circumstances. 

The  protection  afforded  in  these  and  similar  cases  does 
not  necessarily  depend  upon  the  existence  of  any  trade 
mark,  qua  trade  mark,  but  is  directed  against  false  repre- 
sentations calculated  to  injure  the  property,  legal  or  actual. 
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of  another.  It  is  obvious  that  the  assumption  of  the  name 
of  a  firm  or  of  a  single  individual,  and  whether  placed 
over  a  shop  door,  or  made  known  to  the  public  by  means 
of  a  label  or  ticket  affixed  to  goods,  is  in  either  case  a 
violation  of  a  private  right,  and  if  anything  it  is  a  greater 
violation  in  the  former  case,  where  the  fraud  is  extended 
to  the  whole  business,  than  in  the  latter,  where  the 
false  representation  is  merely  confined  to  a  particular 
class  or  classes  of  goods  to  which  an  actual  trade  mark 
is  affixed  {Clturton  v.  Douglas,  Johns.  174,  see  per 
Wood,  V.-C). 
DefinUion  ^  trade  mark,  properly  so  called,  may  be  described  as  a 
0/ a  trade  particular  mark  or  symbol,  used  by  a  person  for  the  purpose 
of  denoting  that  the  article  to  which  it  is  affixed,  is  sold  or 
manufactured  by  him  or  by  his  authority,  or  that  he 
carries  on  business  at  a  particular  place  (Kerr  on  Injunc- 
tions, 356),  and  to  the  same  eflfect  are  the  remarks  of 
Lord  Cranworth  in  a  well-known  case  {Leather  Cloth  Co, 
V,  American  Leather  Cloth  Co.,  35  L.  J.  Cli.  Gl). 

The  American  statutes  (Act  of  July  8tli,  1870,  ss.  77—84, 
August  14th,  1876,  ss.  1 — 8),  do  not  contain  any  definition 
of  a  trade  mark,  and  it  is  frequently  a  matter  of  extreme 
difficulty  to  say  what  amounts  to  one.  Thus  it  has  been 
decided  that  the  exclusive  use  of  a  tin  pail  with  a  handle 
to  it,  the  tin  ornamented  with  a  geometrical  pattern,  and 
used  to  contain  paper  collars  for  sale,  and  sold  with  the 
collars,  could  not  be  claimed  as  a  trade  mark,  either  under 
the  statute  or  by  virtue  of  the  general  law  of  trade  marks 
{Hamngton  v.  Lihhy,  14  Blatchf  (Amer.)  128,  and  see 
Fairbanks  v.  Jacohus,  ibid.  337).  It  may  be  here  men- 
tioned that  the  American  Courts  have  decided  that  the 
legislation  by  Congress  on  the  subject  of  trade  mai'ks,  is 
not  authorised,  either  by  the  letter  or  spirit  of  the  consti- 
tutional provision  from  which  such  authority  is  sought  to 
be  deduced  {Leidersdorf  v.  Flint,   8  Bissell,  327),  and 
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consequently  that  such  legislation  is  unconstitutional  and 
void.  This,  however,  does  not  apply  to  a  common  law 
proceeding  for  enjoining  the  use  of  a  trade  mark  {United 
States  V.  Roch€y  1  McCi-ary  (Araer.)  385). 

Such  riorhts  as  are  analojjous  to  those  subsisting  in  Dtfinitmi 
trade  marks  are  covered  by  a  similar  definition,  except  analogous 
that  the  symbol  or  sign  by  which  the  business  or  goods  is  ^  trade' 
or  are  identified,  is  not  necessarily  affijced  to  the  subject-  '"^^^^ 
matter.  There  is  consequently  no  right  in  such  symbol  ^c^^^^y, 
or  sign  save  when  used  in  connexion  with  a  trade  or 
business  (Dit  BovXay  v.  D\i  Boulai/y  L.  R.  2  P.  C.  441 ; 
38  L.  J.  (P.  C.)  35).  It  would  appear  to  be  definitely 
settled,  that  the  right  to  a  trade  mai-k  proper  is  not  the 
right  in  the  symbol  constituting  such  mark,  but  in  the 
application  of  that  symbol  to  a  particular  class  of  goods, 
or  for  a  particular  purpose,  or  in  other  words,  there  can 
be  no  right  to  the  exclusive  ownership  of  any  symbols 
or  marks  universally  in  the  abstract  (Leather  Cloth  Co, 
v.  American  Leather  Cloth  Co.,  33  L  J.  Ch.  199).  Even 
this  modified  right  of  property  has  only  comparatively 
recently  been  recognized  (Holloivay  v.  Holloway,  13  Beav. 
209  ;  Edelsten  v.  Edelaten,  1  De  G.  J.  &  S.  185  ;  9  Jur. 
(N.  S.)  479  ;  Hall  v.  Ban^oivs,  4  De  G.  J.  &  S.  150 ;  33 
L.  J.  Ch.  204 ;  Barnett  v.  Leucliars,  13  L.  T.  (N.  S.)  495; 
14  W.  R.  166  :  Ahisworth  v.  Walnisley,  L.  R  1  Eq.  518  ; 
35  L.  J.  Ch.  352 ;  Wother8poo7i  v.  Currie,  L.  R.  5  H.  L. 
522,  per  Lord  Westbury  ;  The  Singer  ManufactuHng  Co, 
V.  Wibon,  45  L.  J.  Ch.  490;  2  Ch.  D.  448,  in  the 
House  of  Lords,  47  L.  J.  (Ch.)  481 ;  26  W.  R.  664),  since  so 
late  as  1742  Lord  Hardwicke  denied  all  right  of  property, 
and  based  w^hatever  remedy  a  plaintiff  might  have  upon  a 
mere  question  of  fraud  (Blancliard  v.  EiU,  2  Atk.  484),  and 
a  hundred  years  later  the  same  doctrine  was  apparently 
held  {Per7-y  v.  Tmefitt,  6  Beav.  66). 

The  principle  upon  which  the  Courts  interpose  to  pre-  Principle 


zu 


ON  THE   KIGHT   OF   PROPERTY 


an  tchich 
relief  i» 
/uuntUd. 


vent  infringeiDent  is,  that  no  man  has  a  right  to  sell  his 
own  goods  as  the  goods  of  another,  either  by  positive 
statements  or  misrepresentations,  or  by  adopting  the  trade 
mark,  name,  or  designation  of  another  as  descriptive  of 
quality,  and  in  such  a  way  as  may  be  calculated  to  deceive 
unwary  and  incautious  customers  (Croft  v.  Day^  7  Beav, 
90  ;  Wotherspooii  v.  Currie,  L.  R.  5  H.  L.  508) ;  and  this 
principle  is  in  no  way  altered  by  the  Trade  Marks  Act, 
1883  (see  Mitchell  v.  Henry,  15  Ch.  Div.  181). 

It  was  laid  down  by  Pearson,  J.,  that  the  object  of 
the  registration  of  trade  marks  in  England,  was  to  protect 
trade  marks  which  were  in  use,  and  which  were  intended 
to  be  used  continuously  in  this  country,  and  it  was  not 
intended  to  allow  all  the  world  to  come  to  England  and 
register  trade  marks  which  were  not  to  be  used  here. 
Consequently,  a  person  who  did  not  carry  on  business  in 
England,  and  did  not  intend  to  do  so,  and  had  never  used 
his  trade  mark  in  this  country,  would  have  no  right  to  be 
put  on  the  register  as  the  proprietor  thereof  [Re  Riviere's 
Trade  Mark,  W.  N.  1883,  p.  212).  This  decision  was, 
however,  reversed  on  appeal  (W.  N.  1884,  pp.  27,  75). 

Where  goods  are  sold  with  such  marks  as  would  denote 
that  they  are  of  the  genuine  manufacture  of  the  plaintiff, 
an  action  will  lie,  even  although  the  immediate  purchaser 
was  perfectly  well  aware  that  the  plaintiff  was  not  in  point 
of  fact  the  manufacturer  (Sykea  v.  Sykes,  3  B.  &  Cress. 
541  ;  07T  Swing  Jk  Co.  v.  Johnston,  13  Ch.  Div.  434  ; 
7  App.  Cas.  219),  and  this  for  the  obvious  reason  that  the 
purchaser  might  sell  the  goods  again  without  any  state- 
ment as  to  their  true  character  {supra ;  see  also  Singer 
Manufacturing  Co.  v.  Wilson,  2  Ch.  Div.  434  ;  L.  R.  3 
App.  Cas.  376).  The  probable  fraud  on  the  public,  com- 
bined with  the  injury  to  the  plaintiff's  purse  or  business 
reputation,  is  therefore  the  justification  of  the  principle. 
Should  the  plaintiff  seek  to  obtain  protection  on  the  sole 
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gi'ound  that  the  public  may  be  or  have  been  imposed 
upon,  he  would  fail,  the  protection  of  the  public  not 
being  the  duty  of  a  private  person,  but  of  the  Attorney- 
General  (see  Clark  v.  Freeman,  17  L.  J.  Ch,  142 ;  Hall 
V.  Barrows,  32  L.  J.  (Ch.)  551,  per  Romilly,  M.R.  ; 
Webster  v.  Webster,  3  Swanst.  490).  On  the  other  hand, 
the  plaintiflf  will  equally  fail  if  the  alleged  imitation  of  his 
mark  has  not  deceived  and  is  not  likely  to  deceive  ordi- 
nary purchasers  {Hurricane  Lantern  Co,  v.  Miller,  56 
How  (N.  Y.)  Pr.  234). 

So  far  as  the  person  aggrieved  is  concerned,  the  injury  injury  to 
done  to  his  trade  by  loss  of  custom  is  sufficient  to  support  ^^-^^   "*" 
his  title  to  relief  [Eddsten  v.  Edelsten,  1  De  G.  J.  &  S. 
185  ;  Burgess  v.  Hills,  26  Beav.  247),  and  he  has  nothing  QuaiUum 
more  to  do  than  to  show  that  his  trade  mark  has  been     "y"'*^'* 
taken  (Singer  Manufacturing  Co,  v,  Wilson,  per  Jessel, 
M.R.,   2  Ch.  D.  442),  or  in  some  cases  that  part  of  it 
has  been  taken,  for  if  a  thing  consists  of  25  parts  and 
only  one  is  taken,  such  an  imitation  may  be  sufficient  to 
contribute  to  a  deception  (Guinness  v.  Ullmer,  Sebastian 
Dig.  46),  although  it  is  quite  possible  for  a  valid  device  to 
consist  of  a  design  which  forms  a  consideral)le  portion  of 
an  existing  trade  mark  (Ex  parte  Farina,  26  W.  R.  261 ; 
07T  Ewing  (fr  Co.  v.  Johnston,  13  Ch.  Div.  434,  7  App. 
Cas.  219  ;  Liebig's  Extract  of  Meat  Co,  v.  Anderson,  W. 
N.  1882,  p.  147,  affirmed  on  appeal  W.  N.  1883,  p.  185) ; 
in   all  these   cases  the  question  is   whether   the   repre- 
sentation taken  as  a  whole  is  distinguishable  in  the  ordi- 
nary coui*se  of  business  from  other  representations    (Ex 
parte  Orr  Exmig  c&  Co.  47  L.  J.  Ch.  180 ;  26  W.  R.  259). 
From  the  foregoing  remarks  it  will  be  understood  that  in 
cases  relating  to  trade  marks  proper,  it  is  never  necessary  victual 
in  an  application  for  an  injunction  and  an  account  to  prove  •^''^"^  ^'"^ 

necessaryto 

actual  fraud  on  the  part  of  the  defendant,  although  for  be  proved 
reasons  to  be  given  in  the  proper  place  it  may  sometimes  ^"'  ^^"^^* 
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Evai  in  tJui  be  advisable  to  do  so  if  possible.     With  respect  to  a  trade 

c(ue  of  the 

infringe-    name  not  used  as  a  trade  mark  affixed  to  goods,  all  that 
Irade     "   ^^^^  ^^  ^^  proved  is,  that  the  defendant  has  acted  in  a  way 
iiariic.        calculated  to  deceive  {Simjer  Manufacturing  Co.  v.  Wil- 
son,  L.   R.  3  App.  Cas.  891  ;  Ditto  v.  Larsen,  8  Biss. 
(Amer.)  151) ;  but  in  other  cases  of  false  representation 
not   amounting   to   the   infringement   of   a   trade   mark 
strictly  so  called,  fraud  must  be  proved  even  in  the  Chan- 
cery Division  {ihi<].,  2  Ch.  Div.  444). 
Division  of     Lord  Romilly,  in  Hall  v.  Barroivs,  32  L.  J,  Ch.  551; 
marks       divided  trade  marks  proper  into  two  classes — local,  denot- 
ITzonT^    ing  where  the  goods  were  manufactured,  and  pei-sonal,  or 
Romiihj.    those  whicli  denote  the  person  who  manufactures  them; 
but  it  is  obvious  that  these  divisions   do  not  comprise 
symbolical  trade  marks   consisting    of   devices,  such    as 
an  eagle  or  an  elephant,  or  a  fancy  name,   and   in  this 
respect  at   least,  such  a  division  would  hardly  seem  to 
be    sufficiently   extensive.     It   has   also   been    distinctly 
disapproved  of  under  other  circumstances.     A  trade  mark 
may,  however,  be  of  such  a  personal  nature  as  of  neces- 
sity to  import  that  the  goods  sold   under  its  protection 
have  been  manufactured  at  a  particular  place,  or  under 
certain   circumstances,  or   by   a   particular  person ;   and 
when  this  is  the  case  the  distinction  drawn  would  seem  to 
be  warranted,  as  embodying  at  least  one  necessary  inci- 
dent, namely,  the  inability  of  the  owner  to  assign,  at  any 
rate  without  proper  alterations  (see  Motley  v.  Downmaii, 
3  My.  &  Cr.  I ;   Hall  v.  Barroivs,  33   L.  J.  Ch.  204 ; 
remarks  of  Lord  Westbury  in  the  Leather  Cloth  Co.  v. 
Arnencan  Leather  Cloth   Co.,   33   L.  J.  Ch.  199,  and 
those  of  Lord  Cranworth  in  the  same  case,  11  H.  L.  Cas. 
523 ;   Biirrj  v.  Bedfoi'd,   33  L.  J.  Ch.  4G5,  per  L.JJ. ; 
and  see  Robinson  v.  Finlay;  Ward  v.  Robinson,  9  Ch. 
D.  487). 
Assign-  A  trade  mark  when  registered,  can  be   assigned  and 
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transmitted  only  in  connection  with  the  goodwill  of  the  ^^^^  ^f 
business  concerned  in  the  particular  goods,  or  classes  oi-imrk, 
goods,  for  which  it  has  been  registered,  and  is  determinable 
with  that  goodwill  (s.  70) ;  and,  further,  where  a  person 
becomes  entitled  by  assignment,  transmission,  or  other 
operation  of  law,  to  a  registered  trade  mark,  the  comp- 
troller shall  on  request,  and  on  proof  of  title  to  his  satisfac- 
tion, cause  the  name  of  such  person  to  be  entered  as 
proprietor  of  the  trade  mark  in  the  register.  The  person 
for  the  time  being  entered  in  the  register  of  trade  marks 
as  proprietor  of  a  trade  mark,  shall,  subject  to  any  rights 
appearing  from  such  register  to  be  vested  in  any  other 
person,  have  power  absolutely  to  assign,  grant  licenses  as 
to,  or  otherwise  deal  with  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment,  license 
or  dealing.  Provided  that  any  equities  in  respect  of  such 
trade  mark,  may  be  enforced  in  like  manner  as  in  respect 
of  any  other  personal  property  (s.  87,  and  see  s.  78). 

Where  several  trade  marks  have  been  registered  in  a 
series,  under  s.  6G,  such  series  of  trade  marks  is  assignable 
and  transmissible  only  as  a  whole,  but  for  all  other  pur- 
poses each  of  the  trade  marks  composing  a  series  shall  be 
deemed  and  treated  as  registered  separately. 

There  shall  not  be  entered  in  any  register  kept  under 
the  Act,  or  be  receivable  by  the  comptroller,  any  notice  of 
any  trust  expressed,  implied,  or  constructive  (s.  85). 

Trade  marks  properly  so  called  consist  of  some  descrip-  Tradt 
tion  or  device  in  some  way  or  other  affi,xed  to  the  article  projier 
sold,    and    that    description    or    device    may    be    either  ^^^ 
aflSxed  to,  or  impressed  upon,  the  goods  themselves  by 
means  of  a  stamp  or  an  adhesive  label  or  ticket,  or  it 
may  be  made  to  accompany  the  goods  by  being  impressed 
or  made  to  adhere  to   an    envelope   or  case  containing 
them  (Singer  Manxifacturing  Co,  v.  Wilaoiiy  2  Ch,  D. 
441). 
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And  by  the  Patents,  Designs,  and  Trade  Marks  Act, 
1883,  the  name  of  an  individual  or  firm  used  as  a  trade 
mark,  must  be  printed,  impressed,  or  woven  in  some  par- 
Andjnu    ticular  and  distinctive  manner(sect.  64).  Under  the  Trades 
Win-Id,        Mark  Registration  Act,  1875,  the  plaintiff's  mark  must, 
in  order  to  support  an  action,  have  been  put  forth  to  the 
world  by  the  party  complaining  of  the  misuser  of  it  {Law- 
son  v.  Banl'  of  London,  18  C.  B.  93),  that  is  to  say,  it 
must  have  been  affixed  to  a  vendible  article  actually  in 
the  market  {Mc Andrew  v.  Bassett,  4  De  G.  J.  &  S.  386) ; 
but  no  questions  of  this  kind  can  now  arise  under  the  new 
Act,  as  it  is  provided  that  *'  registration  of  a  trade  mark 
shall  be  deemed  to  be  equivalent  to  public  use  of  the  trade 
mu  scr.      jjjark  "  (46  it  47  Vict.  c.  o7,  s.  7o),  and  in  order  to  con- 
Vid.c,  57,  stitute  a  public  user  it  is  sufficiently  plain  that  the  trade 
mark  must  be  actually  in  the  market,  for  so  it  was  held 
with  respect  to  the  public  user  of  goods  {McAndreiv  v. 
Bdsaett,  supra;  Maxwell   v.  Hogg,  L.  R.  2   Ch.   307). 
The  section  of  the  Act  therefore  provides  i  i  effect  that 
registration  of  a  trade  mark  shall  be  equivalent  to  placing 
the   class  of  articles  protected  by  it   in  the  market  as 
vendible  articles. 
Length  of       The  question  as  to  what  constitutes  a  sufficient  length 
tmdcnnmc  ^^  ^^cr  to  givc  the  plaintiff  an  exclusive  right  to  a  trade 
nrdcsif/na-  ^ame  or  designation  not  registered  under  the  Act,  may  be 
resolved  by  reference  to  the  judgment  in  Hall  v.  Barrows, 
32  L.  J.  Rep.  551,  in  which  a  decided  opinion  was  expressed 
that  the  interference  of  a  Court  of  Equity  does  not  depend 
on  the  length  of  time  the  name  has  been  used,  and  that 
although  it  might  not  have  been  adopted  a  week,  and 
might  not  have  acquired  any  reputation  in  the  market, 
still  the  right  to  use  it  would  be  protected.     It  is  to  be 
observed,  however,  that  in  order  to  make  out  a  case  for  the 
interference  of  the  Court,  it  must  be  shown  that  there  is 
at  least  a  probability  of  pecuniary  loss  or  damage  resulting 
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from  the  wrongful  act  {Leather  Cloth  Co,  v.  American 
Leather  Cloth  Co.,  33  L.  J.  Ch.  200,  per  Wcstbury,  L.C.), 
and,  therefore,  if  a  plaintiff  can  show  that  the  defendant 
has  copied  his  trade  name  or  designation  under  circum- 
J5tances  calculated  to  deceive  the  public,  he  proves  in 
effect  that  such  name  and  designation  were  sufficiently 
identified  with  his  business,  otherwise  the  public  could 
not  possibly  suflFer,  nor  would  he  himself  sustain  any 
loss  prospective  or  otherwise.  And  again,  the  mere  fact 
of  a  person  imitating  the  name  of  another  would  seem  to 
sliow  that  such  name  is  known  in  the  market,  for  in 
any  other  event  the  plagiarist  would  gain  nothing  by  his 
pains. 

If  a  person  should  endeavour  to  use  his  right  in  a  trade  Endeavour 
mark  for  the  jiurpose  of  getting  a  monopoly  in  particular  ^^^^^^^y 
articles,  as  if  he  had  a  patent  for  the  manufactured 
goods,  such  trade  mark  will  not  be  protected  {Singer 
Manwfaditring  Co.  v.  Wilwn,  2  Ch.  Div.  45G,  per 
Mellish,  L.J. :  Morgan  v.  McAclam,  36  L.  J.  Oh.  228, 
j)cr  Wood,  V.-C. ;  Flavel  v.  Harrison,  10  Hare,  467 ; 
LinolcLLin  Manufadaring  Co.  v.  Nairn,  7  Ch.  Div.  834, 
and  refer  also  to  Wheeler  d'  Wilaon  v.  Shakesjiear,  39 
L.  J.  Ch.  36).  The  name  by  which  a  patented  article  is 
generally  known  becomes  pahlici  juris  at  the  expiration 
of  the  patent,  and  cannot  properly  be  registered  as  a  trade 
mark  {Re  Ralph,  :)3  L.  J.  N.  S.  (Ch.)  188). 

Where  also  the  inventor  of  a  new  substance  had  given  it 
a  name  and  taken  out  a  patent  for  his  invention,  he  is 
nevertheless  not  entitled  to  the  exclusive  use  of  that  name 
after  the  expiration  of  the  patent  {Linoleum  Manu- 
fadwring  Co.  v.  Nairn,  7  Ch.  D.  834). 

There  is  no  advantage  to  be  gained  by  registering  a  Copyright 
trade  mark  under  any  of  the  Copyright  Acts  {Maxvjell  v. 
Hogg,  L.  II.  2  Ch.  307 ;  In  re  Meikle,  46  L.  J.  (Ch.)  19),  ^'**''^«- 
and  irrespective  of  the   Copyright  Law,  the  Court  will  jwwsjxijx^r. 


240  ON   THE  RIGHT   OF   PROPERTY,    ETC. 

restrain  a  person  from  publishing  a  newspaper  or  perio- 
dical, purporting  to  be  a  continuation  of  the  plaintiffs^  or 
intituled  in  such  a  way  as  to  lead  the  public  to  purchase 
it  as  such  {Hogg  v.  Kivhy,  8  Ves.  215  ;  Prowett  v. 
Mortivier,  2  Jur.  (N.  S.)  414 ;  Kelly  v.  Hxdton,  L.  R  3 
Ch.  703;  Belt  v.  LockCy  8  Paige  (Amer.)  75). 


CHAPTER   IX. 

THE  PATENTS,   DESIGNS,  AND    TRADE  MARKS  ACT,   1883. 

By  the  77th  section  of  the  Patents,  Designs,  and  Trade  ^^^^  ^^• 
Marks  Act,  1883  (4G  &  47  Vict.  c.  o7),  it  is  provided  that 
a  person  shall  not  be  entitled  to  institute  any  proceeding 
to  prevent  or  to  recover  damages  for  the  infringement  of  a 
trade  mark,  unless,  in  the  case  of  a  trade  mark  capable  of 
being  registered  under  the  Act,  it  has  been  registered  in 
pursuance  of  the  Act,  or  of  an  enactment  repealed  by  the 
Act ;  or  in  the  case  of  any  otiiev  trade  mark  in  use  before 
the  13th  August,  1875,  registration  thereof  under  the  Act 
or  of  an  enactment  repealed  by  the  Act,  has  been  refused. 
The  comptroller  may  on  recjuest,  and  on  payment  of 
the  proscribed  foe  (£1,  see  Tirade  Mark  Rules,  1883, 
1st  Schedule),  grant  a  certificate  that  such  registration  has 
been  refused. 

The  owner  of  a  mark  in  use  before  the  13th  August, 
1875,  and  who  has  obtained  such  a  certificate  will  stand,  it 
would  seem,  in  precisely  the  same  position  as  he  would 
have  done  if  the  Registration  Act  had  never  been  passed  {In 
re  Barrows,  L.  R.  5  Ch.  D.  353 — 359,  j)er  Malins,  V.-C). 

Upon  registering  any  trade  mark,  the  comptroller  shall  ^^^  32. 
enter  in  the  register  the  date  on  which  the  application 
for  registration  was  received  by  the  comptroller  (which 
day  shall  be  deemed  to  be  the  date  of  registration), 
and  such  other  particulars  as  he  may  think  necessary 
(r.  32).  This  rule  would  not,  however,  appear  to  justify 
the  comptroller  in  entering  a  note  of  a  private  arrange- 
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ment  arrived  at  between  the  applicant  and  a  third  person 
with  respect  to  the  mark,  and  an  ex  parte  application 
should,  therefore,  be  made  to  the  Court,  accompanied  by 
the  written  consent  of  the  comptroller  {Re  Keep,  W.  N. 
1884,  p.  30). 
Refusal  to  With  respect  to  all  applications  for  registration,  the 
^  .  ^'  comptroller  may,  if  he  thinks  fit,  refuse  to  register  any 
trade  mark,  but  any  such  refusal  is  subject  to  appeal  to 
the  Board  of  Trade,  who  shall,  if  required,  hear  the  appli- 
cant and  the  comptroller,  and  may  make  an  order  deter- 
mining whether,  and  subject  to  what  conditions,  if  any, 
registration  is  to  be  permitted  (46  <&  47  Vict  c.  57,  s.  62, 
sub-sec.  4).  The  Board  of  Trade  may,  however,  if  it 
appears  expedient,  refer  the  appeal  to  the  Court;  and  in 
that  event  the  Court  shall  have  jurisdiction  to  hear  and 
determine  the  appeal  and  may  make  such  order  as  afore- 
said {ibid,  sub-sec.  5).  Where  the  comptroller  refuses  to 
register  a  trade  mark,  and  the  applicant  intends  to  appeal 
to  the  Board  of  Trade  from  such  refusal,  he  must  within  a 
month  from  the  date  of  the  decision  appealed  against,  leave 
at  the  Patent  OflSce,  Trade  Marks  Branch,  a  notice  of  such 
Rules  20,    his  intention  (Trade  Mark  Rules,  1883,  r.  20),  accompanied 

*'l    23 

"  '     '       by  a  statement  of  the  grounds  of  appeal  and  of  the  appli- 
cant's case  in  support  thereof  [(/tu?.  r.  SI).     The  Board  of 
Trade  may  thereupon  give  such  directions  (if  any)  as  they 
may  think  fit  with  respect  to  evidence,  or  otherwise,  for 
the  purpose  of  hearing  the  appeal,  or  for  the  purpose  of 
referring  the  appeal  to  the  Court  to  hear  and  determine 
the  same  {ibid,  r.  23). 
Abandon-       When  registration  of  a  trade  mark  has  not  been  or  shall 
appiica-     ^^^  be  completed  within  twelve  months  from  the  date  of 
^**^"-  the  application,  by  reason  of  default  on  the  part  of  the 

'  applicant,  the  application  shall  be  deemed  to  be  abandoned 
(sec.  03). 
DefinUiim      A  trade  mark,  as  defined  by  the  Act,  consists  in  the 
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several  names,  signatures,  and  devices,  or  combinations  o/«'''«^^ 

inark 


thereof  as  set  forth  in  sect.  G4,  subject,  in  the  case  of  trade  under  the 

Act. 
Section  64. 


marks  used  before  the  13th  August,  1875,  to  the  power  ^^" 
reserved  to  provide  for  entry  on  the  register,  of  marks  in 
common  use  as  additiona  to  trade  marks,  and  to  certain 
other  powers  with  respect  to  marks  not  so  used,  and  being 
common  to  the  trade  in  the  goods  with  respect  to  which 
the  application  to  register  is  made.  In  these  cases,  the 
entry  can  only  be  made  as  an  addition  to  a  valid  trade 
mark,  and  the  applicant  must  disclaim  any  right  to  the 
exclusive  use  of  the  same  (s.  74 ;  see  Re  Kuhn,  53  L.  J.  Section  74. 
Rep.  N.  S.  (Ch.)  238).  If  the  disclaimer  is  not  entered  on 
the  register,  the  proper  mode  is  to  rectify  the  register  by 
adding  such  disclaimer ;  the  application  may  be  made  by 
any  person  aggrieved  (ibid.) 

By  the  65th  section  of  the  Act,  *'  a  trade  mark  must  be  Section  65. 
registered  for  particular  goods  or  classes  of  goods,"  but  this 
merely  amounts  to  a  legislative  acknowledgment  of  a  pre- 
viously existing  law  (Ainsworth  v.  Walnialey,  L.  R.  1  Eq. 
518).      By  the  6th  rule  made  in  pursuance  of  the  Act,  Ctasaifica- 
goods    are   classified    into    fifty  classes    in    the   manner  goods. 
appearing  in  the  third  schedule,  and  if  any  doubt  arises  '"  ^ 
as  to  what    class   any  particular  description   of   goods 
belongs,  the  doubt  is  to  be  determined  by  the   comp- 
troller.    Under  rule  4  of  the  old  Acts,  a  trade  mark  might 
have  been  registered  with  respect  to  goods  in  diflFeront 
classes,  but   where    there    were  four    trade    marks   in- 
cluding an  anchor,  already  registered  in  respect  of  goods 
under  class  42,  "Substances  used   as  food,"  the   Court 
refused  to  give  leave  to  the  registrar  to  register  a  new 
trade  mark  including  an  anchor,  in  respect  of  goods  of  the 
same  class  but  diflFerent  in  character  from  those  goods  for 
which  the  four  trade  marks  had  been  registered  {Re  Har- 
greaves,  11  Ch.  D.  669. 

It  was  held  under  the  old  Acts  that  a  trade  mark  is  suffi- 

u  2 
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ciently  distinctive  to  be  entitled  to  registration,  if,  looked 
at  as  a  whole,  it  will  in  the  ordinary  course  of  business,  be 
distinguishable  from  other  devices  in  use  ;  it  makes  no 
difference  that  some  part  or  parts  of  it  may  be  contained 
in,  or  may  constitute  such  other  devices  {Ex  parte  Orr 
Ewingdt  Co.,  38  L.  T.  Rep.  (N.  S.)  313).  Under  the 
"  Three  Mark  Rule/*  similar  marks  up  to  three  are  allowed 
to  be  registered  if  they  are  proved  to  have  been  used  side 
by  side  before  the  Trade  Mark  Act,  1875  (see  Re  Miinch, 
W.  N.  1883,  p.  170,  sect.  74,  sub-sect.  3).  Under  the 
present  Act,  however,  no  direct  provision  has  been  made 
for  the  registration  of  the  same  trade  mark  in  more  than 
Jiule  80.  one  class,  but  by  rule  30  (Trade  Marks  Rules,  1883),  it  is 
directed  that  the  comptroller  shall  enter  the  applicant  as 
the  registered  proprietor  of  the  "  trade  mark  "  in  respect 
of  the  particular  goods  or  ''classes  of  goods"  described  in 
his  application,  and  from  this  it  might  be  argued  that  the 
Act  intended  a  mark  to  be  registered  if  necessary  in  more 
than  one  class  at  a  time,  and  if  so,  in  part  of  a  class  also 
(See  also  s.  G2,  subs.  3,  Form  F,  Second  Schedule.) 
Assign-  When  registered,  a  trade  mark  **  shall  be  assigned  and 

trade  transmitted  only  in  connection  with  the  goodwill  of  the 
marks.  ^  business  concemed  in  the  particular  goods  or  classes  of 
goods  for  which  it  has  been  registered,  and  shall  be  deter- 
minable with  that  goodwill  (s.  70),  and  where  the  appli- 
cant dies  before  registration,  the  trade  mark  may  be 
registered  in  the  name  of  the  successor  to  the  goodwill  " 
{fl'        (r.  31,  and  see  rr.  34—39). 

89.  With  respect  to  the  assignment  and  transmission  of  such 

trade  marks  as  can  be  lawfully  disposed  of  (see  Motley  v. 
Doiimman,  3  My.  &  Cr.  l),rr.  34 — 39  provide  for  the  regis- 
tration of  subsequent  proprietors  as  follows.  Where  a  person 
becomes  entitled  to  a  registered  trade  mark  by  assign- 
ment, transmission,  or  other  operation  of  law,  a  request  for 
the  entry  of  his  name  in  the  register  as  proprietor  of  the 


TRADE   MARKS   ACT,    1885.  245 

trade  mark,  shall  be  addressed  to  the  comptroller  and  left 
at  the  Patent  Office  (r.  34).  Such  request  sliall,  in  the  case 
of  an  individual,  be  made  and  signed  by  the  person 
rec^uiring  to  be  registered  as  proprietor,  and  in  the  case  of 
a  firm  or  partnership,  by  some  one  or  more  members  of 
such  firm  or  partnership,  or  in  either  case  by  his  or  their 
agent  respectively,  duly  authorised  to  the  satisfaction  of 
the  comptroller,  and  in  the  case  of  a  body  corporate,  by 
their  agent  authorised  in  Jike  manner  (r.  35). 

"  Every  such  request  shall  state  the  name,  address,  and 
description  of  the  person  claiming  to  be  entitled  to  the 
trade  mark  (hereinafter  called  the  claimant),  and  the  par- 
ticulars of  the  assignment,  transmission,  or  other  operation 
of  law,  by  virtue  of  which  he  requires  to  be  entered  in  the 
register  as  proprietor,  so  as  to  show  the  manner  in  which, 
and  the  person  or  persons  to  whom  the  trade  mark  has 
been  assigned  or  transmitted,  and  so  as  to  show  further 
that  it  has  been  so  assigned  or  transmitted  in  connection 
with  the  goodwill  of  the  business  concerned  in  the  par- 
ticular goods  or  class^js  of  goods  for  which  the  trade  mark 
has  been  registered  "  (r.  3G). 

"  Every  such  request  shall  be  accompanied  by  a  statu- 
tory declaration  to  be  tliereunder  written,  verifying  the 
several  statements  therein,  and  declaring  that  the  par- 
ticulars above  described  comprise  every  material  fact  and 
document  affecting  the  proprietorship  of  the  trade  mark  as 
claimed  by  such  request"  (r.  37). 

**The  claimant  shall  funiish  to  the  comptroller  such 
other  proof  of  title,  and  of  the  existence  and  ownership  of 
such  goodwill  as  aforesaid  as  he  may  require  for  his  satis- 
faction'' (r.  38). 

"  A  body  corporate  may  be  registered  as  proprietor  by  its 
corporate  name  "  (r.  39). 

Where  each  of  several  persons  claims  to  be  registered  as  JUral 

p     ,  ,  -       ,  ,,  claimant.^ 

proprietor  of  the  same  trade  mark,  the  comptroller  may /or  ?rfr^- 


246  THE  PATENTS,   DESIGNS,   AND 

refuse  to  register  any  of  them  until  their  rights  have  been 
determined  according  to  law,  and  the  comptroller  may 
himself  submit  or  require  the  claimants  to  submit  their 

Section  71.  rights  to  the  Court  (s.  71)  by  special  case  to  be  filed  and 
proceeded  with  in  like  manner  as  any  other  special  case  sub- 
mitted to  the  Court,  or  in  such  manner  as  the  Court  may 

Rules  42,  direct  (r.  42).  Where  the  special  case  is  to  be  submitted 
to  the  parties  it  may  be  agi-eed  to  by  them,  or  if  they 
dififer,  may  be  settled  by  the  comptroller  on  payment  of 
the  prescribed  fees  (r.  43).  In  a  case  decided  under  the 
old  Acts,  registration  of  similar  marks  was  allowed  on  the 
applicants  undertaking  not  to  use  part  of  the  design  alone 
as  a  mark,  and  to  use  such  mark  in  a  specified  manner 
only  {Re  Sylces,  43  L.  T.  Rep.  626 ;  Re  Whiteley,  ibid. 
627,  note). 

Itrgidra-  By  scct.  76,  "  the  registration  of  a  person  as  proprietor 
of  a  trade  mark  shall  be  m'lmd  facie  evidence  of  his  ri^ht 

Section  76.  ,      .  i  J  b 

to  the  exclusive  use  of  the  trade  mark,  and  shall,  after  the 
expiration  of  five  years  from  the  date  of  the  registration,  be 
conclusive  evidence  of  his  right  to  the  exclusive  use  of  the 
trade  mark,  subject  to  the  provisions  of  this  Act.'*  In  this 
section,  the  term  "  exclusive  use  "  of  course  means  exclu- 
sive so  far  as  regards  the  class  of  goods  in  which  the  mark 
is  registered,  and  the  effect  of  the  provision  would  seem  to 
be,  that  for  the  first  five  years  the  title  of  the  registered 
proprietor  is  good  unless  a  better  title  is  shown  by  some 
third  person,  but  that  after  the  expiration  of  that  time,  the 
title  is  secure  except  in  so  far  as  some  inherent  defect  in 
the  mark  itself  is  concerned  {Re  Palmers  Application, 
21  Ch.  D.  47 ;  ihiti,  24  Ch.  D.  504 ;  and  see  Hyde's 
Trade  Mark,  38  L.  T.  Rep.  (N.  S.)  777.  The  expression 
"subject  to  the  provisions  of  this  Act,"  probably  means 
subject  to  the  sections  and  rules  "  as  to  their  connexion 
with  the  goodwill  of  the  business  "  (see  Trade  Marks  Act, 
1875,  s.  3). 
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The  question  whether  registration  should  be  allowed 
ought  to  depend  upon  this,  whether  or  not  the  party 
opposing  registration  would,  independently  of  the  Act, 
have  been  entitled  to  restrain  the  use  by  the  applicant  of 
the  mark  which  he  proposes  to  register  (In  re  Farina 
2G  W.  R.  261). 

Where  a  German  soap  manufacturer  adopted  a  trade 
mark  for  a  particular  sort  of  soap,  the  manufacture  of 
which  however  at  last  entirely  ceased,  it  was  held  that 
mere  non-user  of  the  mark  from  1876  to  1882,  though 
coupled  with  non-registration,  did  not  amount  to  an 
abandonment  of  the  mark  so  as  to  prevent  registration, 
though  it  did  not  operate  to  bar  any  exclusive  riglit  to 
such  mark  on  the  part  of  another  manufacturer  who  had 
in  the  interim  innocently  registered  an  identical  mark 
(Monson  v.  Boekm,  W.  N.  1884,  p.  68). 

When  a  person  claiming  to  be  tlie  proprietor  of  several  Rcgisira- 
trade  marks   which,  while  resembling  each  other  in  the  ^JJ^^"^? 
material  particulars  tliereof,  yet  differ  in  respect  of — (a)  ^'"*''^'*- 
the  statement  of  the  goods  for  which  they  are  respectively  gg  57, 
used  or  proposed  to  be  used,  or  (6)  statements  of  numbers, 
or  ((')  statements  of  price,  or  (cZ)  statements  of  quality, 
or  (e)  statements  of  names  of  places,  seeks  to  register  such 
trade   marks,  they  may  be  registered  as  a  series  in  one 
registration.     A  scries  of  trade  marks  shall  be  assignable 
and  transmissible  only  as  a  whole,  but  for  all  other  pur- 
poses each  of  the  trade  marks  comprising  a  series  shall 
be  deemed  and   treated  as   registered   separately.    And  Rules  14, 

28 

by  r.  14,  when  an  application  relates  to  a  series  of  trade 
marks  differing  from  one  another  in  respect  of  the  above 
particulars,  it  is  provided  that  a  representation  of  each 
trade  mark  of  the  series  shall  be  made  or  affixed  upon 
the  form  of  application  (and  see  r.  28).  A  trade  mark 
may  moreover  be  registered  in  any  colour,  and  such  regis- 
tration shall,  subject  to  the  provisions  of  the  Act,  confer 
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on  the  registered  owner  the  exclusive  right  to  use  the  • 
same  in  that  or  any  other  colour  (sect.  67). 
OjyposUioii      By  sect.  69  of  the  Agt  it  is  provided  that  any  person 
tion,  may  within  two  months  of  the  first  advertisement  of  the 

Section  69.  application  (see  sect.  68),  give  notice  in  duplicate  at  the 
miles  29,  Patent  OflSce  of  opposition  to  registration  of  the  trade 
mark,  and  the  comptroller  shall  send  one  copy  of  such 
notice  to  the  applicant.  Within  two  months  after  receipt 
of  such  notice,  or  such  further  time  as  the  comptroller 
may  allow,  the  applicant  may  send  to  the  comptroller  a 
counter  statement  in  duplicate  of  the  grounds  on  which  he 
relies  for  his  application,  and  if  he  does  not  do  so,  shall  be 
deemed  to  have  abandoned  his  application.  If  the  appli- 
cant sends  such  counter  statement  the  comptroller  shall 
furnish  a  copy  thereof  to  the  person  who  gave  notice  of 
opposition,  and  shall  require  him  to  give  security  in  such 
manner  and  to  such  amount  as  the  comptroller  may 
require  for  such  costs  as  may  be  awarded  in  respect  of 
such  opposition,  and  if  such  security  is  not  given  within 
fourteen  days  after  such  requirement  was  made,  or  such 
further  time  as  the  comptroller  may  allow,  the  opposition 
shall  be  deemed  to  be  withdrawn.  If  the  person  who  gave 
notice  of  opposition  duly  gives  such  security  as  aforesaid, 
the  comptroller  shall  inform  the  applicant  thereof  in 
writing,  and  thereupon  the  case  shall  be  deemed  to  stand 
for  the  determination  of  the  Court  (see  Rules  20,  44). 

Under  the  corresponding  section  (sect,  o)  of  the  Act  of 
1875,  an  application  was  made  to  remove  from  the  register 
a  trade  mark  which  had  been  registered  as  an  old  mark, 
after  advertisement  claiming  41  years*  user.  It  appeared 
that  for  the  greater  part  of  this  term  the  mark  had  been 
a  common  mark,  and  for  about  six  years  had  been  so  to 
the  knowledge  of  the  defendants,  and  that  the  applicants, 
who  had  long  used  the  same  trade  mark,  were  not  aware 
of  .the  advertisement,  and  had  not  opposed  the  registration. 
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It  was  held  that  the  trade  mark  must  be  removed  from 
tiie  register  {Be  Ilijdc  tC-  Co.'«  Trade  Mark,  7  Ch.  D.  724). 

Wlieii  an  opposed  application  for  registration  stands 
for  the  determination  of  the  Court  under  the  above 
section,  which  it  will  do  when  the  parties  opposing  regis- 
tration have  given  security  for  costs  {In  re  Brandreth, 
L.  R.  9  Ch.  D.  618),  the  practice  will  for  the  future  be 
regulated  by  r.  29,  which  provides  in  effect  that  the 
comptroller  shall  require  the  applicant,  within  one  month 
or  such  further  time  as  the  comptroller  may  allow,  to 
issue  a  summons  in  the  chambers  of  a  judge  of  the  High 
Court  for  an  order  that  notwithstanding  the  opposition  of 
which  notice  has  been  given,  the  registration  of  the  trade 
mark  be  proceeded  with  by  the  comptroller,  or  to  take 
such  other  proceedings  as  may  be  proper  and  necessary  for 
the  determination  of  the  case  by  the  Court.  The  applicant 
then  takes  out  the  summons  and  gives  notice  to  the 
comptroller,  or  if  he  fails  to  do  so  within  the  said  period 
of  one  month  he  will  be  deemed  to  have  abandoned  his 
application. 

A  motion  for  an  injunction  to  restrain  the  proposed 
registration  would  be  irregular,  since  the  application  to 
the  Court  referred  to  in  r.  29  means  an  application  by 
the  person  seeking  to  register  (see  Re  Slvipson,  Davies  cO 
Hons,  15  Ch.  D.  525). 

Where  a  question  of  title  arose,  an  action  to  try  the  lujuml  of 
right  was  directed  to  be  brought  (ibid.)  ;  and  in  another  ^J%Jutc7, 
case  it  was  held  that  an  application  to  the  Court  by  a  SccUtm  62. 
person  aggrieved  by  the  refusal  of  the  registrar  to  enter  ^'*^*^  ^^"^ 
his  name  upon  the  register  might  be  by  way  of  motion, 
two  clear  days'  notice  thereof  being  given  to  the  registrar 
{Stephens,  ex  parte,  24  W.  K.  819).     The  new  remedy  is 
by  way  of  appeal  to  the  Board  of  Trade,  under  sect.  62, 
sub-sect.  4,  5,  rr.  17 — 24. 

When  a  mere  word  not  used  as  a  trade  mark  before  the  Pernmi 

a^gi'icvcd. 
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Act  was  registered,  which  it  clearly  OHgfat  not  to  have 
been,  anj  person  who  had  used  the  word  in  connection 
with  or  as  descriptive  of  an  article  in  his  trade,  was  held 
to  be  a  person  aggrieved  (Rose  v.  Evans,  48  L.  J.  Ch.  618). 
A  "person  aggrieved"  may  possibly  have  a  locus  standi, 
even  although  he  does  not  oppose  the  registration  of  the 
mark  under  sect.  69  (see  Re  Hyde  A  Co,,  7  Ch.  D.  724^ 
A  mere  licensee  may  be  a  person  aggrieved  {Re  RaljJc, 
53  L.  J.  Rep.  (N.  S.)  Ch.  188). 

Where  each  of  several  persons  claim  to  be  registered  as 
proprietor  of  the  same  trade  mark,  the  comptroller  may 
refuse  to  comply  with  the  claims  of  such  persons  until 
their  riglits  have  been  determined  by  the  Court  (sect  71, 
antey  p.  24fo). 
SecUojt  71.  The  expression  "  same  trade  mark ''  would  seem  to  be 
extended  to  "  a  trade  mark  so  nearly  resembling  a  trade 
mark  already  on  the  register  with  respect  to  such  goods  or 
description  of  goods  as  to  be  calculated  to  deceive  "  (see 
sect  72). 

A  discretion  would  therefore  seem  to  be  vested  in 
the  registrar  as  to  whether  he  will  register  all  or  any  of 
the  marks,  either  unconditionally  or  with  the  introduciion 
of  variations,  or  whether  he  will  submit  or  require  the 
claimants  to  submit  their  rights  to  the  Court  (sect.  71). 

In  the  latter  event  the  procedure  will  be  by  special  case 

(rr.  42  and  4#3  ;    and  see  Ex  parte  Gnmslunv,  W.  N. 

1877,  p.  24),  and  in  the  former  by  way  of  appeal  to  the 

Board  of  Trade  (r.  20). 

JkcHjtai*        The   Court   may,   on    the   application    of  any   person 

»vX?/r       aggrieved  by  the  omission,  without  sufficient  cause,  of  the 

Srdiona      name  of  any  person  from  any  register  kept  under  the  Act, 

'*     '       or  by  any  entry  made,  without  sufficient  cause,  in  any  such 

Jltilctt  44 

47.  '  register,  make  such  order  for  making,  expunging,  or 
varying  the  entry  as  the  Court  thinks  fit,  or  the  Court 
may  refuse  the  application  ;  and  in  either  case  may  make 
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such  order  with  respect  to  the  costs  of  the  proceedings  as 
the  Court  thinks  fit  (sect.  90).  Under  the  preceding 
section  the  Court  may  decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the  rectification  of  a 
register,  and  may  direct  an  issue  to  be  tried  for  the  deci- 
sion of  any  question  of  fact,  and  may  award  damages  to 
the  party  aggrieved  {iHd.j  sub-sect.  2).  Any  order  of  the 
Couii;  rectifying  a  register  shall  direct  that  due  notice  of 
the  rectification  be  given  to  the  comptroller  (ibid.,  sub- 
sect.  3 ;  and  see  r.  47).  Mere  clerical  error  may  how- 
ever be  corrected  by  the  comptroller  without  any  applica- 
tion to  the  Court  (sect.  91  ;  see  also  r.  44). 

A  person  who  does  not  carry  on  business  in  England, 
and  does  not  intend  to  do  so,  and  has  never  used  his  trade 
mark  in  this  country,  may  be  a  person  aggrieved  under 
this  section,  and  it  is  a  matter  of  evidence  whether  he  is 
so  or  not ;  this  being  so,  such  person  may  apply  to  have 
the  register  rectified,  even  though  he  himself  may  not  be 
entitled  to  have  the  mark  registered  in  his  own  name 
(Re  Riviere,  W.  N.  1884,  pp.  27,  75  ;  and  see  Mose  v. 
Evans,  48  L.  J.  Ch.  (N.  S.)  G18).  Although  no  person 
can  apply  to  rectify  the  register  unless  he  is  a  person 
"  aggrieved  "  within  the  meaning  of  the  Act,  this  does  not 
prevent  a  person  aggrieved  from  suing  for  relief  otherwise 
than  under  the  Act  (Re  Riviere,  supra). 

The  registered  proprietor  of  any  registered  trade  mark  Section  92. 
may  apply  to  the  Court  for  leave  to  add  to  or  alter  ^J*'^ '*^"" 
such  mark  in  any  particular,  not  being  an  essential  parti- 
cular within  the  meaning  of  the  Act,  and  the  Court  may 
refuse  or  grant  leave  on  such  terms  as  it  may  think  fit 
(sect.  92) ;  and  by  the  same  section  provision  is  made  for 
notice  to  the  comptroller,  and  alteration  of  the  register 
in  conformity  with  the  order  of  the  Court  (see  rr.  44 — 
48).  It  must  be  borne  in  mind  that  the  power  pos- 
sessed by  the  Court  to  order  rectification  of  the  register 
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of  trade  marks  is  applicable  only  to  cases  in  which  there 
has  been  some  mistake  in  the  original  registration,  and 
not  to  cases  where  the  register  has  become  defective  by 
reason  of  circumstances  which  have  occurred  subseciuently 
to  such  registration  {In  re  Wardy  Siitrt  cC*  Sharpen  Trade 
Maries,  50  L.  J.  Ch.  347  ;  44  L.  T.  Rep.  (N.  S.)  97).  In 
cases  such  as  these  the  Court  may  order  the  entry  to 
be  expunged  {lie  Laivrence,  44  L.  T.  Rep.  (N.  S.)  (note) 
98),  and  re-registration  to  be  effected  {Re  Rusty  ibid, 
(note) ),  or  in  some  cases  the  desired  result  maybe  effected 
by  a  simple  assignment  {Re  Farina ,  ibid,  (note) ). 

The  rules  relating  to  the  practice  affecting  the  altera- 
tion and  rectification  of  the  register  are  46 — 48,  shortly  to 
the  following  effect : — 

liulc  46.  4G.  If  the  registered  proprietor  of  a  trade  mark  send  to 
the  comptroller,  together  with  the  prescribed  fee,  notice  of 
an  alteration  in  his  address,  the  comptroller  shall  alter  the 
register  accordingly. 

Mule  47.  47.  Whenever  an  order  is  made  by  the  Court  for 
making,  expunging,  or  varying  an  entry  from  or  in  the 
register,  the  comptroller  shall,  if  he  thinks  that  such 
rectification  or  variation  should  be  made  public,  and  at 
the  expense  of  the  person  applying  for  the  same,  publish, 
by  advertisement  or  otherwise,  and  in  such  manner  as  he 
thinks  just,  the  circumstances  attending  the  rectification 
or  variation  in  the  register. 

Huh  18.  48.  Whenever  the  registered  proprietor  of  any  trade 
mark  intends  to  apply  for  the  leave  of  the  Court  to  add 
to  or  to  alter  such  trade  mark  under  sect.  92  of  the  Act, 
the  notice  to  be  given  to  the  comptroller  shall  be  given 
fourteen  days  at  least  before  such  application.  If  leave 
be  granted  on  such  application  the  applicant  shall  forth- 
with supply  to  the  comptroller  such  a  number  of  repre- 
sentations of  the  trade  mark  as  altered  as  he  may  deem 
sufficient. 
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By  the  72nd  section,  ''  The  comptroller  shall  not,  except  Jiestric- 

tioiis  on 

where  the  Court  has  decided  that  two  or  more  persons  are  registm- 
entitled  to  be  registered  as  proprietors  of  the  same  trade  *^*'     ^ 
mark,  register  in  respect  of  the  same  goods  or  description 
of  goods  a  trade  mark  identical  with  one  already  on  the 
register  with  respect  to  such  goods  or  description  of  goods, 
and  the  comptroller  shall  not  register  with  respect  to  the 
same  goods  or  description  of  goods  a  trade  mark  so  nearly 
resembling  a  trade  mark   already  on  the   register   with 
respect  to  such  goods   or  description  of  goods  as  to  be 
calculated  to  deceive.     It  shall  not  be  lawful  to  register  - 
as  part  of  or  in  combination  with  a  trade  mark  any  words 
the  exclusive  use  of  which  would,  by  reason  of  their  being 
calculated  to  deceive  or  otherwise,  be  deemed  disentitled 
to  protection   in   a  court  of  justice,  or  any  scandalous 
design  "  (sect.  73). 

The  question  as  to  what  may  be  considered  to  "nearly 
resemble"  a  trade  mark  already  on  the  register,  is  of 
course  a  matter  of  evidence  in  each  case.  In  Wovthing- 
tons  Trade  Mark,  14  Ch.  D.  8,  42  L.  T.  563,  the  Court  of 
Appeal,  affirming  the  decision  of  Jessel,  M.R.,  disallowed 
a  brewer's  trade  mark  enclosed  in  a  triangle,  the  Court 
taking  into  consideration  the  possibility  of  the  mark, 
which  was  registered  plain,  being  coloured  red  in  practice, 
as  Bass's  well-known  trade  mark  is  (and  see  Re  Farina^ 
2G  W.  R.  261  ;  Ex  parte  Orr  Emng  Jb  (7o.,*47  L.  J.  Ch. 
1(S0).  The  words  "  calculated  to  deceive  "  are  said  to  refer 
to  an  element  of  deception  in  the  mark  itself,  without  any 
reference  to  other  marks  (In  re  Horshurgh,  53  L.  J.  N.  S. 
(Ch.)  237  ;  see  Re  Jelley  c&  Others,  21  Ch.  D.  225,  quoted; 
Sebastian's  Digest,  No.  016). 

A  trade  mark  for  a  stove  polish  consisted  of  the  words 
"  The  Rising  Sun,"  with  a  vignette  of  the  sun:  it  was  held 
not  to  be  infringed  by  the  words  "  Rising  Moon,"  with 
vignette  of  the  moon  (Morse  v.  Worrell,  10  Phila.  (Pa.)  168). 
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Where  four  trade  marks,  indading  an  anchor,  were 
already  registered  in  respect  of  goods  in  Class  42  of  the  first 
Schedule  to  the  Rules  made  under  the  Act  of  1875,  the  Court 
refused  to  give  leave  to  register  a  new  mark  inclndii^  an 
anchor,  in  respect  of  goods  in  the  same  cla^s  but  different  in 
character  from  those  goods  for  which  the  four  trade  marks 
had  been  registered  (Re  Ha/yreaves,  11  Ch.  D.  669),  the 
rule  of  the  Court  being  to  permit  registration  of  identical 
old  trade  marks  up  to  three,  though  if  more  than  three 
applications  for  the  registration  of  the  same  old  mark  are 
reanved  it  will  )>e  treated  as  common  to  the  trade  {Ben- 
how  V.  Lmv,  44  L.  T.  Rep.  (N.  S.)  875 ;  29  W.  R.  837 ; 
46  &  47  Vict.  c.  57,  s.  74,  sub-s.  3).  Where  an  old  mark 
has  already  been  registered  for  certain  goods  in  a  certain 
class  there  would  seem  to  be  nothing  to  prevent  the  regis- 
tration of  a  new  mark  for  other  goods  in  the  same  class, 
provided  that  the  goods  and  the  trades  of  the  proprietors 
are  sufficiently  distinct  for  no  confusion  to  take  place  {Re 
Brahijs  Applications,  21  Ch.  D.  223 ;  Re  Jelley  <t  Othei'8, 
ihld.  (quoted)  225  ;  Sebastian's  Digest,  No.  G16). 

Any  person  aggrieved  by  the  refusal  of  the  comptroller 
to  register  under  sects.  72,  73,  of  the  Act,  may  appeal  to 
tho  Board  of  Trade,  who  may  refer  the  appeal  to  the 
Court  in  the  way  pointed  out  by  sect.  62,  and  rr.  20 — 24. 
It  is  thought  that  the  Court  will  direct  a  trade  mark 
to  be  registered  if  satisfied  as  to  its  dissimilarity  to  maiks 
actually  registered,  and  this  without  inquiring  whether  it 
is  distinguishable  from  other  marks,  the  subjects  of  pending 
applications  to  register  {Re  Dugdale,  49  L.  J.  Ch.  (N.  S.) 
303).  And  as  any  word  that  may  accompany  the  device 
is  clearly  part  thereof,  at  least  for  purposes  of  registration, 
it  is  submitted  that  such  words  may  be  regarded  in  esti- 
mating tho  distinctiveness  of  the  mark  (tfrirf.,  and  see  Re 
IIorHlniViiK  53  L.  J.  N.  S.  (Ch.)  237). 
Sfalfd  Printed  or  written  copies  or  extracts,  purporting  to  be 
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certified  by  the  comptroller,  and  sealed  with  the  seal  o{  copies  to  be 
the  Patent  Office,  are  to  be  admitted  in  evidence  in  all  evidence. 
courts,  and  in  all  proceedings,  without  further  proof  or  Sectiom 
production  of  the  originals  (sect.  89 ;  and  see  n\  50,  57,  j^^^^  jq 
and  also  sect.  96).  ^7. 

The  81st  section  makes  certain  provisions  with  respect  Cutlers 
to  the  Company  of  Cutlers,  in  Hallamshire,  in  the  county  ' 

of    York  (see  rr.   53  to   56,   and    the    several  statutes  ]l^^^  53^ 
relating  to  the  Company  of  Cutlers,  viz.  :  21  Jac.  1,  e.  31  ;  ^^• 
31  Geo.  III.  c.  58 ;  41  Geo.  III.  c.  97 ;  54  Geo.  III.  c. 
119;  23  Vict.  c.  43). 

The  64th  section  is  perhaps  the  most  important  one  of  ComposU 
the  series  relating  to  trade  marks,  for  by  it  an  attempt  is  ^^^* " 
made  to  define  a  valid  trade  mark  under  the  Act.     It  is  ''"'''f- 
provided  that  for  the  purposes  of  the  Act  a  trade  mark 
must  consist  of  or  contain  at  least  one  of  the  following 
essential  particulars : — 

(a.)  A  name  of  an  individual  or  firm  printed,  im- 
pressed, or  woven  in  some  particular  and  dis- 
tinctive manner ;  or 

(jb.)  A  written  signature  or  copy  of  a  written  signature 
of  the  individual  or  firm  applying  for  regis- 
tration thereof  as  a  trade  mark  ;  or 

(c.)  A  distinctive  device,  mark,  brand,  heading,  label, 
ticket,  or  fancy  word  or  words  not  in  common 
use  ;  and  there  may  be  added  to  any  one  or 
more  of  these  particulars  any  letters,  words, 
or  figures,  or  combination  of  letters,  words,  or 
figures,  or  any  of  them ; 

Provided  that  any  special  and  distinctive  word  or  words, 
letter,  figure,  or  combination  of  letters  or  figures,  or  of 
letters  and  figures,  iiaed  as  a  trade  inarh  before  the  ISth 
day  of  August,  1875,  may  be  registered  as  a  trade  mark 
under  this  part  of  the  Act.     The  word  "  figures  '*   will 
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doubtless  here  mean  *'  numerals "  {Ex  parte  Stephens, 
L.  R.  3  Ch.  D.  660), 

By  virtue  of  this  section,  unless  a  mark  falls  within  the 
protection  of  some  one  or  more  of  the  three  first-mentioned 
conditions,  or  was  used  as  a  trade  mark  before  the  13th 
day  of  August,  1875,  it  cannot  be  registered  under  the 
Act. 

Nothing  in  the  Act  is  however  to  be  construed  to 
prevent  the  comptroller  entering  on  the  register,  as  an 
addition  to  any  trade  mark,  in  the  case  of  an  application 
for  registration  of  a  trade  mark  not  used  before  the  18th 
August,  1875,  any  distinctive  word  or  combination  of 
words,  though  the  same  is  common  to  the  trade,  in  the 
goods  with  respect  to  which  the  application  is  made 
(sect.  74). 
A  incre  A  mere  word,  not  being  a  fancy  word,  used  for  the 

first  time  since  the  13th  August,  1875,  will  probably 
not  be  capable  of  registration  under  the  Act  {Ex  parte 
Htepltens,  L.  R.  3  Ch.  D.  659).  And  the  better  opinion 
would  appear  to  be  that  user  before  the  Registration  Act 
of  1875  of  a  word  as  part  of  a  trade  mark  is  not  sufficient 
to  render  the  word  registrable  as  a  mark  {Rose  v.  Evans, 
48  L.  J.  Ch.  618)  ;  and  it  would  seem  to  be  doubtful 
whether  the  scientific  name  of  a  particular  tree, "  Limetta," 
is  a  distinctive  word  capable  of  registration  as  a  mark  in 
use  before  the  13th  August,  1875,  in  respect  of  lime  juice, 
a  product  of  the  tree,  or  preparations  of  lime  juice  (ibid,, 
and  see  l7i  re  Motherharn,  14  L.  R.  Ch.  D.  585  ;  Leonard 
v.  Wells,  53  L.  J.  Rep.  (Ch.)  233).  Where  a  mark  consisted 
of  the  words  "  Kitchen  Crystal  Soap  "  which  had  been 
applied  by  the  applicant  and  his  predecessors  in  business 
for  over  twelve  years  to  a  compound  manufactured  and 
sold  by  them,  consisting  of  soap  mixed  with  crushed  quartz 
or  crystal,  and  used  for  cleaning  and  scouring  purposes,it 
was  held  that  these  words  were  "  special  and  distinctive  " 
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wordB,  and  Dot  merely  descriptive  of  the  article,  aud  were 
consequently  entitled  to  registration  {Re  Eastman's  Trade 
Mark,  W.  N.  1880,  p.  128). 

A  mere  collection  of   words  amounting  to   a  descrip-  ^  ^^^^f- 
tion   of    the    character   and    quality   of   goods,   such   as  words 
"  S.  C.'s  Improved  Patent  Gold  Medal  Self-cleaning  Rapid  toVi"^^  ^'^ 
Water  Filters/'  cannot  be  registered,  and  in  point  of  fact  "|^*^''^'*^' 
do  not  in  themselves  constitute  a  trade  mark  even  indepen- 
dently of  tho  Act  {Cheaviu  v.  Walker,  5  Ch.  D.  850  ;  40 
L.  J.  Ch.  68G). 

A  single  letter  will  not  be  registered  {Re  Mitchell,  46  f.f^^^"^ 
L.  J.  Rep.  Ch.  876  ;  L.  R.  7  Ch.  D.  36),  but  it  is  difficult 
to  reconcile  this  decision  with  the  judgment  of  Malins, 
V.-C,  in  Barvoio  &  Sons  Trade  Mark,  in  which  it  was 
held  that  whatever  has  been  used  in  accordance  with  law 
as  a  trade  mark,  and  protected  as  such  before  the  passing 
of  the  Trade  Marks  Acts,  1875  and  1876,  might  be 
registered  imder  them  {Me  Bai^row  iSj  Sons,  46  L.  J.  Ch. 
450  ;  5  Ch.  D.  *]53),  and  if  so,  under  the  Act  of  1883  also. 

It  would  seem  also  that  a  mere  collocation  of  letters  Coliocafion 
is  not  included  in  the  expression  "  distinctive  device,  ^"^ 
mark,  heading,  label,  or  ticket"  {Ex  parte  Stephens,  3 
Ch.  D.  659  ;  46  L.  J.  Ch.  46),  but  it  is  possible  that  they 
might  amount  to  a  fancy  word  or  words.  And  where 
the  series  or  combination  of  such  letters  serves  to  indi- 
cate to  purchasers  that  the  goods  are  made  by  the  per- 
son using  the  mark,  and  that  the  quality  of  such  goods 
is  different  from  that  of  other  goods  of  the  same  kind 
which  bear  the  other  marks  in  the  same  series,  it  is  pro- 
bable that  the  rule  will  be  otherwise  (Ransome  v.  Graham, 
47  L.  T.  Rep.  (N.  S.)  218). 

Before  the  Act  of  1875,  initials,  either  with  or  without  Initiah. 
additional  distinctive  marks,  have  been  treated  as  valid 
trade  marks  ;  thus  "  H.  H.  6/*  forming  part  of  a  mark,  has 
been  protected  by  injunction  {Ransome  v.  Bentall,  3  L.  J. 
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Ch.  (N.  S.)  IGl).  So  have  the  letters  "  M.  Cr  standing  alone 
(Motley  V.  Dotvnvian,  3  My.  ifc  Cr.  1  ;  6  L.  J.  Ch.  (N.  S.) 
308) ;  and  for  other  examples  see  Millington  v.  Fox,  3  My. 
&  Cr.  338  ;  Graivsliay  v.  Thompson,  4  Man.  &  G.  357 ; 
Hall  V.  Bai-i^ow8,  32  L.  J.  Ch.  548 ;  4  De  G.  J.  &  S.  150. 

It  has  been  held  that  a  trade  mark  consisting  of  the 
initials  of  the  first  manufacturers  of  the  goods,  may  in 
course  of  time  become  a  mere  mark  of  quality,  without 
implying  a  guarantee  that  the  goods  are  still  manufac- 
tured by  the  same  traders  {Leather  Cloth  Co,  v.  American 
Leather  Cloth  Co,,  33  L.  J.  Ch.  199;  10  Jur.  (N.  S.) 
81 ;  but  how  far  several  letters  not  used  as  a  trade 
mark  before  the  13th  August,  1875,  and  not  stamped 
or  worked  upon  any  distinctive  device,  mark,  brand,  head- 
ing, label,  or  ticket,  or  used  in  conjunction  with  the  name 
of  an  individual  or  firm,  or  with  a  written  signature  or 
copy  of  a  written  signature,  can  of  themselves  form  a 
distinctive  "device  or  mark,"  is  a  matter  of  inquiry. 
Initials  consist  of  a  combination  of  letters,  and  it  has 
been  seen  that  a  mere  combination  of  letters  is  not 
included  in  the  term  "  distinctive  device,  mark,  heading, 
label,  or  ticket "  {Ex  parte  Stephens,  3  Ch.  Div.  659),  and 
such  a  combination  would  seem  to  be  regarded  rather  as 
forming  the  additional  material,  which  by  sect.  64,  sub- 
sect.  2  of  the  Act  of  1883,  is  allowed  to  be  added  to  the 
three  classes  of  essential  particulars,  than  such  essen- 
tial particulars  themselves.  If  this  is  so,  a  collection 
of  letters,  whether  disguised  under  the  term  "  initials " 
or  not,  and  even  if  worked  or  blended  together  in 
the  form  of  a  monogram,  or  possessed  of  any  other 
distinguishing  peculiarity  either  of  shape  or  colour,  and 
not  amounting  to  a  fancy  word,  could  not  of  itself  be 
registered  under  the  Act.  The  particular  function  of 
*'  letters  "  or  "  combination  of  letters  "  is,  that  they  shall 
be    "added"    to   any   one    or  more   of   the   particulars 
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in  the  section  mentioned,  and  not  that  they  shall  of 
themselves  form  a  subject  of  registration  (see  sect.  64, 
sub-sect.  3).  When,  however,  the  letters  are  in  addition 
to  some  regularly  formed  trade  mark,  there  is  no  doubt 
but  that  the  whole  figure  can  be  registered  under  the  Act 
{In  re  Barrows,  46  L.  J.  Rep.  450). 
Sio^natures,  even  before  the  Registration  Act  of  1875,  ^mo,- 

'=>  '  o  .        lures. 

have  been  held  to  constitute  valid  trade  marks  {Farina 
v.  Siherlock  1  K.  Sc  J.  509 ;  6  De  G.  M.  &  G.  214  ; 
Welch  v.  Knott,  4  K.  &  J.  747 ;  Massam  v.  Thorley'a  Cattle 
Food  Co.,  6  Ch.  D.  574  ;  46  L.  J.  Ch.  707),  and  may  now, 
if  consisting  of  a  written  signature,  or  copy  of  a  written 
signature,  "  of  the  individual  or  firm  applying  for  registra- 
tion thereof  as  a  trade  mark,'*  be  registered  either  with  or 
without  any  additional  letters,  words,  or  figures,  or  com- 
bination thereof.  In  connection  with  this  subject  it  is 
important  to  inquire  how  far  an  assignee  of  a  trade 
mark  consisting  of  a  signature  would  be  justified  in 
using  it,  and  the  question  in  every  such  case  would 
seem  to  be,  whether  the  assignee  in  continuing  the  use  of 
the  original  trade  mark,  would,  according  to  the  ordinary 
usages  of  trade,  be  understood  as  saying  more  than  that  he 
was  carrying  on  the  same  business  as  had  been  formerly 
carried  on  by  the  person  whose  name  constituted  the 
trade  mark  {Leather  Cloth  Co.  v.  Aiiterican  Leather  Cloth 
Co.,  11  H.  &  C.  523,  jf>«r  Lord  Cranworth). 

Any  person  who,  without  the  authority  of  her  Majesty,  P^^a^^^V 
or  any  of  the  Royal  Family,  or  of  any  government  depart-  thorised 
ment,  assumes   or   uses    in   connection  with   any  trade,  j^oi/a^ 
business,  calling,  or  profession,  the  royal  arms,  or  arms  so  ^'^'^^' 
nearly  resembling  the  same  as  to  be  calculated  to  deceive 
in  such  a  manner  as  to  be  calculated  to  lead  other  persons 
to  believe  that  he  is  carrying  on  his  trade,  business,  calling, 
or  profession  by  or  under  such  authority  as  aforesaid,  is 

liable  on  summary  conviction  to  a  fine  not  exceeding  £20 

n  2 
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(s.  lOG).  It  is  apprehended  that  the  word  "  Royal  *'  would 
be  objectionable,  but  whether  the  person  using  it  without 
authority,  could  be  proceeded  against  for  the  recovery  of 
the  penalty,  is  more  than  doubtful  {In  re  Royal  Baking 
Powder  Co.,  W.  N.  1880,  p.  49). 
Removal         Provision  is  made  for  the  removal  of  a  trade  mark  from 

from  fli^..^-,  .       .  -  p 

rc'jister.  the  register  alter  the  expiration  of  fourteen  years,  unless  the 
proprietor  pays  to  the  comptroller  a  certain  prescribed  fee  ; 
but  where  a  trade  mark  has  been  removed  as  aforesaid  it 
shall  nevertheless,  for  the  purpose  of  any  application  for 
registration  during  the  five  years  next  after  the  date  of 
such  removal,  be  deemed  to  be  a  trade  mark  which  is 
already  registered  (sect.  79). 

Section  64.  The  64th  section  of  the  Patents,  Designs,  and  Trade 
Mai'ks  Act,  1883,  comprises  within  the  essential  particulars 
necessary  to  form  a  valid  trade  mark,  "a  distinctive 
device,  mark,  brand,  heading,  label,  ticket,  or  fancy  word 
or  words  not  in  common  use,*'  and  some  of  these  terms 
have  from  time  to  time  received  a  judicial  interpretation. 

''Device^  Thus,  a  "device"  is  an  emblem  or  representation  of 
some  object,  whether  natural  or  fantastic,  as  for  instance 
a  triangle  {In  re  Wortldngton,  14  Ch.  D.  8),  an  eagle,  or 
the  like.  But  query  whether  it  may  not  consist  of  a 
word,  "  Excelsior,"  for  instance  [Ex  parte  Stephens,  46  L. 
J.  Ch.  47). 

*'  Head-         A  "  heading  "  consists  of  a  separate  label  affixed  above 

' '^'  the   ordinary  one,    and    on  which  the   special    mark  is 

exhibited  {Ex  parte  Stephens,  24  W.  R.  963),  and  the 
term  is  also  applicable  to  the  margin  produced  by  the 
practice  of  inweaving  patterns  into  the  edge  of  certain 
descriptions  of  textile  manufactures,  and  it  is  not  material 
whether  such  inwoven  pattern  constitutes  of  itself  the 
mark  to  be  protected,  or  is  associated  with  stamps  on  the 
goods  {Harter  v.  Soitvazoglu,  W.  N.  1875,  p.  11 ;  also  refer 
to  Singer  Manufacturing  Co,  v.  Wilson,  2  Ch.  D.  448). 
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A  "  label  '*  is,  as  its  name  implies,  a  small  slip  or  scrip  Labch 
which  is  affixed  to  goods  or  to  the  vessel  or  envelope  con- 
taining them  {WothevHpoon  v.  Cuvrie,  L.  R  5  H.  L.  508  ; 
Blachvcll  V.  Crabb,  86  L.  J.  Cli.  504 ;  CocIh  v.  Chandler, 
L.  R.  11  Eq.  446;  40  L.  J.  Ch.  575;  Lea  v.  Miller, 
Seton,  4th  ed.  242).  And  the  sole  distinction  between 
"label'*  and  "ticket,"  lies  in  the  method  in  which  they  Ticlrf. 
are  attached  to  thegDods;  the  former  is  fastened  securely, 
the  latter  may  be  pinned  thereto  or  tied  (see  Edehten  v. 
Edehtcn,  1*  De  G.  J.  k  S.  185 ;  Hird  v.  Denhavi,  L.  K.  14 
Eq.  542  ;  41  L.  J.  Ch.  752. 

It  will  be  observed  that  neither  the  Registration  Act  Rerfistra- 
nor   the  niles  supplementary  thereto,  at   all   affect  the  notappik- 
numerous  classes  of  cases  founded  on  principles  similar  ^''' '.''    ^ 

^  *  quasi  trade 

to  those  regulating  trade  marks  properly  so  called.  The  wwr/r*. 
Registration  Act  was  passed  to  consolidate  and  systematise 
an  intricate  and  fairly  extensive  body  of  law%  afiFecting 
marks  and  symbols  only  when  they  are  affixed  to  a  par- 
ticular species  of  goods  or  to  some  receptacle  containing 
them  ;  it  does  not  interfere  with  false  representations, 
made  otherwise  than  by  piracy  of  such  marks  and  symbols 
by  means  of  other  devices.  Such  representations  are 
dealt  with  by  the  Court  by  virtue  of  its  inherent  jurisdic- 
tion to  prevent  the  commission  of  wrongs  which  cannot  be 
codified,  on  account  of  their  variable  nature  and  extent. 
It  is,  however,  certain  that  a  breach  of  faith,  or  a  wilful 
misrepresentation  tending  to  the  hurt  or  damage  of  the 
trade  of  another,  will  be  punished  none  the  less  because 
the  principles  involved  rest  in  gremio  Icgis^  rather  than 
upon  an  act  of  the  legislature. 

In  Ex  parte  Stephens,  46  L.  J.  Ch.  47,  Jessel,  M.R., 
observed  that  it  would  be  a  remarkable' result  of  the  Act, 
if  an  unregistered  trade  mark  could  be  used  as  a  trade 
mark,  and  other  persons  prevented  from  using  it.  It  is 
submitted  that  the  exclusive  right  to  a  trade  mark  may  be 
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TtU  -J'  acrniirctl  in  r.vo  wav.s.  mumdiv.  bv  reiiscraciiia  aniler  the 
v.rrf  ^>tirf«{  ^^t,  ami  aLsi)  inilepemiBiidy  of  die  Act,  >'.<?.,  without  regis- 
tratii>n.  Wldi  re^peo;  iaj  rhe  latter  contentioD,  if  aa 
article  has  been  placet  I  in  die  market,  in  coanectioa  with 
a  particular  -ivmbol  wiiich  has  become  rio  well  fcnowii  as 
t«)  leaii  the  public  -lealiiu^  in  the  article  to  coanect  the 
.^vmbi^l  with  that  narticTiIar  irticle.  and  it  moreover, 
the  goods  ao  markeii  have  actj^iiireii  iuch  a  reputation  as  to 
lead  people  to  a»k  ^r  them,  with  die  mark  affixed,  then, 
provided  :^TZch  mark  is  not  cupied  fe^m  another  alreadj 
uneil  in  the  trade,  ant  I  is  not  itaelf  calculatal  to  deceive 
the  public  it  ia  further  ^abmiiaiai  that  die  proprietor 
of  the  mark  ia  just  at*  much  entitled  to  it  as  he  would 
be  to  any  other  description  of  property :  and  if  this  is  so, 
he  might  commence  proceedings  to  prevent  or  to  recover 
damages  for  the  infringement  of  his  mark  at  any  time, 
the  only  essential  being  that  he  should  b^PJ-ns  action  have 
registered  it  if  capckble  of  registration  under  the  Act 
(.^ee  sect.  77 ;  Whtder  v.  Johimto'fh,  -i  Ir.  Rep.  Ch.  Div. 
284). 


CHAPTER   X. 

ON  THE  INFRINGEMENT  OF  TRADE  MARKS. 

In  every  question  involving  a  suspicion  of  infringement,  TitUo/the 
reference  is,  in  the  first  instance,  made  to  the  title  of  the  ^  * 
plaintiff,  for  if  he  has  no  exclusive  right  either  by  himself 
or  jointly  with  others — the  defendant  not  being  one  of 
them — to  that  which  he  has  been  deprived  of,  his  action 
will  necessarily  fail 

Thus  where  three  persons  entered  into  an  arrangement 
for  the  manufacture,  exportation,  and  sale  of  certain 
goods,  to  bear  a  distinctive  device  or  mark,  it  was  held 
that  this  in  reality  gave  a  character  to  the  goods  in  the 
export  of  which  the  several  parties  were  interested,  and 
that  the  particular  design  contained  something  which 
represented  the  interest,  more  or  less,  wliich  each  of  the 
three  several  parties  had  in  the  goods  so  exported.  So 
long  as  the  purpose  for  which  the  mark  was  invented  con- 
tinued, such  mark  was  joint  property,  and  when  the 
parties  ceased  to  carry  on  the  particular  adventure  it 
could  not  be  said  that  any  of  them  had  an  exclusive 
right  to  it  (Robinson  v.  Finlay ;  Ward  v.  Robinson,  L. 
R  9  Ch.  D.  487). 

So  also,  where  the  inventor  of  a  new  substance  gave  to 
it  a  name  and  took  out  a  patent  for  his  invention,  this 
did  not  in  itself  entitle  him  to  the  exclusive  use  of  that 
name  after  the  expiration  of  the  patent  (Linoleum  Manu- 
fadurhyj  Co.  v.  Nairn,  L.  R.  7  Ch.  D.  834). 

Where  a  trade  mark  was  registered  in  the  sole  name  of 
one  of  the  members  of  a  partnership  firm,  it  was  decided 
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The  name  selected  as  a  trade  mark^  need  not  be  the 
name  of  the  actual  manufacturer  of  the  goods  to  which  it 
18  attached,  for  the  mark  may  in  process  of  time  be- 
come the  property  of  a  person  who  has  purchased  the 
goodwill  of  the  business  (46  &  47  Vict.  c.  57,  s.  70,  and 
refer  also  to  Shijnin^ght  v.  Clements,  19  W.  R  599; 
Cotton  V.  Gillard,  44  L.  J.  Ch.  90),  and  whose  name  may 
consequently  be  ([uite  different  from  that  of  the  original 
manufacturer. 

The  mere  fact  of  a  name  standing  alone  will  not  of 
itself  be  any  objection,  nor  can   such  a  name   be   con- 
sidered as  an  arbitrary  or  fancy  name,  provided  that  it 
has  or  has  had  connection   with  that  of  the  manufac- 
turer (Dent  V.  Txirpin,  2  J.  &  H.  139  ;  Dixon  v.  Fatvciis, 
3    Ell.   &    Ell.  537),   or    selector  (Hlrsch   v.    Jonas,    8 
Ch.  D.  584) ;   but   a  name  may  also   be  used  with   any 
letters,  words,  or  figures,  or  combination  thereof  (46  & 
47  Vict.  c.  57,  s.  ()4  ;  and  refer  also  to  Collins  Co,  v. 
Brown,  3   K.   ^:  J.  423  ;  Same  v.  Coiven,   3   K.   fc   J. 
428 ;  Iiod(/ers  v.  Noicill,  6  Hare,  325) ;  and  it  is  obvious 
that  the  presumption  of  fraud  in  the  event  of  infringe- 
ment, would  be  as  proportionately  great  as  the  registered 
device  is  unusual  and  peculiai*. 

Where  an  unpatented  article  was  manufactured  and 
described  by  the  name  applied  to  it  by  the  original 
inventor,  it  was  held  that  such  name  might  be  used  sini' 
pliciter  after  his  death,  though  not  in  his  lifetime,  in 
those  cases  where  the  name  had  become  ^m6//ci  juHs, 
and  was  the  inventor's  own  name  (James  v.  James,  L.  R. 
13  Ecj.  421,  and  see  Massam  v.  Thorley's  Cattle 
Food  Co.,  L.  R.  14  Ch.  D.  748).  This,  however,  does 
not  justify  the  person  so  using  it  in  putting  off  any 
article  other  than  a  genuine  one,  or  in  leading  the 
public  to  suppose  that  his  preparation  is  the  manufacture 
of  the  successors  in  business  of  the  original  discoverer,  nor 


OF   TRADE   MARKS.  267 

must  he  assert  that  his  is  the  only  genuine  article,  or 
suggest  that  the  article  manufactured  by  the  successors  of 
the  original  discoverer  is  spurious  {James  v.  James,  supra, 
and  see  Liebig's  Extract  of  Meat  Co.  v.  Anderson,  W.  N. 
1882,  p.  147 ;  on  appeal,  W.  N.  1883,  p.  185).     The  same  Trade 

,  1  1  •  1  names 

remarks   apply   to  the  use  of  a  trade   name,   which  no  cmiMrrfd 
one  can  adopt  if  by  so  doing  he  might  lead  the  public  ^Jntiy*^o/ 
to    suppose    that    they    are    dealing    with    one    person  '^  ^^' 
when   they    are   in    reality    dealing    with    another   (see 
Kerr  on  Injunctions,  361).     It  has,  however,  been  recently 
decided  that  a  trader  has  a  perfect  right  to  make  and  sell 
machines  similar  in  form  and  construction  to  those  of  a 
rival  trader,  and  even  to  refer  to  his  rival's  name  and 
machines  in  his  advertisements,  provided  that  this  is  done 
in  such  a  way  as  to  obviate  any  reasonable  probability  of 
misunderstanding  or  deception   {Singer  Manufacturing 
Co,  V.  Loog,  18  Ch.  D.  395;  on  appeal,  L.  R.  8  App. 
Cas.  15). 

The  mortgagee  of  stock-in-trade  and  goodwill,  and  of 
the  right  to  use  a  name,  cannot  restrain  persons  claiming 
under  the  mortgagor  from  using  the  name  ;  at  least  this 
was  so  held  in  a  case  where  the  mortgagee  had  never  used 
the  name,  and  had  no  apparent  intention  of  doing  so 
{Beazley  v.  Hoares,  22  Ch.  D.  660). 

Where  the  defendants  had  been  in  the  habit  of  describ- 
ing certain  beer  manufactured  by  them  as  "  Tivoli "  beer, 
not  in  advertisements,  but  upon  their  price  lists  and  in- 
voices, it  was  held  that  this  constituted  sufficient  material 
upon  which  an  interim  injunction  could  be  granted  {Ber- 
liner,  Jix.  v.  Knight,  W.  N.  1883,  p.  70).  The  sole  right, 
therefore,  to  restrain  a  i^eraon  from  using  any  name  he 
pleases  in  the  course  of  his  business,  is  a  right  in  the 
nature  of  a  trade  mark  (see  Pemberton  on  Judgments, 
ed.  1882,  p.  479). 

The  mere  user  by  a  man  of  his  own  name  is  of  itself  no 
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evidence  of  fraud,  but  that  it  may  be  fraudulently  used 
there  is  no  doubt,  and  in  this  event  the  whole  question 
resolves  itself  into  a  matter  of  evidence  {Holloway  v. 
Holloivay,  13  Beav.  209  ;  Taylor  v.  Taylor,  23  L.  J. 
Ch.  255;  2  Eq.  Rep.  290;  Dent  v.  Txirpin,  2  J.  &  H. 
130;  Schweitzer  v.  Atkins,  16  W.  R.  1080;  Javies  v. 
James,  13  Eq.  421 ;  Dii  Boiilay  v.  Dvb  Boiday,  L.  R.  2 
P.  C.  441 ;  and  see  Glen  <jt  Ilall  Manufacturing  Co.  v. 
Hall,  16  Sickles  (Amer.),  226  ;  Boulnois  v.  Peake,  13 
Ch.  D.  513  (note)) ;  but  the  assumption  of  another  man's 
name  is  of  itself,  as  previously  stated,  the  strongest  pos- 
sible proof  of  fraud  {Buryess  v.  Burgess,  3  De  G.  M.  &  G. 
905,  per  Sir  J.  Turner). 

Where  a  person  uses  a  plaintiff's  name  and  copies 
certificates  given  of  the  efficacy  of  certain  manufac- 
tured articles,  he  will  be  restrained,  even  although 
he  proceeded  in  such  a  manner  as  ostensibly  to  benefit  the 
plaintiff  by  so  doing,  and  although  he  did  not  in  fact 
appropriate  and  apply  the  name  and  certificate  to  his  own 
goods,  but  only  drew  comparisons  between  such  goods  and 
those  of  the  plaintiff  {Franks  v.  Weaver,  10  Beav.  297). 
So  also  where  the  defendants,  who  were  needle  manufac- 
turers,  purchased  from  one  Abel  Morrall,  a  nephew  of  the 
testator  Abel  Morrall,  a  patent  for  making  double-eyed 
needles,  together  with  the  goodwill  of  a  small  trade  in  needles 
carried  on  by  him  at  the  same  place  as  the  testator  for- 
merly carried  on  his  business,  it  was  held  that  the  defen- 
dants by  soliciting  through  their  travellers  the  plain tiflFs' 
customers,  and  by  supplying  needles  of  all  descriptions 
in  addition  to  the  patent  double-eyed  needles,  to  those 
purchasers  who  asked  for  Abel  Morrall's  needles,  had  so 
used  the  name  as  to  deceive  the  public,  and  an  injunction 
was  accordingly  granted  {Perks  v.  Hall,  W.  N.  1881, 
p.  111). 

An  assumed  or  fictitious  name  may  constitute  a  valid 
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trade  name  (see  Montague  v.  Moore,  Seton,  4th  ed.  238 ; 
Imacson  V.  Thompson,  20  W.  R.  19G ;  41  L.  J.  Ch.  101 ; 
Millntv  V.  Reed,  V.-C.  Wickens,  Chancery  of  Lancashire, 
Feb.  3rd,  1870),  but  in  America,  the  Court  refused  to 
enjoin  infringement  of  the  plaintiffs'  firm  name  where  it 
falsely  implied  that  such  firm  was  a  corporation  {McNair 
V.  Cleave,  10  Phila.  (Pa.)  155). 

A  man  may  so  use  his  own  name  as  to  intentionally 
injure  the  plaintiff  and  deceive  the  public,  and  it  is  no 
defence  that  the  name  is  the  defendant's  own  name 
either  in  the  civil  or  criminal  courts  (see  Reg.  v.  Dun- 
das,  G  Cox  Cr.  Cas.  380).  If  it  does  not  appear  that 
the  assumption  of  a  name  somewhat  similar  to  the  plain- 
tiff's name,  is  likely  to  cause  any  injury  to  the  plain- 
tiff, the  courts  will  not  interfere  {London  <fr  Provvnciul 
Latv  Assurance  Society  v.  London  <t  Provincial  Joint 
Stock  Life  Assurance  Co.,  17  L.  J;  Ch.  37),  especially 
when  the  name  is  compounded  of  words  in  every-day  use 
{ibid, ;  and  see  also  The  London  Assurance  Co,  v.  The 
London  and  Westminster  Assurance  Coloration, 
Limited,  32  L.  J.  Ch.  664),  or  where  it  is  manifest  that 
the  plaintiff's  object  is  to  obtain  a  monopoly  of  a  general 
and  common  word  forming  part  of  the  name  (TJie  Colonial 
Life  Assurance  Co,  v.  The  Horns  ami  Colonial  Assur- 
ance Co.,  Limited,  33  Beav.  548;  33  L.  J.  Ch.  741. 
There  is  nothing,  however,  to  prevent  a  tradesman  from 
using  a  name  not  in  use  at  the  time,  even  although  he  is 
aware  that  a  neighbouring  tradesman  intends  to  use  it 
(Civil  Service  Supply  Association  v.  Dean,  13  Ch.  D.  512), 
nor  is  there  anything  to  preclude  the  owner  of  a  dwell- 
ing-house from  calling  it  by  the  same  name  as  another 
house  in  the  immediate  neighbourhood,  unless  a  charge  of 
malicious  intention  to  injure  can  be  substantiated  (Day 
v.  Broiv^irigg,  10  Ch.  D.  294). 

On  the  general  subject  of  a  fraudulent  user  of  a  trade 
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name  refer  to  Purser  v.  Brainy  17  L.  J.  Ch.  141 ;  Lawsorit 
V.  Bank  of  London,  18  C.  B.  84;  2  Jur.  (N.  S.)  716;  Lee  v, 
Haley,  L.  R.  5  Ch.  155  ;  39  L.  J.  Ch.  284 ;  Chu^ixm  v. 
Douglas,  Johns.  174  ;  Mitchell  v.  Condy,  37  L.  T.  (N.  S.) 
268;  Condy  v.  Mitchell,  ibid.  766,  affirmed  on  appeal; 
Massam  v.  Thoiiey's  Cattle  Food  Co.,  14  Ch.  D.  748; 
C/t'i^  Service  Supply  Association  v.  Deav,  13  Ch.  D, 
512;  Boulnois  v.  Peake,  ibid,  (note)  513;  and  as  to  the 
registration  of  a  limited  liability  company  under  the  same 
name  as  a  company  previously  registered,  see  25  &  20 
Vict.  c.  89,  s.  20. 
Trade  On  the  dissolution  of  a  partnership  and    sale  of  the 

dissoUuicm  business  and  goodwill,  the  trade  name  is  included  (BanJca 
te^iup.  V-  G^^^on,  34  Beav.  566 ;  34  L.  J.  Ch.  591  ;  Hoffman  v. 
Duncan,  Seton,  4th  ed.  256 ;  Witt  v.  Corcoran,  ibid, 
257 ;  2  Ch.  D.  69 ;  and  therefore  where  a  decree  for 
the  dissolution  of  a  partnership  is  made,  and  it  is  or- 
dered that  the  partnership  business,  stock-in-trade,  good- 
will.. &c.,  shall  be  sold  as  a  going  concern,  it  would 
appear  that  the  assignment  of  the  goodwill  and  busi- 
ness includes  the  exclusive  right  to  use  the  name  of 
the  old  firm  (Levy  v.  Walker,  10  Ch.  D.  436),  and  on  an 
ordinary  dissolution  without  sale,  either  partner  may 
use  the  firm's  name  as  before  (supra,  and  also  refer  to 
Clarke  y.  Lea^h,  32  Beav.  14 ;  Dence  v.  Mason,  W.  N. 
1877,  p.  23 ;  Mitchell  v.  Condy,  37  L.  T.  (N.  S.)  268) ; 
but  in  most  cases  it  will  be  found  that  a  retiring  partner 
has  practically  the  power  to  prevent  further  use  of  his 
name,  for  the  retention  of  it  might  lead  the  public  to 
believe  that  he  was  still  a  partner ;  and  again  he  might  be 
liable  for  the  debts  of  the  partnership  so  long  as  it  re- 
mained part  of  the  title,  and  the  latter  contingency  at 
least  would  justify  the  withdrawal  of  his  name  (Scott  v. 
Rowland,  20  W.  R.  508,  and  see  Lindley  on  Partnerships, 
863) ;  the  question  whether  he  would  incur  such  liability 
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as  a  fact  is,  however,  a  matter  of  evidence  (Levy  v.  Walker, 
10  Ch.  Div.  447). 

If  by  arraDgement  one  partner  takes  over  the  entire 
concern  there  must  be  a  vahiation  of  the  whole,  including 
the  trade  name  (Banks  v.  Gihsotiy  34  Beav.  56G ;  34  L. 
J.  Ch.  591);  and  unless  there  is  a  covenant  to  the  con- 
trary the  retiring  partner  may  start  a  similar  business 
in  his  own  name  wherever  he  pleases  (Bond  v.  Hill' 
bourn,  20  W.  R.  197;  Scoti  v.  Scott,  16  L.  T.  (N.  S.) 
143  ;  Selbij  v.  Ancfior  Tube  Co.,  W.  N.  1877,  p.  191), 
and  however  similar  it  may  be  to  that  of  the  old  firm, 
but  he  must  be  careful  not  to  do  anything  calculated  to 
induce  the  belief  that  his  business  is  identical  witU  the 
one  he  has  left  (Ci'uttwell  v.  Lye,  17  Ves.  335  ;  1  Rose, 
123;  Churton  v.  Douglas,  Johns.  174;  Johnson  \. 
Helleley,  34  Beav.  63 ;  Hudson  v.  Osboi^ie,  39  L.  J.  Ch. 
79),  for  the  use  of  a  name,  whether  fictitious  or  real,  or 
any  description  or  statement  calculated  to  represent  to 
the  world  that  one  business  is  the  business  of  another, 
will  be  restrained  (see  Levy  v.  Walker,  10  Ch.  D.  448), 
as  also  will  the  issuing  of  circulars  framed  with  a  similar 
object,  or  which  may  fairly  be  considered  as  amounting 
to  such  a  representation  (Chtuivn  v.  Douglas,  supi^a; 
Stevens  v.  Paine,  18  L.  T.  (N.  S.)  600;  Bui^ows  v. 
Foster,  Seton,  4th  ed.  257;  GraveUy  v.  Winchester,  ibid.  ; 
Ansell  V.  Gaubert,  ibid,  236). 

Enough  has  been  said  to  show  the  very  strong  analogy 
that  exists  between  trade  names  as  connected  with  a 
particular  trade  or  business,  and  names  forming  part 
of  a  trade  mark  necessarily  annexed  to  goods  and 
chattels,  or  to  the  receptacle  containing  them.  VrBXi- ^amc  of 
tically  the  same  law  prevails  to  prevent  the  use  of  the  business. 
name  of  a  place  of  business  itself,  and  in  these  and  similar 
instances  it  is  only  necessary  for  the  plaintiff  to  prove  that 
the  defendant's  conduct  is  of  such  a  nature  as  to  be  cal- 
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Tttic  trt  acjuirod  iu  two  wavtL  namelr,  bv  remstration  under  the 
urvd  trwU  Act,  and  aUo  independentlj  of  iLe  Ad,  t.c.,  without  regis- 
tratjou.  w  ith  re>i>ect  to  the  latter  contentioo,  if  an 
article  has  been  plaoe<l  iu  the  market,  in  connection  with 
a  particular  ^^\'mbol  which  has  become  so  well  known  as 
\a)  lead  the  public  <lealing  in  the  article  to  connect  the 
symbol  with  that  particular  article,  and  if,  moreover, 
the  goods  so  marked  have  acquired  such  a  reputation  as  to 
lead  people  to  ask  for  them  with  the  mark  affixed,  then, 
provided  such  mark  is  not  copied  from  another  already 
used  in  the  trade,  and  is  not  itself  calculated  to  deceive 
the  public,  it  is  further  submitted  that  the  proprietor 
of  the  mark  is  just  as  much  entitled  to  it  as  he  would 
be  to  any  other  description  of  property  ;  and  if  this  is  so, 
he  might  commence  proceedings  to  prevent  or  to  recover 
damages  for  the  infringement  of  his  mark  at  any  time, 
the  only  essential  being  that  he  should  before  action  have 
registered  it  (if  capable  of  registration)  under  the  Act 
(see  sect.  77  ;  Wheeler  v.  Jokimton,  3  Ir.  Rep.  Ch.  Div. 
284). 


CHAPTER   X. 

ON  THE   INFRINGEMENT  OF  TRADE  MARKS. 

In  every  question  involving  a  suspicion  of  infringement,  TUUoftht 
reference  is,  in  the  first  instance,  made  to  the  title  of  the^ 
plaintiff,  for  if  he  has  no  exclusive  right  either  by  himself 
or  jointly  with  others — the  defendant  not  being  one  of 
them — to  that  which  he  has  been  deprived  of,  his  action 
will  necessarily  fail. 

Thus  where  three  persons  entered  into  an  arrangement 
for  the  manufacture,  exportation,  and  sale  of  certain 
goods,  to  bear  a  distinctive  device  or  mark,  it  was  held 
that  this  in  reality  gave  a  character  to  the  goods  in  the 
export  of  which  the  several  parties  were  interested,  and 
that  the  particular  design  contained  something  which 
represented  the  interest,  more  or  less,  which  each  of  the 
three  several  parties  had  in  the  goods  so  exported.  So 
long  as  the  purpose  for  which  the  mark  was  invented  con- 
tinued, such  mark  was  joint  property,  and  when  the 
parties  ceased  to  carry  on  the  particular  adventure  it 
could  not  be  said  that  any  of  them  had  an  exclusive 
right  to  it  {Robinson  v.  Finlay ;  Ward  v.  Robinson,  L. 
R  9  Ch.  D.  487). 

So  also,  where  the  inventor  of  a  new  substance  gave  to 
it  a  name  and  took  out  a  patent  for  his  invention,  this 
did  not  in  itself  entitle  him  to  the  exclusive  use  of  that 
name  after  the  expiration  of  the  patent  {Linoleum  Manu- 
factarivf/  Co.  v.  Nairn,  L.  R.  7  Ch.  D.  834). 

Where  a  trade  mark  was  registered  in  the  sole  name  of 
one  of  the  members  of  a  partnership  firm,  it  was  decided 
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that  on  the  death  of  the  registered  jiroprietor,  the  proper 
method  was  for  the  surviving  members  of  the  partnership 
to  take  an  assignment  from  the  personal  representatives 
of  the  deceased  partner  {Re  Farimi,  44  L.  T.  Rep.  (N. 
S.)  iV,)  (note) )  ;  during  the  lifetime  of  such  partner,  how- 
ever, an  application  might  have  been  made  to  the  court 
for  the  rectification  of  the  register,  by  cancelling  the  name 
of  the  registered  proi)rietor  and  registering  the  names  of 
all  the  partners  trading  under  the  style  of  the  firm  {Re 
Rmt,  44  L.  T,  Rep.  (N.  S.)  98  (note) ).  This,  however, 
cannot  be  done  when  the  registration  is  the  result  of  the 
wrongful  act  of  the  party  registered,  and  in  this  case  the 
only  remedy  is  to  ai)ply  to  have  the  entry  expunged,  and 
then  to  make  a  fresh  application  for  registration  {Re 
L(((rirnc(\  ihuL  (note)  ). 

The  mere  fact  of  a  trade  mark  having  been  regis- 
tered under  the  Act  is  no  guarantee  that  such  mark 
is  valid,  and  the  defendant  may,  if  so  advised,  plead  that 
it  is  bad  ;  that  it  does  not  contain  the  necessary  elements. 
Tinu/.'  For  instance,  a  trad<>  mark  consisting  of  a  name,  must 
"istimn'f  inilieate  the  plaint iti'  more  than  a  midtitude  of  other 
<i  Hitiiu\  porsons,  ov  no  action  will  lie  for  the  infringement  of  it 
{l.vt:thcr  (Uoth  Co.  v.  Aha'ricKn  Leather  Cloth  Co.,  1  Hem. 
&  M.  l»l)0,and  see  Reanl  v.  Turner,  U  L.  T.  (N.  S.)  746)  ; 
aiul  where  a  name,  though  not  descriptive,  does  not 
serve  to  distinguish  the  person  using  it  from  other  persons 
who  use  or  are  entitled  to  use  it,  it  cannot  be  the  subject 
i»f  a  valid  trade  mark  {Bittfff  v.  Hill,  1  Hem.  &  M.  264  ; 
1 1  W.  K.  74r>) ;  it  is  otherwise,  however,  where  the 
elass  of  iH-rsons  so  entitlotl  is  necess;mlv  verv  limited 
^Iknt  w  Tarinn.  2  J.  \-  H.  WJ :  lllne  v.  L.ut  10  Jur. 
106  ;  ;S<Hithorn  \\  Ri'ftuvhh\  l:i  L.  T.  vN.  ^0  7^^\  Every 
pei"^ou  has  of  cv>ui*se  a  right  to  Uoc  hi^  own  name, 
and  cannot  U*  restnuueil  from  usinu:  it  bv  the  fact  that 
some  other  jK^rson  K'aring  the  same  name  has  previously 
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used  it  in  connection  with  the  same  class  of  goods  (Bur- 
r/cvsy  V.  BimjcsSf  3  Dc  G.  M.  &  G.  896) ;  but  where  a 
person  is  selling  goods  under  a  particular  name,  and 
another  person  not  having  that  name  is  using  it,  it 
may  be  presumed  that  he  so  uses  it  to  represent  the 
goods  sold  by  himself  as  the  goods  of  the  person  whose 
name  he  so  uses  {ibid.),  and  this  is  likewise  the 
ground  upon  which  the  courts  interfere  in  all  cases  of 
dispiites  between  parties  having  the  same  name,  for  if  it 
can  be  proved  that  the  defendant  is  taking  advantage  of 
the  similarity  of  names  to  palm  ofif  his  goods  as  the 
goods  of  the  plaintiff  he  will  be  restrained  from  the  use 
even  of  his  own  name  {Hollaivay  v.  Holloivay,  13  Beav. 
209  ;  Taijlor  v.  Taylor,  23  L.  J.  Ch.  255 ;  Dent  v. 
Turj/in,  2  J.  &  H.  139 ;  Schvjeitzer  v.  Atkins,  16 
W.  R.  1080;  and  see  Sylces  v.  Sylres,  3  B.  &  C.  541; 
Foot  V.  Led,  13  Ir.  Eq.  490).  And  so  the  court  has  re- 
strained persons  from  using  their  own  names  (even  apart 
from  a  trade  mark),  in  such  a  manner  as  to  represent  their 
goods  to  be  the  goods  of  another,  although  that  other  was 
only  the  successor  of  the  original  maker  and  had  a  dififerent 
name  {Croffv,  Vay,  7  Beav.  84 ;  and  see  Rodgers  v.  Nowill, 
3  De  G.  M.  &  G.  614 ;  Chiuion  v.  Dauglas,  Johns.  174). 
Where  the  name  of  the  original  inventor  is  the  trade  mark 
in  (juestion,  and  that  has  in  process  of  time  become  the 
name  of  the  thing  sold,  such  name  will  be  protected  as  a 
trade  mark  {Leather  Cloth  Co,  v.  American  Leather  Cloth 
Co.,  1  H.  &  M.  271  ;  33  L.  J.  Ch.  199 ;  11  H.  L.  Cas.  523 ; 
Bury  v.  Bedford,  32  L.  J.  Ch.  741  ;  33  L.  J.  Ch.  465; 
but  see  the  remarks  of  Lord  Blackburn  in  Singer 
Machine  Manafactiirers  v.  Wilson,  3  App.  Cas.  400) ; 
in  an  action  on  the  case  at  Common  Law  it  is  submitted 
that  it  will  be  necessary  to  prove  that  the  commodity  in 
question  was  sold  "  as  and  for  "  the  plaintiff's  preparation 
{Singleton  v.  Bolton,  3  Doug,  298). 
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The  name  selected  as  a  trade  mark,  need  not  be  the 
name  of  the  actual  manufacturer  of  the  goods  to  which  it 
is  attached,  for  the  mark  may  in  process  of  time  be- 
come the  property  of  a  person  who  has  purchased  the 
goodwill  of  the  business  (46  &  47  Vict.  c.  57,  s.  70,  and 
refer  also  to  Shipwright  v.  Clements y  19  W.  R.  599; 
Cotton  V.  Gillurd,  44  L.  J.  Ch.  90),  and  whose  name  may 
consequently  be  (juite  different  from  that  of  the  original 
manufacturer. 

The  mere  fact  of  a  name  standing  alone  will  not  of 
itself  be  any  objection,  nor  can  such  a  name  be  con- 
sidered as  an  arbitrary  or  fancy  name,  provided  that  it 
has  or  has  had  connection  with  that  of  the  manufac- 
turer (Dent  V.  Turpiiiy  2  J.  &  H.  139  ;  Dixon  v.  Farvcus, 
8  Ell.  &  Ell.  537),  or  selector  (Hirsch  v.  Jonas,  3 
Ch.  D.  584) ;  but  a  name  may  also  be  used  with  any 
letters,  words,  or  figures,  or  combination  thereof  (46  & 
47  Vict.  c.  57,  s.  ()4  ;  and  refer  also  to  CoUhu  Co,  v. 
Brown,  3  K.  iS:  J.  423  ;  Sanic  v.  Coive))y  3  K.  &  J. 
428 ;  Rodyers  v.  Noicill,  6  Hare,  325) ;  and  it  is  obvious 
that  the  presumption  of  fraud  in  the  event  of  infringe- 
ment, would  be  as  proportionately  great  as  the  registered 
device  is  unusual  and  peculiar. 

Where  an  unpatented  article  was  manufactured  and 
described  by  the  name  applied  to  it  by  the  original 
inventor,  it  was  held  that  such  name  might  be  used  aim- 
pliciter  after  his  death,  though  not  in  his  lifetime,  in 
those  cases  where  the  name  had  become  publici  juris, 
and  was  the  inventor's  own  name  {James  v.  James,  L.  R. 
13  Eq.  421,  and  see  Massam  v.  Thorley's  Cattle 
Food  Co,,  L.  R.  14  Ch.  D.  748).  This,  however,  does 
not  justify  the  person  so  using  it  in  putting  off  any 
article  other  than  a  genuine  one,  or  in  leading  the 
public  to  suppose  that  his  preparation  is  the  manufacture 
of  the  successors  in  business  of  the  original  discoverer,  nor 
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must  he  assert  that  his  is  the  only  genuine  article,  or 
suggest  that  the  article  manufactured  by  the  successors  of 
the  original  discoverer  is  spurious  {James  v.  James,  supra, 
and  see  Liehig's  Extract  of  Meat  Co,  v.  Anderson,  W.  N. 
1882,  p.  147 ;  on  appeal,  W.  N.  1883,  p.  185).     The  same  Trade 
remarks   apply   to  the  use  of  a   trade   name,   which  no  cmmdered 
one  can  adopt  if  by  so  doing  he  might  lead  the  public  ^^^1/ ' 
to    suppose    that    they    are    dealing    with    one    person  ^'"^  ^^' 
when   they    are   in    reality    dealing    with    another   (see 
Kerr  on  Injunctions,  361).     It  has,  however,  been  recently 
decided  that  a  trader  has  a  perfect  right  to  make  and  sell 
machines  similar  in  form  and  construction  to  those  of  a 
rival  trader,  and  even  to  refer  to  his  rival's  name  and 
machines  in  his  advertisements,  provided  that  this  is  done 
in  such  a  way  as  to  obviate  any  reasonable  probability  of 
misunderstanding  or  deception   {Singer  Manufacturing 
Co.  V.  Loog,  18  Ch.  D.  395;  on  appeal,  L.  R.  8  App. 
Cas.  15). 

The  mortgagee  of  stock-in-trade  and  goodwill,  and  of 
the  right  to  use  a  name,  cannot  restrain  persons  claiming 
under  the  mortgagor  from  using  the  name  ;  at  least  this 
was  so  held  in  a  case  where  the  mortgagee  had  never  used 
the  name,  and  had  no  apparent  intention  of  doing  so 
{Beazley  v.  Soares,  22  Ch.  D.  660). 

Where  the  defendants  had  been  in  the  habit  of  describ- 
ing certain  beer  manufactured  by  them  as  "  Tivoli "  beer, 
not  in  advertisements,  but  upon  their  price  lists  and  in- 
voices, it  was  held  that  this  constituted  sufficient  material 
upon  which  an  interim  injunction  could  be  granted  {Ber- 
liner, (to.  V.  Knight,  W.  N.  1883,  p.  70).  The  sole  right, 
therefore,  to  restrain  a  person  from  using  any  name  he 
pleases  in  the  course  of  his  business,  is  a  right  in  the 
nature  of  a  trade  mark  (see  Pemberton  on  Judgments, 
ed.  1882,  p.  479). 

The  mere  user  by  a  man  of  his  own  name  is  of  itself  no 
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evidence  of  fraud,  but  that  it  may  be  fraudulently  used 
there  is  no  doubt,  and  in  this  event  the  whole  question 
resolves  itself  into  a  matter  of  evidence  {Holloivay  v. 
Holloxvay,  13  Beav.  209 ;  Taylor  v.  Taylor,  23  L.  J. 
Ch.  255 ;  2  Eq.  Rep.  290 ;  Dent  v.  Turpin,  2  J.  &  H. 
139;  Schweitzer  v.  Atkins,  16  W.  R.  1080;  James  v. 
James,  13  Eq.  421 ;  Bit  Bouluy  v.  D\i  Boiday,  L.  R.  2 
P.  C.  441 ;  and  see  Glen  it-  Hall  Manxifactiiring  Co.  v. 
Hally  16  Sickles  (Amer.),  226  ;  Boulnois  v.  Peake,  13 
Ch.  D.  513  (note)) ;  but  the  assumption  of  another  man's 
name  is  of  itself,  as  previously  stated,  the  strongest  pos- 
sible proof  of  fraud  {Burgess  v.  Burgess,  3  De  G.  M.  &  G. 
905,  j>er  Sir  J.  Turner). 

Where  a  person  uses  a  plaintiff's  name  and  copies 
certificates  given  of  the  efficacy  of  certain  manufac- 
tured articles,  he  will  be  restrained,  even  although 
he  proceeded  in  such  a  manner  as  ostensibly  to  benefit  the 
plaintiff  by  so  doing,  and  although  he  did  not  in  fact 
appropriate  and  ai)ply  the  name  and  certificate  to  his  own 
goods,  but  only  drew  comparisons  between  such  goods  and 
those  of  the  plaintifif  {Franks  v.  Weaver,  10  Beav.  297). 
So  also  where  the  defendants,  who  were  needle  manufac- 
turers,  purchased  from  one  Abel  Morrall,  a  nephew  of  the 
testator  Abel  Morrall,  a  patent  for  making  double-eyed 
needles,  together  with  the  goodwill  of  a  small  trade  in  needles 
carried  on  by  him  at  the  same  place  as  the  testator  for- 
merly carried  on  his  business,  it  was  held  that  the  defen- 
dants by  soliciting  through  their  travellers  the  plaintiflFs' 
customers,  and  by  supplying  needles  of  all  descriptions 
in  addition  to  the  patent  double-eyed  needles,  to  those 
purchasers  who  asked  for  Abel  Morrall's  needles,  had  so 
used  the  name  as  to  deceive  the  public,  and  an  injunction 
was  accordingly  granted  {Perks  v.  Hall,  W.  N.  1881, 
p.  111). 

An  assumed  or  fictitious  name  may  constitute  a  valid 
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trade  name  (see  Montague  v.  Moore,  Seton,  4th  ed.  238 ; 
Isaacson  v.  ThonLpson,  20  W.  R.  190 ;  41  L.  J.  Ch.  101  ; 
Millner  v.  Reed,  V.-C  Wickens,  Chancery  of  Lancashire, 
Feb.  3rd,  1870),  but  in  America,  the  Court  refused  to 
enjoin  infringement  of  the  plaintiffs'  firm  name  where  it 
falsely  implied  that  such  firm  was  a  corporation  {McNair 
V.  Cleave,  10  Phila.  (Pa.)  loo). 

A  man  may  so  use  his  own  name  as  to  intentionally 
injure  the  plaintiff  and  deceive  the  public,  and  it  is  no 
defence  that  the  name  is  the  defendant's  own  name 
either  in  the  civil  or  criminal  courts  (see  Reg,  v.  Dun- 
das,  6  Cox  Cr.  Cas.  380).  If  it  does  not  appear  that 
the  assumption  of  a  name  somewhat  similar  to  the  plain- 
tiff's name,  is  likely  to  cause  any  injury  to  the  plain- 
tiff, the  courts  will  not  interfere  {London  <t  Provincial 
Law  Assurance  Society  v.  London  <L  Provincial  Joint 
Stock  Life  Assurance  Co.,  17  L.  J."  Ch.  37),  especially 
when  the  name  is  compounded  of  words  in  every-day  use 
{ihid. ;  and  see  also  Tlce  London  Assurance  Co,  v.  Tlte 
London  and  Westminster  Assurance  Corporation, 
Limited,  32  L.  J.  Ch.  664),  or  where  it  is  manifest  that 
the  plaintiff's  object  is  to  obtain  a  monopoly  of  a  general 
and  common  word  forming  part  of  the  name  {The  Colonial 
Life  Assui^ance  Co,  v.  The  Horns  and  Colonial  Assur- 
ance Co.,  Limited,  33  Beav.  548 ;  33  L.  J.  Ch.  741. 
There  is  nothing,  however,  to  prevent  a  tradesman  from 
using  a  name  not  in  use  at  the  time,  even  although  he  is 
aware  that  a  neighbouring  tradesman  intends  to  use  it 
(Citil  Service  Supply  Association  v.  Dean,  13  Ch.  D.  512), 
nor  is  there  anything  to  preclude  the  owner  of  a  dwell- 
ing-house from  calHng  it  by  the  same  name  as  another 
house  in  the  immediate  neighbourhood,  unless  a  charge  of 
niaiieiuus  intention  to  injure  can  be  substantiated  (Day 
v.  Broivnrigg,  10  Ch.  D.  294). 

On  the  general  subject  of  a  fraudulent  user  of  a  trade 


W^  OS  THE  rymiyoFiiEVT 

iiaaw:  ref^i-r  Vy  Pu^-i^r  r.  Br^iin.  17  L  J.  Oi.  141 ; 
r.  ^//Jr  <>r  ly/Yi/icni.  1 S  C  B.  S4 ;  f  J-cr.  'N.  S. *  71€:  Lee  t. 
//o/^y,  L  P^  5  Cfc-  l.>.> :  Si*  L.  J.  Cl.  ±<4 :  CTt^jrUm  r. 
iMyvyji/M,  JoLiii.  174 :  iliU-h^-U  t.  C  7i/fy.  37  L  T.  iX.  S.) 
2^>S;  Co'/idi^  T.  Mitchell,  ibi^L  7i"*0,  affirmevi  cc  afpeol; 
jr<«(wc»i  V.  Tl<oAey^  c^jLiih  FiK^i  C^  14  t?fe.  D.  748; 
C*r'V.  H^rckit  SupfAy  J  *?»oc<V'f «'->/»  v.  Doolt^.  13  Ct  D. 
512:  H^j'/J.ii/jof  V.  P*:<iht,  ihi^fL  DOte^  513:  aiid  ms  to  tiie 
Tfi^lvMrHxiou  of  a  limited  Jiabilitv  compaDV  uihier  ihe  same 
ijuuii^  a^  a  <y>rfjpaijy  previously  registC'red.  see  23  J:  26 

Tftid^  (hi  th<r  diAM^lutioD  of  a  partnership  and   sale  cf  the 

diM^A^Um  hu{»iii'.'»j»  and  goodwill,  the  trade  name  is  included  (Ami* 
^/Cj.  ^'-  ^'^''^'^.  -^  ^^^-  ^66:  34  L.  J.  Ch.  51*1  :  Ff>iriiiaH  v. 
iJon/ym,  SetOD,  4th  ed.  256  ;  WlV  v.  CVw-ooT^iij,  ibid, 
257 ;  2  Ch.  D.  69 ;  and  therefore  where  a  decree  for 
the  diri}>'ilution  of  a  partnership  is  made,  and  it  is  or- 
dered that  the  partnership  business,  stock-in-trade,  good- 
will, ice,,  shall  be  sold  as  a  going  concern,  it  would 
ap\H^r  tiiat  the  assignment  of  the  goodwill  and  busi- 
ness includes  the  exclusive  right  to  use  the  name  of 
the  old  finii  (Levy  v.  Walker,  10  Ch.  D.  436),  and  on  an 
ordinary  dissolution  without  sale,  either  partner  may 
use  the  firm's  name  as  l)efore  {t<upra,  and  also  refer  to 
Clarke  v.  Leach,  32  Beav.  14 ;  Dence  v.  Mason,  W.  N. 
1877,  p.  23 ;  Mitchell  v.  Condy,  37  L.  T.  (N.  S.)  268) ; 
but  in  most  cases  it  will  be  found  that  a  retiring  partner 
has  practically  the  power  to  prevent  further  use  of  his 
name,  for  the  retention  of  it  might  lead  the  public  to 
Ix^lieve  that  he  was  still  a  partner ;  and  again  he  might  be 
liable  for  the  debts  of  the  partnership  so  long  as  it  re- 
mained part  of  the  title,  and  the  latter  contingency  at 
least  would  justify  the  withdrawal  of  his  name  (Scott  v. 
li(/ivland,  20  W.  11.  508,  and  see  Lindlcy  on  Partnerships, 
803) ;  the  question  whether  he  would  incur  such  liability 
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as  a  fact  is,  however,  a  matter  of  evidence  {Levy  v.  Walker ^ 
10  Ch.  Div.  447). 

If  by  arrangement  one  partner  takes  over  the  entire 
concern  there  must  be  a  vahiation  of  the  whole,  including 
the  trade  name  {Banks  v.  Gibson,  34  Beav.  56G ;  34  L. 
J.  Ch.  591);  and  unless  there  is  a  covenant  to  the  con- 
trary the  retiring  partner  may  start  a  similar  business 
in  his  own  name  wherever  he  pleases  {Bond  v.  Hill' 
bourn,  20  W.  R.  197;  Scott  v.  Scott,  16  L.  T.  (N.  S.) 
143  ;  Selby  v.  Anclior  Tube  Co.,  W.  N.  1877,  p.  191), 
and  however  similar  it  may  be  to  that  of  the  old  firm, 
but  he  must  be  careful  not  to  do  anything  calculated  to 
induce  the  belief  that  his  business  is  identical  witU  the 
one  he  has  left  {Cimttwell  v.  Lye,  17  Ves.  335  ;  1  Rose, 
123;  Chitrton  v.  Douglas,  Johns.  174;  Johnson  v. 
Helleley,  34  Beav.  63 ;  Hudson  v.  Osborne,  39  L.  J.  Ch. 
79),  for  the  use  of  a  name,  whether  fictitious  or  real,  or 
any  description  or  statement  calculated  to  represent  to 
the  world  that  one  business  is  the  business  of  another, 
will  be  restrained  (see  Levy  v.  Walker,  10  Ch.  D.  448), 
as  also  will  the  issuing  of  circulars  framed  with  a  similar 
object,  or  which  may  fairly  be  considered  as  amounting 
to  such  a  representation  (Churton  v.  Douglas,  supi^a; 
Stevens  v.  Paine,  18  L.  T.  (N.  S.)  600;  Burrows  v. 
Foster,  Seton,  4th  ed.  257;  Ghxcveleyy.  Winchester,  ibid, ; 
Ansell  V.  GaubeH,  ibid.  236). 

Enough  has  been  said  to  show  the  very  strong  analogy 
that  exists  between  trade  names  as  connected  with  a 
particular  trade  or  business,  and  names  forming  part 
of  a  trade  mark  necessarily  annexed  to  goods  and 
chattels,   or  to  the  receptacle  containing  them.      Prac-  ^ame  of 

111  1  '1^  'i  n     1      ^  place  of 

tically  the  same  law  prevails  to  prevent  the  use  ot  the  hisiness. 
name  of  a  place  of  business  itself,  and  in  these  and  similar 
instances  it  is  only  necessary  for  the  plaintiflF  to  prove  that 
the  defendant's  conduct  is  of  such  a  nature  as  to  be  cal- 
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culated  to  deceive  the  public  into  believing  that  the  defen- 
dant's business  is  the  same  business  as  that  of  the  plaintiff 
(Hudson  V.  Osborne,  89  L.  J.  Ch.  79,  and  see  The  Singer 
Manufacturing  Co.  v.  Wilson,  8  App.  Cas.  876  ;  Dunachi^ 
V.  Young,  10  Sc.  Sess.  Cas.  4th  Ser.  874). 

Where,  therefore,  the  plaintiflFs  had  for  a  long  space  of 
time  carried  on  business  in  Pall  Mall  under  the  style  of 
the  "  Guinea  Coal  Company/'  they  were  held  entitled  to 
an  injunction  restraining  their  former  servant  and 
manager  from  setting  up  a  rival  business  in  Pall  Mall 
under  the  name  of  the  "  Pall  Mall  Guinea  Coal  Com- 
pany "  {Lee  V.  Haley,  L.  R.  5  Ch.  155). 

But  where  a  bootmaker  having  a  shop  running  up 
Bedford  Street,  with  the  front  and  entrance  in  the  Strand, 
used  as  a  sign  the  words  "  Civil  Service  Boot  Supply,"  it 
was  held  that  this  was  in  itself  insufficient  to  entitle  the 
Civil  Service  Supply  Association  to  an  injunction,  more 
especially  as  that  association  had  not,  at  the  time  the 
plaintiff  affixed  his  sign,  been  in  the  habit  of  selling  boots 
and  shoes,  but  only  intended  to  sell  them  (Civil  Service. 
Sup2)hj  Association  v.  Dean,  13  Ch.  D.  513). 

In  another  very  similar  case  the  plaintiffs  carried  on 
their  business  of  sellers  of  carriages  by  auction  and  com- 
mission, in  a  part  of  the  Baker  Street  Bazaar.  They  had 
always  used  the  title  of  "  Carriage  Bazaar,"  and  headed 
their  bills  with  these  words.  The  defendant  took  a  house 
in  Baker  Street,  and  before  opening  it  as  a  shop  and 
standing  place  for  carriages,  announced  it  on  a  board  as  a 
*' Carriage  Repository,"  afterwards  altering  the  title  to 
*'  New  Carriage  Bazaar."  Held  that  the  defendant  must 
be  restrained  from  using  these  latter  words  or  any  other 
description  which  would  lead  customers  -to  suppose  that 
they  were  trading  with  the  plaintiffs  (Boulnois  v.  Peake, 
13  Ch.  D.  513). 

Again,  certain  coal  had  for  a  long  time  been  known  in 
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the  market  as  **  Lochgelly  "  coal,  and  was  the  only  coal  so 
called,  although  there  was  a  seam  known  as  the  "  Lochgelly 
Splint  Seam,"  which  was  not  confined  to  the  Lochgelly 
collieries,  but  extended  under  other  estates  as  well.  The 
lessees  of  one  of  the  estates  under  which  the  Sphnt  Seam 
extended,  began  to  advertise  and  sell  coal  got  by  them  as 
"  Lochgelly  Splint  Coal ;"  held  that  the  lessees  of  the  Loch- 
gelly colliery  were  entitled  to  an  injunction  against  the 
user  of  the  word  "  Lochgelly  '*  by  the  owners  of  the  Splint 
Seam,  except  in  conjunction  with  other  words  and  under 
certain  circumstances  suflficient  to  prevent  any  possibility 
of  deception  {Lochgelly  Coal  Co.  v.  Christie,  6  Sc.  Sess. 
Cas.  4th  Ser.  482). 

This  principle  of  protection  has  been  extended  to  many  Line  of 

•  1  r        •      i.  i_  1   r      J      X  omnibuses, 

smiilar  cases,  as  tor  instance  where  a  defendant  was 
restrained  from  imitating  the  plaintiff's  line  of  omnibuses 
by  employing  similar  colours,  words,  and  devices,  to  deco- 
rate omnibuses  of  his  own  {Knott  v.  Morgan,  2  Keen, 
213,  and  per  Wood,  V.-C,  in  Woollam  v.  Ratcliff,  1  H. 
&  M.  261 ;  and  refer  also  to  the  American  case,  Marsh  v. 
Billings,  7  Cush.  (61  Mass.)  322). 

It  would  seem  that  in  America  the  recognized  title  Title  of 

an  \nn 

of  an  inn  will  be  protected  {Hoivard  v.  HenHqueSy  3 
Sand.  725 ;  Woodward  v.  Lazar,  21  California,  448 ; 
Sebastian  on  Trade  Marks,  160 ;  Redlon  v.  Barker,  4 
Kansas,  445  ;  and  see  also  Charlesou  v.  Campbell,  Court 
Sess.  Cas.  4,  4th  Ser.  149).  And  so,  independently  of  the 
law  relating  to  copyright,  the  recipient  of  private  letters  Private 
will  be  restrained  from  publishing  them  (Story,  Eq.  Jur.  ^  ^  * 
ss.  944-947),  as  will  also  a  person,  from  opening  letters 
addressed  to,  and  thus  obtaining  orders  or  custom  in- 
tended for,  another  {Edgington  v.  Edgington,  11  L.  T. 
(N.  S.)  299 ;  {icheile  v.  Brakell,  11  W.  R.  796 ;  Witt  v. 
Corcoran,  Seton,  4th  ed.  253).  In  fact  it  may  be 
broadly  stated,  that  when  a  person  endeavours  to  obtain 
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custom    or  to   dispose   of   goods   by  the  assumption    of 

another's  personality,  he  will  be  restrained  from  so  doing, 

and   hence  in  America  a  defendant  was  even  restrained 

from  using  the  words  "  established  17S0 "  on  his  labels, 

bill  heads,  ice.   (Hazard  v.  Caswell,  57  How.   (N.   Y.), 

Pr.  1). 

HioJu  of         A  trader  who  has  been  a  manager  or  paitner,  or  even  a 

^/r  partner  servant  in  a  firm  of   established  reputation,  cannot   on 

Uf  uuikt      getting  up  an  independent  business  for  himself  be  restrained 

kiufum  UuU  or  r 

he  huH  been  from  making  known  to  the  public  that  he  has  been  with 

with  a 

late  firm,  that  firm  (Hookhara  v.  Pottage,  L.  R.  8  Ch.  91,  and  see 
Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  1  H. 
&  M.  281,  in  which  see  the  remarks  of  Wood,  V.-C.) ; 
but  it  has  been  held  by  Bacon,  V.-C,  that  a  person  has 
no  right  to  use  the  name  of  his  late  firm,  even  by  way  of 
reference,  in  a  circular ;  there  seems,  however,  in  this 
case,  to  have  been  proof  of  suspicious  solicitation  {Selby 
v.  Anchoi^  Tube  Co.,  W.  N.  1877,  p.  191).    • 

In  this  class  of  case,  as  in  the  others,  any  colourable 
attempt  to  injure  the  plaintiff's  business  by  devices  calcu- 
lated to  deceive  the  public  will  be  at  once  suppressed.  In 
Glenny  v.  Sitiith,  11  Jur.  N.  S.  964  ;  2  Drew.  &  Sm.  476, 
the  defendant  left  the  plaintiff's  firm,  and  put  up  a  sign 
on  premises  of  his  own,  bearing  the  inscription  "  From 
Thresher  and  Glenny,''  the  word  "  From  "  being  printed 
diagonally  to,  and  in  smaller  letters  than  the  rest,  the 
defendant's  own  name  being  obscured  by  a  sun  blind 
partly  drawn  down.  The  restrictive  law  on  this  subject 
will  be  found  laid  dow^n  in  extenso  in  the  LeatJter  Cloth 
Co.  V.  TIte  American  Leather  Cloth  Co.,  1  H.  &.  M.  271  ; 
and  in  Perry  v.  Truejitt,  6  Beav.  66 ;  Hookham  v.  Pottage, 
L.  R.  8  Ch.  91. 
No  rfmicdy  Some  of  the  points  previously  referred  to  rest  upon  the 
for  mere  very  verge  of  the  law  in  its  relation  to  libel  and  slander, 
•         and  the  distinction  should  be  carefully  sought  for,  as  it 
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arises  in  practice.  The  Court  will  not,  it  is  clear,  restrain 
the  publication  of  a  libel,  qua  libel  {Emperor  of  Ausfrm 
V.  Dtt)/,  3  De  G.  F.  &  J.  239, p3r  Turner,  L.  J.;  Hini*icli8 
V.  Bernde.^,  \\.  N.  1878,  p.  11);  but  the  rule  is  different -4 Zi/^r 

where  libel 

where  the  i)ublication  of  the  libel  is  injurious  to  trade  or  injurious 
property  {Thorley's  Cattle  Food  Co.  v.  Maasam.Q  Ch.  D.  j^oLrry. 
582,  Ihid,,  14  Ch.  D.  763  ;  Thomas  v.  Williaim,  14  Ch. 
D.  873,  per  Fry,  J. ;  Hill  v.  Hart-Davies,  21  Ch.  D.  798  ; 
Pradenthd  Assurance  Co.  v.  Knotty  L.  R.  10  Ch.  142, 
not  followed  ;  ante,  p.  2'))  ;  and  therefore  where  the  de- 
fendant had  published  a  statement  indicating  or  suggest- 
ing that  the  plaintiff's  goods  were  spurious,  the  Court 
granted  an  injunction  to  restrain  him  from  so  doing 
{James  v.  James,  L.  R.  1 3  E(}.  421). 

On  the  other  hand,  wdiere  a  person  unwarrantedly  lmi>ro- 
niakes  use  of  the  name  of  another,  for  the  purpose  of  lend-  Uienairu 
ing  importance  to  the  commodity  which  he  has  to  sell,  ^-^ ''"^^  * 
this  is  not  such  a  misrepresentation  as  the  Court  will 
restrain  {Clarke  v.  Freeman,  11  Beav.  112 ;  17  L.  J.  Ch. 
142).  In  Clarice  v.  Freeman  the  plaintiff  did  not  com- 
plain that  the  defendant's  conduct  had  in  any  way  injured 
his  trade  or  property,  or  even  that  it  was  likely 
to  have  that  effect,  but  merely  that  he  had  used  his 
name  as  a  physician,  for  the  purpose  of  puffing  a  quack 
medicine  which  he,  the  defendant,  in  order  to  sell  the 
l>etter,  represented  as  made  from  the  plaintiff's  receipt. 
It  is  a  matter  of  question,  however,  how  far  the  decision  in 
Clarice  v.  Freeman  w^ould  be  followed  at  the  present  day, 
for  it  is  the  better  opinion  that  the  Court  will  restrain 
the  unauthorised  use  of  a  plaintiff's  name,  not  on  the 
ground  of  such  use  amounting  to  a  libel,  but  on  the  prin- 
ciple that  every  man  has  a  sufficient  right  of  property  in 
his  own  name.  (See  the  remarks  of  Sir  Hugh  Cairns  in 
Maxfivell  v.  Hogg,  L.  R.  2  Ch.  807 ;  Dixon  v.  Holden, 
L.  R.  7  Eq.  488.) 

T  2 
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The  name  selected  as  a  trade  mark,  need  not  be  the 
name  of  the  actual  manufacturer  of  the  goods  to  which  it 
is  attached,  for  the  mark  may  in  process  of  time  be- 
come the  property  of  a  person  who  has  purchased  the 
goodwill  of  the  business  (46  &  47  Vict.  c.  57,  s.  70,  and 
refer  also  to  Shipivright  v.  Clements,  19  W.  R.  599; 
Cotton  V.  ailard,  44  L.  J.  Ch.  90),  and  whose  name  may 
consequently  be  (juite  different  from  that  of  the  original 
manufacturer. 

The  mere  fact  of  a  name  standing  alone  will  not  of 
itself  be  any  objection,  nor  can  such  a  name  be  con- 
sidered as  an  arbitrary  or  fancy  name,  provided  that  it 
has  or  has  had  connection  with  that  of  the  manufac- 
turer (Dent  V.  TuTpiny  2  J.  &  H.  139  ;  Dixon  v.  Fawcns, 
8  Ell.  &  Ell.  537),  or  selector  (Hirsch  v.  Jonas,  3 
Ch.  D.  584) ;  but  a  name  may  also  be  used  with  any 
letters,  words,  or  figures,  or  combination  thereof  (46  & 
47  Vict.  c.  57,  s.  G4  ;  and  refer  also  to  Collins  Co.  v. 
Brown,  3  K.  A:  J.  423  ;  Same  v.  Coiven,  3  K.  &  J. 
428 ;  Rodgers  v.  Noicill,  6  Hare,  325) ;  and  it  is  obvious 
that  the  presumption  of  fraud  in  the  event  of  infringe- 
ment, would  be  as  proportionately  great  as  the  registered 
device  is  unusual  and  peculiar. 

Where  an  unpatented  article  was  manufactured  and 
described  by  the  name  applied  to  it  by  the  original 
inventor,  it  was  held  that  such  name  might  be  used  sim- 
pliciter  after  his  death,  though  not  in  his  lifetime,  in 
those  cases  where  the  name  had  become  p^'Mici  jiu*is, 
and  was  the  inventor's  own  name  {James  v.  James,  L.  R. 
13  Eq.  421,  and  see  Massam  v.  Thorley's  Cattle 
Food  Co.,  L.  R.  14  Ch.  D.  748).  This,  however,  does 
not  justify  the  person  so  using  it  in  putting  off  any 
article  other  than  a  genuine  one,  or  in  leading  the 
public  to  suppose  that  his  preparation  is  the  manufacture 
of  the  successors  in  business  of  the  original  discoverer,  nor 
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must  he  assert  that  his  is  the  only  genuine  article,  or 
suggest  that  the  article  manufactured  by  the  successors  of 
the  original  discoverer  is  spurious  {James  v.  James,  supra, 
and  see  Liehig'a  Extract  of  Meat  Co,  v.  Anderson,  W.  N. 
1882,  p.  147 ;  on  appeal,  W.  N.  1883,  p.  185).     The  same  Trade 
remarks   apply   to  the  use  of  a   trade   name,   which  no  coimdcred 
one  can  adopt  if  by  so  doing  he  might  lead  the  public  ^^^/- 
to    suppose    that    they    are    dealing    with    one    person  ''"^  ^^' 
when   they    are   in    reality    dealing    with    another   (see 
Kerr  on  Injunctions,  361).     It  has,  however,  been  recently 
decided  that  a  trader  has  a  perfect  right  to  make  and  sell 
machines  similar  in  form  and  construction  to  those  of  a 
rival  trader,  and  even  to  refer  to  his  rivaFs  name  and 
machines  in  his  advertisements,  provided  that  this  is  done 
in  such  a  way  as  to  obviate  any  reasonable  probability  of 
misunderstanding  or  deception   {Singer  Manufacturing 
Co.  V.  Loog,  18  Ch.  D.  395;  on  appeal,  L.  R.  8  App. 
Cas.  15). 

The  mortgagee  of  stock-in-trade  and  goodwill,  and  of 
the  right  to  use  a  name,  cannot  restrain  persons  claiming 
under  the  mortgagor  from  using  the  name  ;  at  least  this 
was  so  held  in  a  case  where  the  mortgagee  had  never  used 
the  name,  and  had  no  apparent  intention  of  doing  so 
{Beazley  v.  Soares,  22  Ch.  D.  660). 

Where  the  defendants  had  been  in  the  habit  of  describ- 
ing certain  beer  manufactured  by  them  as  "  Tivoli "  beer, 
not  in  advertisements,  but  upon  their  price  lists  and  in- 
voices, it  was  held  that  this  constituted  sufficient  material 
upon  which  an  interim  injunction  could  be  granted  {Ber- 
liner, <i'c.  V.  Knight,  W.  N.  1883,  p.  70).  The  sole  right, 
therefore,  to  restrain  a  person  from  using  any  name  he 
pleases  in  the  course  of  his  business,  is  a  right  in  the 
nature  of  a  trade  mark  (see  Pemberton  on  Judgments, 
ed.  1882,  p.  479). 

The  mere  user  by  a  man  of  his  own  name  is  of  itself  no 
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evidence  of  fraud,  but  that  it  laav  be  fraudulently  used 
there  is  no  doubt,  and  in  this  event  the  whole  question 
resolve*^  itJielf  into  a  matter  of  evidence  {Uolloivay  v. 
Uollmmy,  i:i  Beav.  209 ;  Taylor  v.  Taylor,  23  L.  J. 
Ch.  255;  2  Eq.  Rep.  290;  Dent  v.  Turphi,  2  J.  &  H. 
i:i9;  ikhirritzer  v.  Atkins,  16  W.  R.  1080;  Janves  v. 
Jniues,  13  Eq.  421 ;  Du  Bualnj  v.  Du  Boiday,  L.  R.  2 
P.  C.  441 ;  and  see  Glen  <£*  Hall  Manufacturing  Co.  v. 
Hall,  16  Sickles  (Amer.),  226:  Boulnois  v.  PeaJce,  13 
Ch.  D.  513  (notej) ;  but  the  assumption  of  another  man's 
name  is  of  itself,  as  previously  stated,  the  strongest  pos- 
sible proof  of  fraud  (Bury ess  v.  Burgess,  3  De  G.  M.  &,  G. 
9U5,  ])er  Sir  J.  Turner). 

Where  a  person  uses  a  plaintiff's  name  and  copies 
certificates  given  of  the  efficacy  of  certain  manufac- 
tured articles,  he  will  be  restrained,  even  although 
he  proceeded  in  such  a  manner  as  ostensibly  to  benefit  the 
plaintiff  by  so  doing,  and  although  he  did  not  in  fact 
appropriate  and  ai)ply  the  name  and  certificate  to  his  own 
goods,  but  only  drew  comparisons  between  such  goods  and 
those  of  the  plaintiff  (FranJcs  v.  Weaver,  10  Beav.  297). 
So  also  where  the  defendants,  who  were  needle  manufac- 
turers,  purchased  from  one  Abel  Morrall,  a  nephew  of  the 
testator  Abel  Morrall,  a  patent  for  making  double-eyed 
needles,  together  with  the  goodwill  of  a  small  trade  in  needles 
carried  on  by  him  at  the  same  place  as  the  testator  for- 
merly carried  on  his  business,  it  was  held  that  the  defen- 
dants by  soliciting  through  their  travellers  the  plaintiffs* 
customers,  and  by  supplying  needles  of  all  descriptions 
in  addition  to  the  patent  double-eyed  needles,  to  those 
purchasers  who  asked  for  Abel  Morrall's  needles,  had  so 
used  the  name  as  to  deceive  the  public,  and  an  injunction 
was  accordingly  granted  {Perks  v.  Hall,  \V.  N.  1881, 
p.  111). 

An  assumed  or  fictitious  name  may  constitute  a  valid 
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trade  name  (see  Montague  v.  Moore,  Seton,  4th  ed.  238 ; 
Isaacson  v.  Thompson,  20  W.  R.  19G ;  41  L.  J.  Ch.  101 ; 
Millner  v.  Reed,  V.-C.  Wickcns,  Chancery  of  Lancashire, 
Feb.  3rd,  1870),  but  in  America,  the  Court  refused  to 
enjoin  infringement  of  the  plaintiffs'  firm  name  where  it 
falsely  implied  that  such  firm  was  a  corporation  {McNaiv 
V.  Cleave,  10  Phila.  (Pa.)  loo). 

A  man  may  so  use  his  own  name  as  to  intentionally 
injure  the  plaintiff  and  deceive  the  public,  and  it  is  no 
defence  that  the  name  is  the  defendant's  own  name 
either  in  the  civil  or  criminal  courts  (see  Reg,  v.  Dun- 
das,  G  Cox  Cr.  Cas.  380).  If  it  does  not  appear  that 
the  assumption  of  a  name  somewhat  similar  to  the  plain- 
tiff's name,  is  likely  to  cause  any  injury  to  the  plain- 
tiff', the  courts  will  not  interfere  {^London  it  Provincial 
Law  Assurance  Society  v.  London  <t  Provincial  Joint 
Stock  Life  Assurance  Co.,  17  L.  J."  Ch.  37),  especially 
when  the  name  is  compounded  of  words  in  every-day  use 
{ibid. ;  and  see  also  The  London  Assurance  Co.  v.  The 
London  and  Westminster  AssuraTiee  Corporation, 
Limited,  32  L.  J.  Ch.  664),  or  where  it  is  manifest  that 
the  plaintiff's  object  is  to  obtain  a  monopoly  of  a  general 
and  common  word  forming  part  of  the  name  {The  Colonial 
Life  Assurance  Co,  v.  The  Home  and  Colonial  Assur- 
ance Co.,  Limited,  33  Beav.  548;  33  L.  J.  Ch.  741. 
Tliere  is  nothing,  however,  to  prevent  a  tradesman  from 
using  a  name  not  in  use  at  the  time,  even  although  he  is 
aware  that  a  neighbouring  tradesman  intends  to  use  it 
{Cicil  Service  Supply  Association  v.  Dean,  13  Ch.  D.  512), 
nor  is  there  anything  to  preclude  the  owner  of  a  dwell- 
ing-house from  calling  it  by  the  same  name  as  another 
house  in  the  immediate  neighbourhood,  unless  a  charge  of 
malicious  intention  to  injure  can  be  substantiated  (Day 
v.  Broivnrigg,  10  Ch.  D.  294). 

On  the  general  subject  of  a  fraudulent  user  of  a  trade 
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name  refer  to  Pu.-ver  v.  Bir^iln.  17  L.  J.  Ch.  141 ;  Lawscn 
V.  IkLuk  of  Lcrnilon,  IS  C.  B.  S4:  2  Jnr. <X.  S.)  716;  Leex. 
//<!%,  L  Pi.  5  Ch.  lor. :  sr*  L.  J.  Ch.  ±S4 ;  C7ii{«-f<m  v. 
Do'jy/lae,  Johns.  174 ;  MiUh^U  v.  Conrfy,  37  L  T.  (N.  &) 
2C8;  Cowhj  T.  MiiclidL  Ih'uL  70C,  affirmed  od  a(q>eal; 
J/or^im  V.  ThoAeys  Catih  Fkk^'I  Ckk,  14  Ch.  D.  748; 
Ctrll  S^rcic^  SupfAj  Assocl'ition  v.  Dean,  13  Ch.  D. 
512:  B^julnoiJ*  Y.  Peake,  Und.  <DOte)  513;  and  as  to  the 
registration  of  a  limited  liability  company  under  the  same 
name  as  a  company  previously  registered,  see  25  &  26 
Vict.  c.  89,  s.  20. 
Trade  On  the  dissolution   of  a  partnership  and    sale  of  the 

diMMiAtUiim  busincss  and  goodwill,  the  trade  name  is  included  (Banks 
^^J      V.  Gibs^m,  34  Beav.  566;  34  L.  J.  Ch.  591  ;  Hofinan  v. 
Dancan,  Seton,  4th   ed.  256  ;    W^iti  v.    Coi'coirtn,    ibid, 
257 ;    2  Ch.  D.  69 ;   and  therefore  where   a   decree   for 
the  dissolution  of  a  partnership  is  made,  and  it  is  or- 
dered that  the  partnership  business,  stock-in-trade,  good- 
will,   &c.,   shall   be   sold   as   a  going   concern,   it  would 
appear  that  the  assignment  of   the   goodwill   and   busi- 
ness  includes  the  exclusive   ri<;ht   to   use   the   name   of 
the  old  firm  (Levy  v.  Walker,  10  Ch.  D.  43G),  and  on  an 
ordinary  dissolution   without    sale,    either  partner    may 
use  the  firm's  name  as  before  (Hupra,  and  also  refer  to 
Clarke   v.  Leach,  32  Beav.  14 ;  Dence  v.  Mason,  W.  N. 
1877,  p.  23 ;  Mitchell  v.  Condy,  37  L.  T.  (N.  S.)  268) ; 
but  in  most  cases  it  will  be  found  that  a  retiring  partner 
has  practically  the  power  to  prevent  further  use  of  his 
name,  for  the  retention  of  it  might  lead  the  public   to 
believe  that  he  was  still  a  partner ;  and  again  he  might  be 
liable  for  the  debts  of  the  partnership  so  long  as  it  re- 
mained part  of  the  title,  and  the  latter  contingency  at 
least  would  justify  the  withdrawal  of  his  name  (Scott  v. 
Rowland,  20  W.  R.  508,  and  see  Lindley  on  Partnerships, 
803) ;  the  question  whether  he  would  incur  such  liability 
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as  a  fact  is,  however,  a  matter  of  evidence  {Levy  v.  Walkei\ 
10  Ch.  Div.  447). 

If  by  arrangement  one  partner  takes  over  the  entire 
concern  there  must  be  a  valuation  of  the  whole,  including 
the  trade  name  {Banks  v.  GUjsi/n,  34  Beav.  56G ;  34  L. 
J.  Ch.  591);  and  unless  there  is  a  covenant  to  the  con- 
trary the  retiring  partner  may  start  a  similar  business 
in  his  own  name  wherever  he  pleases  {Bond  v.  Mill- 
bourn,  20  W.  R.  197;  Scott  v.  Scott,  16  L.  T.  (N.  S.) 
143  ;  Selby  v.  Anchor  Tube  Co.,  W.  N.  1877,  p.  191), 
and  however  similar  it  may  be  to  that  of  the  old  firm, 
but  he  must  be  careful  not  to  do  anything  calculated  to 
induce  the  belief  that  his  business  is  identical  witlv  the 
one  he  has  left  {Ciiittivell  v.  Lye,  17  Ves.  335  ;  1  Rose, 
123;  Churton  v.  Douglas,  Johns.  174;  Johnson  v. 
Helleley,  34  Beav.  68 ;  Hudson  v.  Osborne,  39  L.  J.  Ch. 
79),  for  the  use  of  a  name,  whether  fictitious  or  real,  or 
any  description  or  statement  calculated  to  represent  to 
the  world  that  one  business  is  the  business  of  another, 
will  be  restrained  (see  Levy  v.  Walker,  10  Ch.  D.  448), 
as  also  will  the  issuing  of  circulars  framed  with  a  similar 
object,  or  which  may  fairly  be  considered  as  amounting 
to  such  a  representation  (ChuHon  v.  Douglas,  supi^a; 
Stevens  v.  Pahie,  18  L.  T.  (N.  S.)  600 ;  Burrows  v. 
Foster,  Seton,  4th  ed.  257;  Ghuveleyv,  Winchester,  ibid,  ; 
Ansell  V.  Gaubert,  ibid.  236). 

Enough  has  been  said  to  show  the  very  strong  analogy 
that  exists  between  trade  names  as  connected  with  a 
particular  trade  or  business,  and  names  forming  part 
of  a  trade  mark  necessarily  annexed  to  goods  and 
chattels,  or  to  the  receptacle  containing  them.  Prac-  A'aww  of 
tically  the  same  law  prevails  to  prevent  the  use  of  the  bminess. 
name  of  a  place  of  business  itself,  and  in  these  and  similar 
instances  it  is  only  necessary  for  the  plaintiff  to  prove  that 
the  defendant's  conduct  is  of  such  a  nature  as  to  be  cal- 
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user  of  their  mark  ^^-ill  cause  their  goods  to  be 
taken  for  the  plaintiffs'  ? 

(,3.)  Will  it  be  the  inevitable  consequence  of  the  use 
by  the  defendants  of  their  mark,  that  pur- 
chasers in  purchasing  the  defendants'  goods 
will  believe  that  they  are  purchasing  the 
plaintiffs'  ? 

(y.)  Is  it  true  that  the  defendants'  mark  cannot  fail 
to  attribute  to  their  goods  the  same  name  as 
is  used  by  the  plaintiffs  ?  fSee  Cope  v.  Evans, 
L.  R.  IS  Eq.  loO,  per  Hall,  V.-C). 

(6.)  On  a  comparison  of  the  genuine  and  forged 
marks,  judging  them  as  an  Englishman,  and 
knowing  the  habits  of  English  people,  would 
the  one  be  taken  for  the  other  by  dealers  or 
purchasers  of  ordinary  prudence.  Should  I 
be  deceived  so  as  to  take  the  one  ticket  for 
the  other,  even  if  the  two  were  not  before  me 
together,  supposing  me  to  be  a  purchaser  of 
ordinary  caution  and  ordinary  intelligence 
(Orr  Eu'ivg  v.  Johnston,  13  Ch.  D.  445,  per 
Fry,  J.)  ?  The  use  of  a  trade  mark  may  be 
restrained  by  injunction  even  although  no 
purchaser  has  actually  been  misled,  for  the 
very  life  of  a  trade  mark  depends  upon  the 
promptitude  with  which  it  is  vindicated 
(Johnston  v.  Orr  EvAng,  L  R.  7  App.  Cas.  219.) 

The  principles  according  to  which  the  Court  acts  in 
preventing  a  man  from  passing  off  his  goods  as  those  of 
another  were  not  altered  by  the  Trade  Marks  Registration 
Act,  1875,  and  it  is  apprehended  that  these  principles 
are  the  same  with  respect  to  the  Act  of  1883  {Mitchell  v. 
Henry,  15  Ch.  D.  181). 
Wliai  The  question  as  to  what  amounts  to  an  imitation  is  a 
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matter  of  evidence  in  each  case  as  it  arises,  and  the  Court  a  colour- 
must  ascertain  whether  any  points  of  resemblance  oxtatUnij' 
ditferencc  are  such  as  naturally  arise  from  the  necessity 
of  the  case,  or  whether  the  diflferences  are  merely  colour- 
able {Taylor  v.  Taylor,  23  L.  J.  Ch.  255 ;  and  sec 
'  ^Yoollam  V.  Ratdiff,  1  IT.  &  M.  259).  In  Taylor  v. 
Taylor,  supra,  the  plaintiflfs,  who  were  sewing  thread 
manufacturers  and  winders  at  Leicester,  used  reels  labelled 
at  one  end  "  Taylor's  Persian  Thread  "  in  a  circular  form, 
having  an  inner  circle,  in  which  was  marked  the  particular 
quality  of  the  article  wound  on  the  reel.  On  the  other 
end  of  the  reel  was  placed  another  circular  label,  having 
in  the  centre  the  armorial  bearings  of  the  city  of  Leicester, 
the  words  "  J.  and  W.  Taylor,  six-cord,"  and  a  number 
denoting  the  quantity  of  yards  wound  on  the  reel.  The 
defendant,  who  was  a  thread  manufacturer,  used  for  his 
thread,  reels  of  the  same  size  and  description  as  the  plain- 
tiffs, and  placed  at  one  end  a  circular  label  with  the  words 
"  Taylor's  Persian  Thread  "  thereon,  and  at  the  other  end 
of  the  reel  a  circular  label  with  his  own  armorial  bearings 
surrounded  by  the  words  "Sam  Taylor."  The  Court, 
after  looking  at  all  the  facts  of  the  case,  granted  an 
injunction. 

In  a  recent  case  it  appeared  that  the  plaintiffs  were  in 
the  habit  of  shipping  goods  to  India,  and  on  the  outside 
wrapper  of  each  bundle  of  goods  an  oval-shaped  ticket 
was  affixed.  The  ground  of  this  ticket  was  white,  and  it 
was  surrounded  by  an  ornamental  border  of  red  and  gold. 
Inside  the  border  was  an  oval-shaped  red  line,  and  between 
that  line  and  the  border  were  printed  in  red  letters  the 
words  "  Archibald  Orr  Ewing  &  Co.,  Levenbank  Works." 
Inside  the  red  line  was  an  egg,  printed  in  gold,  with  the 
words  "  Trade  Mark  "  printed  across,  in  white  letters,  and 
under  the  egg  were  the  words,  in  red,  "  Dyed  Yams,  Glas- 
gow."    This  ticket  was  known  as  the  egg  ticket.     When 
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tlic  plaintiffs  shipped  the  goods  they  affixed  to  the  wrapper 
enclosing  them  another  ticket  in  the  shape  of  a  right- 
angled  triangle.    The  ticket  was  of  a  glazed  green.     Under 
the  middle  of  the  base  (which  was  uppermost)  was  a  golden 
crown,  and  on  each  side  of  the  crown  a  golden  elephant, 
supporting  a  golden   banner,  whereon  were    the    words 
'*  Prime    Turkey    Red,**    in    Guzerathi    characters,    and 
"  Levenbank."      This   ticket    the    plaintiffs   chained   the 
defendants  with  iufringing,  and  the  question   before  the 
Couii:  consequently  was  whether  the  defendants  bad  taken 
a  material  and  substantial  part  of  the  plaintiffs'  ticket 
The  defendants  had  repeated  the  two  elephants,  placing 
each  in  a  comer  of  a  triangular  ticket  as  the  plaintiffs 
had  done,  but   the   elephants  were   dissimilar   in    many 
respects.     The  ticket  was  the  same  in  shape  and  colour 
as  the  plaintiffs'  ticket,  and    had  also  a  golden  banner 
upon  it ;  it  differed,  however,  inasmuch  as  in  the  place  of 
the  crown  was  a  Hindoo  goddess  named  "  Gunputty,"  and 
on  the  banner  were  printed  the  words,  "Prime  Turkey 
Red,  R.  Johnston  &  Co.,  London."     The  plaintiffs'  goods 
had  long  been  sold  in  the  market  under  the  name  of"  Bh^ 
Hathi,"  meaning  two  elephants,  and    the  presence  of  a 
representation  of  these  animals  on  the  ticket  consequently 
became  a    matter  of  considerable  importance.      It   was 
decided  by  the  Court  of  Appeal  that  if  one  trader  appro- 
priates a  material  and  substantial  part  of  a  trade  mark 
which  belongs  to  another,  he  is  bound  to  use  such  precau- 
tions as  to  avoid  the  reasonable  probability  of  error  and 
deception,  and  the  onus  is  on  him  to  show  that  purchasers 
of  the    goods   will   not    be    deceived,  and   further   that 
where  the  trade  mark  has  caused   certain  goods  to   be 
known  by  a  certain  name  (in  this  case  "  Bh^  Hathi ")  a 
pereon  cannot  use  a  ticket  which  is  likely  to  lead  to  the 
application    of    a   similar  name  to  his  own  goods    (0>t 
Eiving  v.  Johnston,  13  Ch.  I).  434 ;    on  appeal  to  the 
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House  of  Lords,  L.  R  7  App.  Cas.  219  ;  and  see  Read 
V.  Richardson,  45  L.  T.  Rep.  (N.  S.)  54). 

Where  a  trader  had  produced  and  sold  an  ink, 
which  he  designated  "  Stephens'  Blue  Black,"  and  it  was 
shown  to  the  public  on  a  label  in  white  capital  letters  of 
large  type,  and  the  defendant  then  sold  an  ink  in  bottles 
similar  in  size  to  the  plaintiffs,  designated  "  Steelpen*s 
Blue  Black,"  written  in  the  same  type,  this  was  held  to 
be  a  colourable  imitation  {Stephens  v.  Feel,  16  L.  T. 
(N.S.)  145). 

Again  where  the  plaintifis  used  the  word  "Leopold- 
shall  "  in  connection  with  a  description  of  crude  salt  called 
"  Kainit,"  which  they  obtained  from  Leopoldshall  in  Anhalt, 
they  having  the  exclusive  access  to  the  mines  there,  and 
the  defendants  began  to.  em  ploy  the  word  **  Leopold  salt " 
to  another  and  inferior  description  of  Kainit,  they  were 
restrained  from  so  doing,  V.-C.  Wickens  remarking  in  the 
course  of  his  judgment:  "The  defendants  have  clearly 
used  the  name  of  Leopoldshall,  or  an  imitation  of  it,  and 
have  not  attempted  to  show,  or  at  any  rate  have  not 
shown,  that  they  had  any  excuse  whatever  for  so  doing. 
There  is  nothing  in  the  evidence  that  I  can  see  to  lead 
to  a  serious  belief  that  they  have  used  this  name  Ixnid 
fide"  {Radde  v.  Nomian,  L.  R.  14  Eq.  348;  41  L.  J. 
Ch.  525). 

Slight  ditferences  which  would  not  be  perceived  with- 
out strict  examination,  will  not  protect  an  imitation  from 
injunction  {Williajiis  v.  Johnson,  2  Bosw.  1  (Amer.)  ), 
and  in  another  American  case  it  v/as  decided  that  the  use 
of  a  trade  mark  simulating  another  trade  mark  and  cal- 
culated to  mislead  the  public  into  a  belief  that  it  is  the 
plaintiffs,  will  be  restrained,  although  it  bear  the  defen- 
dant's name  {Walton  v.  Crowley,  3  Blatchf.  440). 

It  is  not  of  course  necessary  that  the  whole  of  a  trade  W'Vw/^r 
mark  should  have  been  taken  or  imitated  {Braham  v.  iuied  not  be 

taken. 


hij^^,  '.*   \\   *'  5:  !  •n    xr  liL  nfni^r^Tiijei:: 

/.    k   7  C  '.:;      ~  r?    -f.o  .    -.  ri  -">.  L  R-  ->  H.  L 

v/  *r.  ,;;,  *Ar...vi'  1>  ;:=:::•=: ril  icc»-:a.rti.-:ir  .v  V»>  v.  Pron- 
'^'f'/h,  L  h,  I  C::,  ; -^ :  Frr'y^  t.  H'-f.iiv,%  10  B€aT. 
25/7,^  v/  •.;.-%•  ^  •?.-:  -miTT.  tL-r  L-ri^£-E:S5,  and  the  in- 
f^'»*.'i\.*    y.n\\:.   'A  tr.-:   j. -/.!>;  t.-I-i   I*    likelr  to   be 

It  h^*,  h^^ir^:v^:r,  ly:^:fi  f\-:c'A'A  that  evt_-n  an  iinwarv 
ftfi'J  iuriiiiiif/itH  yzV'Ou  mn<  txr-tow  rj^-^me  attention  upcm 
\ht'.  tttiirU  vj|/;ri  j/nrcha.-iri:,'  t!i»:-  article  ^J'j^*'  Lord  Cran- 
wortli,  L^nfhf,'  (Jhfth  <'*f.  V.  yliit '/•/*•'/><  Loathe  I*  Cloth 
(!o.^  n  If,  L.  ('/,ui.  yM),  and  it  is  probable  that  the  true 
if.Hi  i^,  wIiHJm.t  r^rdinaiy  pnrcha.sen?,  purchasing  with 
ordinary  raiilion,  an;  likely  to  be  misled  (Seixo  v.  Prove- 
Viuh\  Hiiju'ti^  and  tlie  remarks  of  Hall,  V.-C.  thereon,  in 
dnjn',  V.  lininH,  \j.  U.  18  K([.  148  ;  Wotheirajyoon  v.  Carrie, 
L.  It.  r,  II.  L.  :,()8  ;  The  Lmthn-  ClotJi  Co,  v.  The  Ameri- 
/•////  Ltuithr.r  Clifth  (U>.,  HiiprUy  p.  585  ;  ^^^'r  Lord  Cran- 
worlli.  (Unuly  v.  MltcheU,  \VI  L.  T.  (N.  S.)  766). 

It.  niiiMt  not  l)(j  forgot t(;u  however,  that  although  the 
mnrn  Hppnaranr(M)f' the  ticket  or  label  complained  of  could 
hiner  liMul  luiyoiK^  in  this  country  to  mistake  it  for  the 
tu'i^ihal,  yot  it.  is  possible  that  the  natives  of  a  foreign 
eouhtry.  uhuble  to  ivad  and  understand  the  English  lan- 
miap\  nu^ht  take  (lu»m  lK>th  as  equally  symbolical  of  the 
phuntilV's  ^(umU  Uefoivnce  must,  consequently,  be  made 
to  the  phieo  where  the  gi>ods  are  to  bo  disposed  of,  as 
wt^ll  a»  to  otiun*  einnunstanees  (Johnston  v.  Orr  Excivg 
L  l\,  7  App»  t'as.  2^'\  /H  r  SellH^rne,  L  C.V 

Whoiv  the  pluintitVs  tnulc  nu^rk  was  described  as  a 
trmlo  mark  HppHoid>lo  to  '*worstc<l  stufts"  by  the  follow- 
i«)r  \U^criptio«,  **  (^  whito  seh^agv  on  each  ^de  of  the  piece. 
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• 

liaving  a  red  and  white  mottled  thread  interwoven  the 
full  length  of  the  selvage  between  the  edge  of  the  piece 
and  the  ed^e  of  the  selva^^e,"  it  was  decided  that  the 
intermixture  of  colours  constituted  a  distinctive  device 
entitled  to  protection,  but  that  in  the  particular  case  the 
defendants  were  not  guilty  of  infringement  {Mitcliell  v. 
Henri/,  15  Ch.  D.  181  ;  on  appeal,  ihid.  188). 

It  sometimes  happens  that  a  defendant  packs  up  his  imitation 
goods  in  imitation  of  the  plaintiff,  and  this  may  be  an  o/wraj?- 
asfffravation  of  any  other  existin<j  circumstances,  or  it  may  ^^]  ?^^ 

^50  J  o  ^  J  packing, 

be  a  fraud  in  itself  {Edehten  v.  Vick,  11  Hare,  78 ; 
WooUam  v.  Ratcliffy  1  H.  &  M.  259  ;  The  Anglo  Stuiss 
Condensed  Milk  Co.  v.  The  Siviss  Condensed  Milk  Co., 
W.  N.  1871,  p.  163 ;  Orr  v.  Dla2yer,  4  Ch.  D.  92  ;  40 
L.J.  Ch.  41),  although  the  surrounding-circumstances  may 
point  to  an  opposite  conclusion  {Singer  Manufacturing 
Co.  v.  Wilson,  2  Ch.  D.  443—55).  Where  therefore 
one  trader  sells  an  unpatented  production  of  his  own 
in  bottles  or  casks  indelibly  marked  with  his  known 
design,  the  Court  will  restrain  a  rival  trader  from  selling 
a  similar  production  in  the  same  bottles  or  casks,  although 
the  rival  trader  puts  a  label  of  his  own  thereon  {Rose  v. 
Lofins,  38  L.  T.  Rep.  (N.  S.)  409). 

Where  the  plaintiffs'  firm  had  long  been  accustomed  to 
pack  a  compound,  in  long  cylindrical  packages  with  pink 
wrappers,  and  to  have  a  crimson  paper  of  directions,  and 
yellow  ones  of  warning,  tied  in  with  each  package,  and 
their  firm's  name  printed  across  a  white  label,  so  that  the 
package  would  be  at  once  known  by  its  general  appear- 
ance, it  was  held  in  America  that  a  person  who  commenced 
to  use  the  exact  form  and  style  of  package,  substituting 
his  own  name  for  that  of  the  fiim  on  the  labels,  must  be 
restrained  {Frese  v.  Bacliof,  14  Blatchf.  432 ;  and  see 
Enoch  Mmyan's  Sons  Co.  v.  Schwachofer,  5  Abb.  (N.  Y.) 
N.  Cas.  265). 
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^le  hii  Where  a  person  sells  the  genuine  goods  of  another  and 

ofgenuim  obtains  from  him  a  supply  of  labels,  it  is  submitted  that 
lemiinc      ^^  ^^  ^^^^^  entitled  to  sell  the  goods  as  and  for  such  otlier 
aM^tl       person's  goods  with  the  label   affixed,  and    that    in    the 
absence  of  any  contract  or  agreement  no  case  can  be  made 
out  against  such  person,  even  though  he  represented  on 
the  purchase  of  the  goods  that  he  intended  to  sell   them 
in  England,  instead  of  which  he  takes  them  abroad  and 
competes  with  such  other  person's  own  agents  there  (see 
O/his  oicn  Bro.wne  on  Trade  Marks,  337),  but  a  defendant  will  clearly 
jAahuijf's  be  restrained  if  he  makes  use  of  a  true  and  genuine  trade 
affixed,       mark  for  the  purpose  of  selling  his  own  goods  {Rose  v. 
Henley,  cited  38  L.  T.  (N.  S.)  410 ;  47  L.  J.  Ch.  577); 
Genuine     and  SO  also  lic  will  if  he  places  a  genuine  mark  upon  goods 
^gtmUne^^^  which  the  manufacturer  did  not  intend  to  be  so  marked, 
^f^^)^^   and  this  although  such  goods  are  of  the  plaintiffs  manu- 
al/ qualify  facture  {Richards  v.  Willimnson,  30  L.  T.  (N.  S.)  746). 
intcmied,    ^"^  when  the  plain  tiff  registered  a  label,  which  he  requested 
the  manufacturer  who  supplied  him  with  goods  of  a  par- 
ticular description  to  affix  to  the  receptacle   containing 
them,  it  was  held  that  there  being  no  evidence  of  any 
contract  that  the  manufacturer  should  supply  tne  plaintiff 
exclusively  with  goods  of  that  particular  kind,  the  Court 
could  not,  on   an  interlocutory  application,  restrain  the 
agents  of  the  manufacturer  from  using  the  label  {Hirsch 
V.  Joiias,  3  Ch.  D.  584). 
Use.  of  a         And    where  the    goods    of  a    trader  have  acquired  a 
vMrkre^     Specific  name  from  the  appearance  of  a  trade  mark,  no 
strained,     other  trader  will  be  allowed  to  use  a  mark,  which  though 
different,  would  cause  his  goods  to  be  known  by  the  same 
name  {Seixo  v.  Provezende,  L.  R.  1   Ch.  195,  per  Lord 
Cran worth  ;  Edehten  v.  Edehten,  1   De  G.  J.  &  S.  185  ; 
9  Jur.  (N.  S.)  479). 
Trade  The  ride  with  respect  to  trade  secrets  is,  that  the  dis- 

si'crets,       coverer  of  such  a  secret  without  fraud  or  breach  of  trust. 
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may  use  it  iu  the  preparation  of  an  unpatented  com- 
pound, and  this  lie  may  even  call  by  its  original  name,  so 
long  as  he  does  not  lead  the  public  to  suppose  that  his 
preparation  is  that  of  another  person.  Thus  in  an 
American  case  (Davi.'s  v.  Kendall,  2  Rhode  Island,  5G6), 
where  the  plaintiff'  liad  no  patent,  and  therefore  no  ex- 
clusive property  in  a  medical  compound  invented  and  sold 
by  him,  and  known  as  the  '*  Pain  Killer,'*  the  Court 
decided  that  anyone  was  entitled  to  make  and  vend  the 
compound  ;  and  in  another  American  case  the  same  doc- 
trine was  held,  although  the  residt  was  different,  owing 
to  proof  of  breach  of  trust  {Corn^tock  v.  White,  R.  Cox, 
T.  M.  Cases,  232  ;  and  see  James  v.  James,  L.  R.  13 
Eq.  421  ;  41  L.  J.  Ch.  353 ;  Mitchell  v.  Coiuhj,  37  L.  T. 
(N.  S.)  268 ;  Condy  v.  Mitchell,  ibid,  7GG). 

Where  the  defendant  has  acquired  the  knowledge  of  a  Restraint 
trade  secret  by  means  of  fraud  or  a  breach  of  trust,  he  will  agreement 

be  restrained  from  usinff  it,  and  so  will  tliird  persons  who  ^  ^  ^^' 

o      '  ^  dose  a 

derive  their  information  through  the  defendant  {Williania  ^rade 

secret 

v.  Williams,  3  Mer.  157  ;  Tippiivj  v.  Clarke,  2  Hare,  383  ;  qucerr, 
Morison  v.  Moat,  9  Hare  241 ;  Estcourt  v.  Estcourt  Hop 
Essence  Co.,  L.  R.  10  Ch.  276).  It  would,  however,  seem 
to  be  doubtful  whether  the  Court  will  interfere  by  injunc- 
tion to  prevent  the  violation  of  an  agreement  not  to 
impart  the  secret  of  an  invention,  the  ground  of  the  hesi- 
tation being  that  from  the  nature  of  the  case  a  decree  for 
specific  peiforraance  could  not  be  made  {Newhery  v.  James, 
2  Mer.  446  ;  Willianis  v.  Williams,  3  Mer.  157) ;  it  has 
been  remarked  that  the  Court  did  not  in  these  cases  seem 
to  have  looked  upon  the  secret  receipt  in  the  light  of  pro- 
perty liable  to  injury  from  divulgation:  had  this  been  done, 
there  would  probably  not  have  been  serious  diflSculty  in 
framing  an  injunction  in  restraint  of  such  a  contemplated 
injury,  even  although  the  Court  might  not  have  been  able 
to  decree  specific  performance  of  the  agreement  (Browne 

CJ 
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on  Trade  Marks,  431) ;  and  this  would  appear  to  be  the 
correct  view  to  take  (see  Yoaatt  v.  Wlnyard,  1  Jaa  &  W. 
394;    Tippiufj  v.    Clarke,  2    Hare   393).      The   case  of 
Mcndson  v.  Moat,  9  Hare,  241,  docs  not  affect  the  ques- 
tion as  to  injunctions  against  the  violation  of  an  agreement 
not  to  divulge  a  secret,  but  confines  itself  to  the  decision 
that  a  person  who  acquires  a  knowledge  of  any  secret  pro- 
cess in  breach  of  contract,  trust,  or  confidence,  will  I>e 
restrained  from  using  it,  even  although  third  persons  not 
standing  in  such  a  degree  of  relationship  could  not  be  re- 
strained.    In  Dietr'tchsen  v,  Cabbicrn,  2  Phill.  52,  Lord 
Cottenham  decided  that  the  jurisdiction  of  the  court  to 
restrain  by  injunction,  an  act  which  the  defendant  is  by 
contract  bound  to  abstain  from,  is  not  confined  to  eases 
in  which  there  are  either  no  other  executory  terms  in  the 
contract,  or  none  which  a  court  of  equity  has  not  the  means 
of  enforcing.     This,  however,  is  not  a  decision  upon  the 
point  referred  to,  and  is  merely  quoted  as  illustrating  a 
general  principle  applicable  in  a  great  measure  to  the  case. 
AgrecuwM      Where  a  person  has  sold  to  another  a  trade  secret  and 
a.  trade  ^    has  bound  himself  not  to  use  it,  there  can  be  no  question 
*f^p'('         as  to  his  liability  in  the  event  of  his  breaking  the  agreement 
(Bryson  v.  Whitehead,  1  Sim.  &  S.  74  ;  1   L.  J.  Ch.  42  ; 
and  see  Leather  Cloth  Co,  v.  Lorsont,  L.  R.  9  Eq.  345  ;  see 
Otfu:r        Allsopp  v.  Wheatcroft,  L.  R.  15  Eq.  59).   If  a  person  should 
falsely  represent  that   goods  of  his  own  make  are  made 
according  to  a  receipt  of  which   he   is  in  point   of  fact 
ignorant,  but  which  is  used    in   the  manufacture   of  an 
article  well  known  in  the  market,  he  will  be  restrained 
(Cottony.  Gillard,  44  L.  J.  Ch.  90;  Ansell  v.  Gaubert, 
Scton  4th  Ed.  235). 

Where  a  secret  process  is  used  for  the  manufacture  of 
some  quack  medicine,  or  of  an  article  made  to  deceive  the 
public,  the  Court  will  not  protect  it,  for  he  who  comes  into 
equity  must  come  with  clean  hands   ( Williavw  v.   Wil- 


cases. 
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Hams,  3  Mer.  157 ;  Estcouvi  v.  Estcouvt  Hop  Essence  Co, 
L.  R.  10  Cb.  27G ;  44  L.  J.  Ch.  223. 

A  bare  secret  cannot  be  the  subject  of  a  sale  because  the 
court  is  unable  with  certainty  to  carry  it  out  {Green  v. 
Folghaniy  1  Sim.  &  S.  398;  Newhery  v.  JameSj  2  Mer. 
44r>) ;  but  it  can  and  does  inquire  what  the  value  of  the 
secret  is  to  sell,  by  reference  to  the  profits  made,  and  may 
(Hiler  payment  on  that  basis  [Newhery  v.  James,  siiprd), 

iMider  the  Merchandise  Marks  Act,  18G2  (25  &  26  Vict.  Wan-anty 

•11*  of  trade 

c.  vS8,  s.  1.9)  the  vendor  of  any  chattel  or  article  bearmg  a  mark, 

trade  mark,  is  deemed  to  warrant  such  trade  mark  to  be 

genuine  unless  the  contrary  is  expressed  in  writing,  signed 

by  or  on  behalf  of  the  vendor,  and  the  measure  of  damages 

is  the  difterence  between  the  actual  value  of  the  article,  and 

what  would  have  been  its  value  had  it  conformed  to  the 

warranty  (Jones  v.  Jitsty  L.  R.  3  Q.  B.  197).     Irrespective 

of  the  Act,  where  a  person  contracts  to  sell  goods  of  a 

specified  quality,  the  trade  mark  may  or  may  not  be  a 

material  factor   in    the    case,  and    on    this    subject  see 

Hopkivs  V.  Hitchcock,  32  L.  J.  C.  P.  154 ;  Nichol  v.  Oodts, 

10  Ex.   Rep.  191  ;  Power  v.  Barhavi,  4  Ad.  &  E.  473; 

1  H.  &  W.  683. 

In  every  case  of  alleged  infringement,  it  is  absolutely  Right  of 

essential  that  the  plaintiff  should  be  prepared  to  prove  in  plaintiff 

either  that  his  reputation  may  suffer  by  reason  of  the  J^'^^^ 

defendant's   conduct   or   that  his  trade  may  be   injured 

(see  Robinson  v.  F inlay ;  Ward  y,  Robinson,  9  Ch.  D. 

487).     Injury  to  the  public  is  not  in  itself  sufficient  to 

support  the  plaintiff^s  claim.     It  is  not  necessary,  however, 

to   allege  or  prove  special  damage,  a  bare  possibility  of 

injury  being    considered  sufficient  (Blojield  v.  Payne,  4 

B.  k  Ad.  410 ;  and  see  Rodgers  v.  Nowill,  5   C.  B.  109 ; 

but  where   the   plaintiff  cannot    possibly  have   suffered 

any  loss,  and  where  it  is  not  possible  that  he  can  sustain 

any,  as  for  instance  in  a  case  before  the  Registration  Act 

u  2 
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of  1875,  where  he  had  not  earned  on  business  at  all, 
then  he  cannot  recover  (see  Lawson  v.  Bank  of  London, 
18  C.  B.  84;  Batty  v.  Hill,  1  H.  &  M.  204,  per 
WiUes,  J). 

Cases  of  this  nature  are  not,  so  far  as  trade  naarks 
proper  are  concerned,  at  all  likely  to  arise,  for  by  the 
Patents,  Designs,  and  Trade  Marks  Act  (46  &  47 
Vict.  c.  57,  s.  77),  all  marks  must  be  registered,  and 
by  section  76  it  is  provided  that  the  registration  of  a 
person  as  proprietor  of  a  trade  mark  shall  be  iirimd  facie 
evidence  of  his  right  to  the  exclusive  use  of  it,  and  this 
is  in  itself  a  private  right  sufficient  to  ground  a  cause  of 
action.  The  title  of  the  plaintiff  is  therefore  absolute 
immediately  on  registration,  subject  to  the  provision  in 
the  same  section  contained  that  for  the  first  five  years  the 
evidence  of  his  right  shall  be  'pi^iinul  facie  only,  but  that 
after  the  expiration  of  that  time  it  shall  be  conclusive. 


CHAPTER    XL 

ON   THE   REMEDIES   FOR  THE   INFRINGEMENT   OF 

TRADE   MARKS. 

A  PERSON  whose  trade  mark  has  been  infringed  has  Fmr 
four  remedies  open  to  him  :  he  may  proceed  by  action  on  renudLs, 
the  case  at  common  law  for  deceit,  in  the  High  Court 
of  Justice,  for  an  injunction  and  an  account,  or  damages; 
he  may  proceed  criminally  imder  the  Merchandise  Marks 
Act,  1862,  or  on  an  indictment  for  obtaining  money 
under  false  pretences.  The  remedy  in  equity  was  the  one 
usually  adopted  under  the  repealed  Acts,  but  the  writ 
may  now  be  issued  in  any  division  of  the  High  Court  of 
Justice  (46  &  47  Vict.  c.  57,  s.  117,  see  definition  of  "the 
Court ").  In  practice,  however,  the  Chancery  Division 
will  doubtless  retain  its  practically  exclusive  jurisdiction 
over  trade  mark  cases. 

An  action  at  common  law  may  be  brought  by  the  person  Action  on 

.        .  1  ^^  case 

to  whom  the  false  or  fraudulent  representation  is  made,  as  at  tinman 
well  as  by  the  manufacturer  whose  trade  mark  has  been 
imitated   (see  Southern  v.  Hmve,   8    Cro.   47,    and  the 
remarks  of  Coltman,  J.,  in  Rodgers  v.  Kowilly  5  C.  B. 
126). 

Proof  of  fraud  on  the  part  of  the  defendant  is  absolutely 
necessary  in  an  action  of  this  nature,  that  is  to  say,  a 
scienier  must  be  shown  and  not  merely  legal  fraud 
{Singleton  v.  Bolton,  3  Doug.  293;  Crawshay  v.  Thompson, 
4  Man.  &l  G.  377,  per  Coltman,  J. ;  Edelsten  v.  Edelaten, 
1  De  G.  J.  &  S.  199,  per  Westbury,  L.  C),  and  this 
'scienter  is  equivalent  to  an  intention  existing  in  the  mind 


294  ON   THE   REMEDIEvS   FOR    THE 

of  the  defendant  that  certain  goods  should  pass  "  as  and 
for  "  those  of  the  plaintiff  (Sykes  v.  Sylcts,  3  B.  &  Cr.  541  ; 
Morison  v.  Salmon,  2  Scott.  N.  R  449  ;  see  Dixon  v. 
Fawcvs,  3  Ell.  &  Ell.  537). 

Since  the  Judicature  Acts  it  is  possible  that  a  plaintiff 
in  an  action  at  common  law  would  be  entitled  to  at  any 
rate  nominal  damages,  on  production  of  the  same  proof  as 
would  be  considered  necessary  to  support  an  action  in  the 
Chancery  Division. 
Evidence  The  mere  fact  that  the  plaintiff  has  informed  the  dc- 
oj/rax  •    fgjj^jj^jj^  ^^^^  YiQ  is  using  a  mark  calculated  to  deceive,  is  no 

evidence  of  intentional  fraud,  unless  it  should  also  appear 
that  such  notice  is  time,  and  that  credence  was  given  to  it 
by  the  defendant  {Rodgers  v.  Nowill,  5  C.  B.  109  ;  and 
see  the  Leather  Cloth  Co,  v.  American  Leather  Cloth  Co., 
1  H.  &  M.  271 ;  McAmlretv  v.  Bassett,  33  L.  J.  Ch.  564  ; 
4  De  G.  J.  &  S.  380) ;  and  evidence  to  show  that  the 
trade  mark  as  used  by  the  defendant  is  calculated  to 
deceive,  is  not  in  itself  suflScient,  but  it  must  be  further 
shown  that  the  defendant  used  the  mark  with  the  inten- 
tion of  supplanting  the  plaintiff  (Crawshay  v.  Thompson, 
4  Man.  &  G.  357). 

An  intention  to  injure  will  be  infeiTcd  in  those  cases 
where  a  false  representation  is  made  by  a  person  who  well 
knows  it  to  be  false  (see  Polhill  v.  Walter,  3  B.  cfe  Ad. 
114),  and  in  this  event  the  motive  of  the  defendant  is 
beside  the  question  (Foster  v.  Charles,  7  Bing.  105). 

It  is  to  be  observed  that  no  allegation  of  special  damage 
is  necessary  (Rodgers  v.  Noxoill,  supra) ;  nor  need  the 
plaintiff  show  that  the  defendant  has  made  any  misre- 
presentation to  his  immediate  purchaser  (Sykes  v.  Syk<^, 
swpra ;  Chap'pell  v.  Davidson,  2  K.  &  J.  123). 

The  question  whether  an  action  upon  the  case  at 
common  law  is  founded  upon  fraud  on  the  part  of  the 
defendant,  or  upon    a   certain   jiis   in  rem  which   the* 
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plaintiff  has  in  the  subject-matter  of  the  action,  is  a  point 
which,  owing  to  the  preponderance  of  judicial  opinion 
in  favour  of  the  former  view  now  amounting  to  an  almost 
absolute  settlement,  is  of  but  little  practical  importance. 
It  may  therefore  be  taken  that  in  an  action  of  this 
nature,  an  intention  on  the  part  of  the  defendant  to  deceive 
buyers,  added  to  a  probability  of  deception,  is  a  sufficient 
ground  of  action  (see  Crawshay  v.  Thompson,  4  Man.  k> 
Gr.  357).  The  intention  to  deceive  is  a  question  for  the 
jury  {ibid.)y  and  there  is  little  doubt  that  where  a 
trader  has  innocently  adopted  a  trade  mark  which  is 
calculated  to  deceive  by  its  similarity  to  another  person's 
trade  mark,  his  continuing  to  use  it  after  complaint  has 
been  made,  is  strong  evidence  of  fraud  (Orr  Ewing  v. 
JohTiston,  1.3  Ch.  D.  4.34). 

It  is  evident,  therefore,  that  in  an  action  at  common 
law  for  the  infringement  of  a  trade  mark,  a  mere  attempt 
to  deceive  is  sufficient  (see  Crawshay  v.  Thompsoriy  supra; 
Rodger 8  v.  Noioill,  5  C.  B,  109). 

The  Court  can,  in  an  action  on  the  case,  award  an  in-  Injunc 
junction  against  a  defendant  who  has  infringed  a  trade  "^ 
mark  (see  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66, 
8.  25,  sub-s.  8). 

The  practice  of  remitting  matters  in  dispute  for  deter- 
mination at  law,  was  first  checked  by  Sir  John  Holt  s  Act 
(21  &  22  Vict.  c.  27),  and  an  action  upon  the  case  is  now 
of  such  rare  occun-ence  as  to  be  practically  obsolete. 

Originally,    the   Court   of    Chancery    interfered   upon  Action 
principles   similar  to  those   prevailing   at   law,  and   the  chaneery 
jurisdiction  was  merely  of  an  ancillary  nature  {Motley  v.  -^*'***<^' 
Downman,  3  My.  &  Cr.  14,  per  Lord  Cottenham),  and  so 
when  a  case  was  sent  to  be  tried  at  law,  the  action  pro- 
ceeded there  upon  ordinary  common  law  principles.    It  is 
not,    however,   in   the    case   of   a    trade  mark    proper, 
necessary  in  equity  to   prove   fraud  of   any  description 
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(MlUlnfjlrn  v.  /b.r,  ^  3Iy.  A:  Cr.  338),  nor  that  tlie 
defendant  knew  that  he  was  pirating  such  mark  {Cartitr 
V.  Carlile,  31  Bear.  292;  Kinahan  v.  Boltov,  15  Ir.  Ch. 
75  ;  Edelsha  v.  Edehten,  1  De  G.  J.  &  S.  185  ;  Biuyess  v. 
Hilh,  26  Beav.  244 :  Hani  son  v.  Taylor,  11  Jur.  (N.  S.) 
408),  but  merely  that  he  has  acted  in  such  a  waj''  as  to 
render  it  probable  that  deception  will  occur ;  and  a  similar 
rule  would  now  seem  to  be  applicable  to  the  infringement 
of  a  trade  name,  even  although  such  name  be  used  in 
a  manner  analagous  to  though  not  as  a  ti'ade  mark 
(Sinfjey*  Manufactaving  Co.  v.  ^Yilsol\,  :}  App.  Cas.  376). 
In  some  instances  it  may  be  absolutely  necessary  to  prove 
fraud,  even  in  equity  (See  Chapter  on  Evidence,  j^ost). 

Actions  to  restrain  the  infringement  of  a  trade  mark  will 
probably  still  for  the  most  part  be  brought  in  the  Clian- 
cery  Division,  although  the  exclusive  jurisdiction  which 
such  division  formerly  enjoyed  under  the  Repealed  Acts 
has  not  been  retained  bv  the  Act  of  1883.  The  action 
will  be  commenced  in  the  ordinary  way  by  writ,  whicli 
should  be  endorsed  with  a  claim  for  an  injunction  where 
the  obtaining  of  an  injunction  is  a  substantial  object  of  the 
action  (Colehourne  v.  Colebo^irne,  1  Cli.  D.  690),  and  this 
will  be  so  in  an  action  on  the  case  at  common  law'  for 
deceit  (Rules  S.  C,  1883,  0.  2,  r.  1.  Thld,  Ord.  Ill, 
rr.  1,  2,  3). 
Injinic-  ^^^^  proprietor  of    a    trade    mark   taken  or    imitated 

by  the  defendant  is  entitled  to  an  injunction,  notwith- 
standing defendant's  promise  not  to  repeat  the  illegal 
act  (Routh  V.  Webster,  10  Beav.  563;  MilUmjton  v. 
Fi)x,  3  M.  &  C.  338 ;  Welch  v.  Knott,  4  K.  &  J.  747 ; 
EileUten  v.  EdeUten,  sitjrra ;  Geary  v.  Noiimi,  1  Do 
a.  &  S.  9 ;  Tonge  v.  Ward,  21  L.  T.  (N.  S.)  480) ; 
and  where  a  person  infringes  a  trade  mark  at  the  request 
of  a  third  party,  both  will  be  restrained  {Collins  Co,  v. 
Beeves,  4  Jur.  (N.  S.)  865  ;  Colli vs  Co.  v   Walker,  7  W.  R. 


lion. 
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222) ;  and  so  also  will  the  seller  of  such  goods  (Coafti  v. 
Holhrook  2  Sand,  o8(i,  R.  Cox,  T.  M.  Cases,  20 ;  Chubb 
V.  Griffiths,  85  Beav.  127)  ;  a  defence  that  a  trade  mark 
has  been  taken  and  placed  upon  defendant's  goods  by  a 
servant  without  the  knowledge  of  the  defendant,  is  bad 
(Toiuje  V.  Wurd,  21  L.  T.  (N.  S.).  480,  and  see  Txventsche 
V.  H/linger,  26  W.  R.  70). 

Th(?  principles  upon  which  interlocutory  injunctions  are 
granted,  are  very  clearly  explained  in  the  judgment  of  the 
Cyourt  of  Appeal  in  Read  v.  Richardson,  45  L.  T.  Rep. 
(N.  S.)  54. 

Where  everything  that  a  plaintiff  can  reasonably  require 
is  offered  by  the  defendant  before  action,  the  plaintiff  is 
entitled  to  an  injunction  and  an  account,  but  he  is  not 
entitled  to  costs  {Nunn  v.  L' Albuquerque,  34  Beav.  595, 
and  with  respect  to  damages,  see  Tonge  v.  Ward, 
sH]rra).  The  Court,  however,  will  not  take  notice  of 
any  negotiations  between  the  parties  before  action,  unless 
they  amount  to  a  release  or  bhiding  agreement  with  respect 
to  the  cause  of  action,  or  unless  there  is  evidence  of  bad 
faith  (Edelsten  v.  Edelsten,  1  De  G.  J.  &  S.  203,  j^cr  Lord 
Wcstbury). 

Delay  in  taking  proceedings  may  disentitle  the  plain- 
tiff to  an  interlocutory  injunction,  and  he  should 
also  apply  at  an  early  stage  of  those  proceedings 
[Chvbb  V.  Griffiths,  35  Beav.  127),  otherwise  it  may  be 
refused  (see  Pul'ford  v.  Grand  Junction  Ry,  Co.,  3  Rail- 
way Cas.  538 ;  Flavel  v.  Harrison,  10  Hare,  467 ; 
Isaacson  v.  Thorajyson,  20  W.  R.  196 ;  Lee  v.  Haley, 
L.  E.  5  Ch.  155).  On  an  interlocutory  motion  for  an  in-  Onus  of 
junction  the  onus  of  proof  lies  on  the  plaintiff,  but  it  may 
under  certain  circumstances  be  thrown  on  the  defendant 
{Welch  V.  Knott,  4  Jur.  (N.  S.)  330). 

An  engraver  who  makes  and  prints,  and  is  in  the  habit  Iiijunction 
of  selling  imitations  of  the  plaintiff's  labels,  will  be  re-  engraver. 
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strained,  even  although  he  himself  makes  no  use  of  them, 
and  the  only  proof  necessary,  is  the  imitation,  right  of 
property  in  the  plaintiff,  and  the  fact  that  the  defendant 
is  in  the  habit  of  selling  the  labels  to  anyone  who  asks  for 
them  (see  Farina  v.  SilvcrJod\  1  K.  &  J.  509  ;   Guinness 
V.  Uhuer  avd  Another,  10  L.  T.  (O.S.)  127).     The  state- 
ment of  claim  consequently  need  not  allege  any  fraudulent 
purpose,  or  that  any  of  the  labels  have  in  fact  been  made 
use  of  to  defraud  the  plaintiff  (see  Delondre  v.  Shaw,  2 
Sim.  240 ;  Fainna  v.  SiIverIocl\  »upi'a),  but  the  plain- 
tiif  is  bound  to  show  that  the  defendant  threatens  and 
intends  to  make  an  improper  use  of  the  labels  (^Farina 
V.    tiilverlock,    stqira ;    Emi)eror    of  Austria    v.    Day, 
3  D.  F.  &  J.  217 ;  Gout  v.  Aleploglu,  6  Beav.  69,  note). 

An  injunction  will  be  issued  against  an  engraver  of 
blocks  for  printing  forged  labels,  and  in  fact  against  any 
pei*son  whomsoever  who  can  bo  shoAvn  to  be  assisting  in 
the  manufacture  or  disposition  of  such  forged  labels  (sec 
Guinness  v.  Ullmer,  sujn^a ;    Upnmnn  v.  Forester,  24 
Ch.  D.  231). 
yfgaimt  a       On  similar  principles,  where  a  wharfinger  in  possession 
^orimrc'*^'^  of  goods  marked  with    a    counterfeit   brand,  refused  to 
houseman,  deliver  them  up   to    the   holder  of  the   dock   warrants 
after   receipt  of  a  notice  that  an  injunction  was  about 
to  be  applied  for,  there  is    no   doubt  that    he  adopted 
a  proper  and   legitimate   course  {Hunt  v.  Maniere,  34 
Beav.   157) ;  and  in  an  action  for  damages  against  him 
for  non-delivery,  the  wharfinger  should  apply  to  the  Court 
in  which  the  action  is  brought  for  a  stay  of  proceedings 
with  costs,  under  the  Judicature  Act,  1873,  s.  24,  sub-s.  5. 
If,  however,  the  wharfinger,  after  the  receipt  of  a  com- 
munication addressed  to  him,  does  not  offer  to  submit  to 
the  jurisdiction  of  the  Court,  either  by  detaining  the  goods 
or  oflFering  to  erase  the  mark  ( Upnxan  n  v.  Elkan,  L.  R. 
12  Eq.  140;  L.  R.  7  Ch.  130,  per  Lord  Hatherley),  an 
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ii)j unction  will  issue  against  him  to  restrain  his  parting 
with  the  goods,  and  he  will  have  to  pay  the  costs  (ibid.). 
According  to  the  decision  in  this  same  case  of  Upmann 
V.  Elkaiiy  it  would  appear  that  a  person  having  in  his 
hantls  or  under  his  control  goods  bearing  a  forged 
trade  mark,  is  hound,  upon  the  fact  being  brought 
to  his  knowledge,  at  once  to  submit  to  do  whatever  he 
might  be  compelled  to  do  by  action,  and  if  he  fails,  he  will 
be  liable  for  the  costs,  however  innocently  the  goods  may 
have  come  to  him  (and  refer  to  Poiwardin  v.  Peto, 
m  Beav.  642). 

It  is,  liowevcr,  doubtful  whether  a  plaintiff  would 
have  any  lien  for  his  costs  on  goods  so  warehoused  by  the 
defendant;  although  there  is  no  doubt  but  that  the 
wharfingers  have  a  lien  upon  such  goods,  and  that  the 
mere  fact  of  fraudulent  labels  being  affixed,  of  which  they 
knew  nothing,  will  not  deprive  them  of  their  right  {Moet 
v.  Plekerlng,  H  Ch.  Div.  375). 

Where  a  man  had  advanced  money  upon  the  security  of 
dock  warrants  covering  certain  goods  bearing  spurious 
marks,  and  which  were  in  the  custody  of  a  warehouseman 
against  whom  an  injunction  had  been  obtained,  it  was 
decided  that  the  lender  was  entitled  to  have  the  goods 
delivered  up  to  him,  on  the  counterfeit  marks  being  re- 
moved (Ponsardin  v.  Peto,  »iipiu). 

In  a  very  recent  case  it  was  held  that  the  purchaser  of 
goods  bearing  a  spurious  trade  mark,  is  liable  to  pay  all  the 
costs  of  an  action  to  restrain  his  disposing  of  any  of  them, 
and  this  although  such  goods  were  purchased  for  the  de- 
fendant's own  private  consumption,  and  although  the 
defendant  immediately  after  being  served  with  the  writ 
and  notice  of  motion,  had  stated  that  he  had  no  intention  of 
selling  the  goods,  and  offered  all  the  relief  asked  for  by  the 
writ,  and  afterwards  at  the  motion  agreed  to  an  under- 
taking in  the  terms  of  the  writ.      The   learned  judge 
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l/avr/l    hi^    <\(:f^sif}Ti    upon    the   crround    that    there    had 
Stf'fiu   Ml    infrintrernerit,   and  that    the   goods    purchased 
by  tho  f\f'ff'.U(]Hui  constituted  an  exceedingly  large  order 
for  f>'rrHonal  conftiimption,  and  that  even  if  the  goods  were 
^'wf'U  away  to  friends  and  relatives,  and  not  sold,  there 
won  If  I    Ik;   a    lar^o   distribution,   and    one    calculated   to 
do  tho  plaintiffs  material  injury   (Upmann  v.   Forester, 
'1M%.  \).'rM). 
Tiih  i,f  II        'riu^n*  Ih  notbiri<(  analogous  to  copyright  in  the  name  of 
Z-'TThIi.  '^  »»*'WHpap(!r  (HpII  v.  I.odr,  8  Paige  (Amer.)  75) ;  but  the 
'"/.  propri(!t.or  han  a  ri^ht  to  restrain  the  adoption  of  the  same 

nnuK^  or  any  colourable  imitation  thereof  by  another  person, 
on  tho  principle  that  the  right  in  such  name  is  a  right  of 
property  in  \\w  nature  of  a  trade  mark  {Kelly  v.  Hutton, 
L.  II.  W  ( 1i.  70«  ;  VIvmeaf  v.  Maddich,  1  Gifi:  98).  There- 
lore,  NvlH»n»  the  plaintiffs  wore  the  publishers  of  "  Hemy  s 
Koval  Mo(liM*n  Tutor  for  the  Pianoforte,'*  which  they  had 
nr^loctod  to  register  under  the  Copyright  Acts,  they  were 
hoKI  entitled  to  nn  injunction  to  restrain  the  defendant 
\x\\\\\  otVerinu  a  wi>rk  for  sale,  entitleil  "  Heray's  New  and 
Kevisoil  K\Utii»!\  t>f  Jousso*s  Roval  Standard  Pianoforte 
Tut\M\"  juul  this,  although  Hemv  had  actuallv  revised  the 
work  ivfevnd  to  \,Mft:lfV  \\  \\\mhI  SCh.  D.  606). 

rho  aKvouiv  of  a  fnuidulont  intention  is  no  defence 
ci^jiiust  {U>  iippliv^uion  to  the  iVun  for  an  injunction  by 
tho  jvi^ou  N\h\^sx^  prv^jvrty  has  Kvn  injui^  \Clevnent 
\  V  ^fvV/N'ix  s»  t*'\^  (v  Stuart,  V.-C  '  The  ground  npon 
wt'uh  c^u  v,uvau't:ou  is  aiH\u\i  tor  :<  us^uallv  suh^antial 

^  *  **  ■         o  >fcAs  A5  >^c.^"  vr,v  :>x*s;;:a:  :'  a:  :>i'  vTccn  niji:  ^^ranfi 
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adequate  remedy,  but  in  Day  v.  Broumrigg,  10  Ch. 
D.  307,  Lord  Justice  Turner  laid  it  down  that  the  power 
given  to  the  Court  by  this  sub-section,  to  grant  an  injunc- 
tion in  all  cases  in  which  it  shall  appear  to  the  Court  to 
be  "just  or  convenient,"  does  not  in  the  least  alter  the 
principles  on  which  the  Court  should  act  (refer  also  to 
Beddow  v.  Bechlow,  9  Ch.  D.  93;  Gaskin.  v.  Ball>i,  13 
Ch.  D.  324 ;  Thorleys  CaMle  Food  Co.  v.  Mctssaniy  14 
Ch.  D.  763  ;  Quartz  Hill  Mining  Co.  v.  Beall,  20  Ch.  D. 
507. 

Independently   of  the   Merchandise   Marks   Act,    1862^'^^'^^ 
(25  &  26  Vict.  c.  88,  ss.  2,  3,  21),  Courts  of  Equity  have  dcsintcthn 

of  cmintcr- 

long  exercised  jurisdiction  to  order  the  delivery  up  Q^ndfeU  Uiheh. 
destruction  of  counterfeit  labels  {Edelsten  v.  Vick,  11  Ha. 
86 ;  Farina  v.  Silverlock,  4  K.  &  J.  650 ;  Dent  v.  Tarpiny 
2  J.  &  H.  139;   Upmann  v.  Blkan,  L.  R.  12  Eq.  ItO; 
L.  R.  7Ch.  130). 

Where  a  person  is  employed  to  make  certain  articles  and  ^*^^  ^f 

*^  '  .    action  by 

to  affix  thereto  the  trade  mark  of  another  person,  he  hss  (if  innocent 

heactedin  ignorance)  aright  of  action  against  hisemployerto  ''"^'  *^^^^' 

recover  such  damages  and  costs  as  he  may  have  sustained  in 

an  action  brought  against  him  by  such  other  person  {Dixon 

v.  Faxvcus,  9  AV.  R.  415;  and  see  Spedding  v.  NeveUy 

L.  R.  4  C.  P.  212  ;  Godwin  v.  Francis,  L.  R.  5.  C.  P.  295) ; 

even  although  he  compromised  the  original  action  {Ibid.), 

And  so  also  the  vendee  of  goods,  who  has  been  restrained  by  By  vendee, 

injunction  from  parting  with  them,  is  doubtless  entitled  to 

recover  from  the  vendor  all  the  expense  he  may  have  been 

put  to  in  defending  himself  (Dixon  v.  FaivcvAiy  s\ij)ra ; 

Collen  V.   Wright,  7  E.  &  B.  301 ;  26  L.  J.  Q.  B.  147 ; 

In  Error,  8  E.  &  B.  647  ;  27  L.  J.  Q.  B.  215) ;  and  he  may 

also  recover  the  price  of  the  goods  in  an  action  for  money 

had  and  received  {Clarke  v.  Dickson,  1  E.  B.  &  E.  148). 

The   Court    has    authority   to    restrain   a   representa-  ^^^^^^^ 
tion   that  articles  not  the   production   of  a  certain  i^qt- prcaenta- 

tlon. 
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son,  are  in  fact  the  production  of  such  person 
Byron  v.  Joltnston,  2  Mer.  29),  but  the  reme 
an  author  against  the  publisher  of  an  inaccurate  e 
of  his  works  falsely  purporting  to  be  executed  by 
is  by  action  on  the  case  at  law  for  injury  to  his  reput 
and  the  fact  of  the  publisher  being  the  owner  c 
copyright  makes  no  difference  {Archhold  v.  Sweet,  1 
&  R.  l()2j.  This  example  be«irs  a  \QTy  close  reseml 
to  those  in  which  a  f>ei*son  having  a  reputation  fc 
manufacture  of  a  particular  commodity,  not  protect 
a  patent,  brings  an  action  against  another  for  sellii 
inferior  article  in  his  name  (ibid.y  per  Lord  Tentei 
Where,  however,  a  person  reproduces  the  producti< 
another  in  an  entirely  different  form,  as  in  the  case 
diorama  purporting  to  be  a  copy  of  a  picture,  then 
plaintiff  has  no  remedy  by  way  of  injunction,  for  ai 
most  the  misrepresentation  is  only  a  sort  of  libel  {Mi 
V.  Wrhjkt,  6  Sim.  297). 
Tratk  It  is  essential  that  the  owner  of  a  trade  mark  sh 

c^iliruf       ^^®  ^^^  diligence  in  protecting  it,  otherwise  it  will  bee 
pubh'ci       jntMici  j^viis.     (See  Brown  v.  Freeman,  12  W.  R.  ; 
Byrrasmi  ^^^^^^^  V.    Tuvvcr,  13  L.  T.   (N.  S.)   746;    laaacsCi 
ofUichcH.     ThompHon,  41  L.  J.  Ch.  101),  or  he  may  forfeit  his  i 
to  damages  or  an  account  {Cartier  v.  Carlile,  31  E 
292 ;  Kinahan  v.  Bolton^  15  Jr.  Ch.  75 ;  Ha)'riso'i 
Taylor,  11  Jur.  (N.  S.)  408).     The  mere  assertion  < 
claim  by  the  plaintiff  without  any  attempt  to  enfor< 
will   not,   however,   absolve   him  from   larJies    (Clegt 
FAmonchon,  8  De  G.  M.  &  G.  810 ;  Lehmann  v.McAirt 
37  L.  J.  Ch.  625  ;   but  see  Attorney-General  v.  Shejfi 
Has  Co.,  3  De  G.  M.  &  G.  327  ;  Kinahan  v.  Bol 
fntpra).     Delay  is,  however,  no  bar  to  an  injunction  in 
of  a  legal  right,  unless  the  legal  remedy  is  barred  by  h 
of  time  {Fullwood  v.  FuUwood,  47  L.  J.  Ch.  459). 
By  reason       A  trade  mark  may  also  become  publicijui'is  by  reasc 
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some  intrinsic  defect,  and  as  any  defect  of  this  nature  may  o/inhn-rHt 
be  pleaded  in  bar,  notwithstanding  registration,  it  ob- 
viously becomes  necessary  to  inquire  what  is  sufficient  to 
invalidate  the  plaintiff's  title  to  relief  in  this  respect. 
It  may  be  pointed  out  that  by  46  &  47  Vict.  c.  57,  it  is  not 
lawful  to  register  as  part  of,  or  in  combination  with  a  trade 
mark,  any  words  the  exclusive  use  of  which  would  by 
reason  of  their  bein^^  calculated  to  deceive  or  other- 
wise,  be  deemed  disentitled  to  protection  in  a  Court 
of  Justice,  or  any  scandalous  design  (s.  73).  No  pro- 
ceedings can  be  successfully  conducted  on  account  of  a 
trade  mark  of  such  universal  use  that  nobody  could  be 
induced  from  the  use  of  it  to  believe  that  he  is  buying  the 
goods  of  the  original  manufacturer  [Ford  v.  Foster,  41  L. 
J.  Ch.  G8J)  ;  Wheeler  d-  Wilson  Manufaeturiufj  Co.  v. 
Slud'espear,  39  L.  J.  Ch.  40  ;  Liebeg's  Meat  Co.  v.  Han- 
hvri/,  17  L.  T.  (N.  S.)  298),  for  the  name  then  becomes  a 
mere  brand  of  quality,  or  a  denomination  of  the  commodity 
itself  {Hall  v.  Burrows^  33  L.  J.  Ch.  20^;  seea/i/e,  p.  276). 

The  test  of  a  trade  mark  having  become  puhllci  juris  Test, 
is  whether  the  use  of  it  has  or  has  not  ceased  to  deceive 
the  public  {Ford  v.  Foster,  L.  K.  7  Ch.  611 ;  41  L.  J.  Ch. 
()82) ;  and  a  trade  mark  may  become  publwi  juris  as 
between  the  wholesale  dealer  and  the  retail  dealer,  while 
at  the  same  time  it  may  not  be  so  as  between  the  retail 
dealer  and  the  public  (ibid.). 

"  Any  device,  mark,  brand,  heading,  label,  ticket,  letter, 
word,  figure,  or  combination  of  letters,  words,  or  figures, 
which  was  or  were  before  the  13th  day  of  August,  187."), 
publicly  used  by  more  than  three  persons  on  the  same  or 
a  similar  description  of  goods,  shall  for  the  purposes  of 
the  section  be  deemed  common  to  the  trade  in  such 
goods"  (46  &  47  Vict.  c.  57,  s.  74  sub-s.  3);  but  it 
is  by  the  same  section  provided  that  nothing  in  the  Act 
shall  be  construed  to  prevent  the  comptroller  entering  on 
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the  register,  in  the  prescribed  manner,  and  subject  to  the 
prescribed  conditions,  as  an  additiou  to  any  trade 
mark : — 

(a.)  In  the  case  of  an  application  for  registration  of  a 
trade  mark  used  before  the  13th  August,  1875  : 

Any  distinctive  device,  mark,  brand,  beading,  label, 
ticket,  letter,  word,  or  figure,  or  combination  of 
letters,  words,  or  figures,  though  the  same  is  com- 
mon to  the  trade  in  the  goods  with  respect  to  which 
the  application  is  made. 
Qj.)  In  the  case  of  an  application  for  registration  of  a 
trade  mark  not  used  before  the  13th  August,  1875 : 

Any  distinctive  word  or  combination  of  words,  though 

the  same  is  common  to  the  trade  in  the  goods  with 

respect  to  which  the  application  is  made. 

Further  the  applicant  for  entry  of  any  such  common 

particular  or  particulars  must  disclaim  in  his  application 

any  right  to  the  exclusive  use  of  the  same  (sub-s.  2). 

Where  a  term  has  become  known  and  been  used  as  a 
term  of  art  to  designate  a  process,  the  exclusive  right  to 
use  it  as  a  trade  mark  is  gone  (Liehigs  Extnvct  Co.  v. 
Hanbury,  17  L.  T.  (N.  S.)  298;  Mitch H  v.  Conrbj, 
37  L  T.  (N.  S.)  2()8). 
AlUn  An  alien  may  register  a  trade  mark,  and  may  also  take 

proceedings  in  respect  thereof,  though  resident  abroad, 
and  althou<rh  he  does  not  carrv  on  business  in  this  country 
and  his  goods  are  not  usually  sold  here  (^Re  Riviere,  W.  N. 
1884,  p.  27  ;  Collins  Co.  v.  Brov:n,  3  K.  &  J.  425  ;  Same  v. 
Covrn,  ihid.  428  ;  Same  v.  Reeve/^y  28  L.  J.  Ch.  5G;  Howf 
v.  Mi'Kernan,  30  Beav.  :A1).  The  right  of  property  in  a 
trade  mark  is  theref«>re  a^*<«<  in  personam  as  well  as  SLJttft 
in  rt'in,  and  is  not  limited  by  territorial  bounds  {Derrlnyer 
V.  Plate,  R.  Cox,  T.  M.  Cases.  324  (Amer.)  ;  Taylor  v. 
Car})enter,  ibid,  14  ;  Coats  \\Holbiwk\  ibid.,  20  ;  but  the 
ixnnedv  is  as  complete  as  in  the  case  of  an  action  for  libel 
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{Collins  Co.  V.  Coweix,  3  K.  &  J.  428).  In  the  construc- 
tion of  the  Merchandise  Marks  Act,  1862  (25  &  26  Vict, 
c.  88),  the  word  "person"  includes  any  person,  whether  a 
subject  of  Her  Majesty  or  not  (s.  1). 

The  forgery  or  imitation  of  a  trade  mark  is  a  criminal  Prose^u- 
offence  under  the  Merchandise  Marks  Act,  and  by  sect.  11  the  Mer- 
it is  provided  that  any  proceeding,  judgment,  or  convic-  ^jr"^.'^ 
tion  under  the  Act,  sliall  not  take  away  or  diminish,  or  Ad, 
prejudicially  affect,  any  civil  remedy  to  which  the  person 
aggrieved  may  be  entitled.     The  proprietor   of   a   trade 
mark  may  therefore  proceed  concurrently  in  the  civil  and 
criminal  courts.      An  alien  may  take  proceedings  under 
the   Act,  so   may  a    body  corporate  or  body  of  the  like 
nature,  whether  constituted  according  to  the  law  of  this 
country  or  otherwise  (s.  1). 

In    every  indictment,  information,  pleading,   or   other  AlUga- 
proceeding  under  the  Act,  it  is  necessary  to  allege  an  indict- 
attempt  to  defraud  or  to  enable  another  to  defraud,  but  it  ^*^^* 
is  not  necessary  to  allege  any  attempt  to  defraud  a  par- 
ticular person,  and  on  the  hearing  it  is  only  necessary  to 
prove  that  the  person  accused  did  the  act  charged,  with 
intent  to  defraud,  or  with  intent  to  enable  some  other 
person  to  defraud,  or  with  the  intent  that  any  other  person 
might  be  enabled  to  defraud  (s.  12). 

The  Act  makes  it  a  misdemeanor  to  forge  or  counter-  Forg^ing 
feit  any  trade  mark,  or  to  apply  any  forged  or  counter-  ing/arged 
feited  trade  mark  to  any  article  not  being  the  production  ^^Jj^ 
of  the  person  denoted  by  the  mark,  and  in-  addition  to 
criminal   proceedings   the    person    offending   forfeits   the 
articles  to  the   Crown,  and  the  Court  may  order  them 
to   be   destroyed   (s.  2).      A   "  false,    forged,    and   coun- 
terfeited **    trade  mark    may  consist   in   an   addition   to, 
or    alteration    or    imitation    of,    any   trade    mark    with 
intent   to  defraud,   and   every  act  of  making,  applying, 
or  otherwise  using  any  such  addition  to  or  alteration  or 
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imitation  of  a  trade  mark  is  a  "forging  and  counterfc 
IS. ."»).     It  is  also  a  misilomeanor  to  apply  any  trade 
whether  genuine  or  not,  and  with  intent  to  defraud, " 
vosst^l    containing:   anv   article   intended     to    be   sc 
ex|K)seti  for  sale,  or  to  place  any  article  in  any  ves 
which  a  trade  mark  shall  have  been  falsely  applied, 
which  anv  for«jod  or  counterfeit  trade  mark   shall 
been  applied,  and  in  addition  to   other  proceeding 
person  otTending  forfeits  the  article  or  vessel,  as  the 
may  be,  to  the  Crown,  and  the  Court  may  order 
siinujor  forfeited  articles  to  )k' destroyctl  is.  3\     Any  persoi 
iV.%\w'.«'    *  knowingly  sells,  utters,  or  exix)ses  for  sale,  any  cl 
u*iruiit      ,^j.  m-ji^^i^.  hoarinii  a  forirod  or  cmnterfeiteil  trade  niai 
inui.  a  genuine  mark  wi-onglv  applieil,  forfeits  to  the  C'ro 

sum  oijual  to  the  value  of  the  article,  and  a  further 
not  exwediug  £.">  and  nv>t  k-ss  than  KV?.  (s.  4),  and  ca 
the  instance  of  the  jxirty  aggiit-ved,  bt*  compelled  to 
full  information  in  writintr  of  the  name  and  addre 
the  person  from  whom  he  obtained  the  chattel  or  ai 
^s.  11).  The  provisions  of  the  Act  do  not,  however,  a 
to  cases  where  tiie  persi>n  charged  has  applied  as  a  1 
mark  a  name,  woril,  or  expression  generally  used 
indicating  that  any  chattel  or  article  is  of  some  p;irti( 
class  i»r  description  o(  nmnufacture  only,  nor  is  it 
oftencv  to  sell,  or  expose  for  s;ile,  any  article  to  which 
such  gt*norally-useil  name,  word,  or  expression,  shall  ', 
K'en  applied  (s.  9).  The  expression  trade  mark,  mad< 
of  in  the  Act,  applies  only  to  names,  signatures,  words, 
hnrvjUit  used,  vVc.  ^s.  I),  and  therefore  a  prosecutor 
hiuiself  wrongfully  uses  the  word  '*  jvuent  *'  as  jxirt  ol 
trade  mark,  cannot  avail  himself  of  the  l>enefit  of 
Ai-t  any  more  than  he  could  hope  to  succeed  in  the 
courts  {Mtnyixn  v.  McAdom,  30  L.  J.  Ch.  228). 

Although  a  court  of  Eijuity  may  not  interfere  in  ce 
cases,  it  does  not  therefore  follow  that  the  trade  ma 
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not  lauyfiilly  used,  but  only  that  the  plaintiff,  in  conse- 
quence of  misconduct,  is  not  entitled  to  the  protection  of 
an  injunction  (Poland,  Merchandise  Marks  Act,  21). 

In  every  indictment,  pleading,  proceeding,  and  docu-  Mlega- 
ment,  it  is  sufficient  to  mention  that  the  trade  mark  is  in  iyuiict- 
point  of  fact  a  trade  mark,  without  further  describing  it  or  ^'^^'' 
setting  forth  any  copy  thereof  (s.  10).     Any  person  who  Aiding 

•  1         1     X  1  i  V  •     •  /•  (tnd  abet- 

aids,  abets,  counsels,  or  procures  the  commission  of  any  ^,„^^ 
offence  made  a  misdemeanor  under  the  Act,  is  himself 
guilty  of  a  misdemeanor  (s.  13),  and  in  connection  with  this 
provision  it  is  necessary  to  observe  that  abettors  of  offences 
punishable  on  summary  conviction  can  be  dealt  with 
under  11  &  12  Vict.  c.  48,  s.  5.  Where,  however,  a  master 
intends  a  servant  to  commit  an  offence  punishable  sum- 
marily under  the  Act,  he  should  be  summoned  as  principal 
and  the  servant  as  aiding  and  abetting  ( TFi/^OTi  v.  Stewart y 
3  B.  &  S.  913)  ;  on  the  other  hand,  the  master  may  some- 
times be  charged  with  aiding  the  servant  {Howella  v. 
^Yylm^,  32  L.  J.  C.  P.  281). 

A  person  convicted  of  a  misdemeanor  under  the  Act,  is  Punish- 
liable  to  two  years*  imprisonment,  or  less,  with  or  without  lanvidlim. 
hard  labour,   and  he  is  also  liable  to  a  fine,  either   in 
addition  to  or  in  substitution  for  imprisonment  (s.  14). 

In  cases  in  which  any  person  shall  have  committed  an  Rfcovcryof 

ii^l  CL  It  ic  9 

offence  under  the  Act  for  which  he  is  liable  to  a  penalty, 
such  penalties  m.ay  be  recovered  in  England,  Wales,  or 
Ireland  in  a  Qui  Tarn  action  brought  in  any  Court  of 
Kecord,  or  in  England  and  Wales  by  a  summary  pro- 
ceeding before  two  justices  of  the  peace  (s.  15).  All 
cases  by  way  of  summary  proceeding  are  within  11  &  12 
Vict.  c.  43,  one  of  Jervis's  Acts  (s.  16),  except  in  so  far  as 
the  limitation  as  to  commencing  proceedings  is  concerned, 
for  by  s.  18  of  the  Merchandise  Marks  Act,  it  is  pro- 
vided   that  no    pei-son   shall   commence   any  action   or 

proceeding   for   the   recovery   of  any  penalty,  after  the 

X  2 
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strained,  even  although  he  himself  makes  no  use  of  them. 
and  the  only  proof  necessary,  is  the  imitation,  right  of 
property  in  the  plaintiff,  and  the  fact  that  the  defendant 
is  in  tlic  habit  of  selling  the  labels  to  anyone  who  asks  for 
them  (see  Farina  v.  Silrerlocl',  1  K.  &  J.  509  ;  Guinness 
V.  Ulmer  ami  Another,  10  L.  T.  (O.S.)  127).     The  state- 
ment of  claim  consequently  need  not  allege  any  fraudulent 
purpose,  or  that  any  of  the  labels  have  in  fact  been  made 
use  of  to  defraud  the  plaintiflF  (see  Delondre  v.  Shaw,  2 
Sim.  240 ;  FaHna  v.  Silverloch  supt^a),  but  the   plain- 
tiff is  bound  to  show  that  the  defendant  threatens  and 
intends  to  make  an  improper  use  of  the  labels  {Farnna 
V.    Silverlocky    8U2wa;    Emj)eror    of  Austria    v.    Day^ 
8  D.  F.  i&  J.  217 ;  Gout  v.  Aleploglu,  6  Beav.  69,  note). 

An  injunction  will  be  issued  against  an  engraver  of 
blocks  for  printing  forged  labels,  and  in  fact  against  any 
pereon  whomsoever  who  can  be  shown  to  be  assisting  in 
the  manufacture  or  disposition  of  such  forged  labels  (see 
Guinness  v.  Ullmer,  supra ;    Upmann  v.  Forester,   24 
Ch.  D.  231). 
Against  a       On  similar  principles,  where  a  wharfinger  in  possession 
!l*«!i^!^^'  of  goods  marked  with    a    counterfeit   brand,  refused  to 
houseman,  deliver  them  up   to    the   holder   of  the   dock   warrants 
after  receipt  of  a  notice  that  an  injunction  was  about 
to  be  applied  for,  there  is    no    doubt  that    he  adopted 
a  proper  and   legitimate   course  {Hunt  v.  Maniere,  34 
Beav.   157)  ;  and  in  an  action  for  damages  against  him 
for  non-delivery,  the  wharfinger  should  apply  to  the  Court 
in  which  the  action  is  brought  for  a  stay  of  proceedings 
with  costs,  under  the  Judicature  Act,  1873,  s.  24,  sub-s.  5. 
If,  however,  the  wharfinger,  after  the  receipt  of  a  com- 
munication addressed  to  him,  does  not  offer  to  submit  to 
the  jurisdiction  of  the  Court,  either  by  detaining  the  goods 
or  offering  to  erase  the  mark  {Upmann  v.  EUcun,  L.  R. 
12  Eq.  140;   L.  R.  7  Ch.  130,  per  Lord  Hatherley),  an 
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iuj unction  will  issue  against  him  to  restrain  his  parting 
with  the  goods,  and  he  will  have  to  pay  the  costs  (ibid.). 
According  to  the  decision  in  this  same  case  of  Ujpmann 
V.  ElkaVy  it  would  appear  that  a  person  having  in  his 
hands  or  under  his  control  goods  bearing  a  forged 
trade  mark,  is  hound,  upon  the  fact  being  brought 
to  his  knowledge,  at  once  to  submit  to  do  whatever  he 
might  be  compelled  to  do  by  action,  and  if  he  fails,  he  will 
bo  liable  for  the  costs,  however  innocently  the  goods  may 
have  come  to  him  (and  refer  to  Ponsardin  v.  PetOy 
33  Beav.  642). 

It  is,  however,  doubtful  whether  a  plaintiff  would 
have  any  lien  for  his  costs  on  goods  so  warehoused  by  the 
defendant;  although  there  is  no  doubt  but  that  the 
wharfingers  have  a  lien  upon  such  goods,  and  that  the 
mere  fact  of  fraudulent  labels  being  aflSxed,  of  which  they 
knew  nothing,  will  not  deprive  them  of  their  right  {Moet 
v.  Pickeringy  8  Ch.  Div.  375). 

Where  a  man  had  advanced  money  upon  the  security  of 
dock  warrants  covering  certain  goods  bearing  spurious 
marks,  and  which  were  in  the  custody  of  a  warehouseman 
against  whom  an  injunction  had  been  obtained,  it  was 
decided  that  the  lender  was  entitled  to  have  the  goods 
delivered  up  to  him,  on  the  counterfeit  marks  being  re- 
moved {Paiisardin  v.  Peto,  supra). 

In  a  very  recent  case  it  was  held  that  the  purchaser  of 
goods  bearing  a  spurious  trade  mark,  is  liable  to  pay  all  the 
costs  of  an  action  to  restrain  his  disposing  of  any  of  them, 
and  this  although  such  goods  were  purchased  for  the  de- 
fendant's own  private  consumption,  and  although  the 
defendant  immediately  after  being  served  with  the  writ 
and  notice  of  motion,  had  stated  that  he  had  no  intention  of 
selling  the  goods,  and  offered  all  the  relief  asked  for  by  the 
writ,  and  aftei*wards  at  the  motion  agreed  to  an  under- 
taking in  the  terms   of  the  writ.      The   learned  judge 
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expiration  of  three  years  next  after  the  committing  of  the 
oflFence,  or  one  year  next  after  the  first  discovery  thereof 
by  the  person  proceeding.  In  any  action,  whether  at 
common  law  or  otherwise,  the  Court  has  power  to  award 
an  injunction  (s.  21),  and  the  plaintiflF  may  recover 
damages  (s.  22).  A  definition  of  what  constitutes  a 
"  mark,"  and  what  a  "  trade  mark,'*  is  laboriously  set  out 
in  the  first  section  of  the  Act. 

It  would  appear  to  be  questionable  whether  the  Courts 
of  Quarter  Sessions  have  jurisdiction  to  try  any  person 
charged  with  a  misdemeanor  under  the  Act  (see  Poland, 
Merchandise  Marks  Act,  p.  26). 

It  is  evident  that  an  indictment  for  the  forgery  of  a 
trade  mark  may  be  preferred  under  .the  Merchandise 
Marks  Act,  but  at  common  law  there  is  no  forgery  ;  there 
is  no  fraudulent  making  or  alteration  of  a  writing  to  the 
prejudice  of  another  man's  right ;  no  forging  of  a  false 
document  to  represent  a  genuine  one  {Reg.  v.  Sviith, 
8  Cox,  32),  and  even  where  a  trade  mark  consists  of  a 
signature,  the  imitation  of  it  does  not  at  common  law 
amount  to  forgery  (Reg.  v.  Closs,  7  Cox,  494).  It  appears 
to  be  certain,  therefore,  that  if  a  prosecutor  wishes  to 
succeed  on  a  charge  of  this  nature  he  must  lay  his  informa- 
tion under  the  Merchandise  Marks  Act,  and  not  at 
common  law. 

An  indictment  will  also  lie  at  the  instance  of  the  party 
who  has  been  induced  to  part  with  any  chattel,  money,  or 
valuable  security  in  exchange  for  an  article  bearing  a 
fraudulent  imitation  of  a  trade  mark,  against  the  person 
who  fraudulently  represented  the  article  to  be  of  a  kind 
different  to  what  it  really  was  {Reg.  v.  Dundas,  6  Cox, 
380  ;  Reg.  v.  Sater,  10  Cox,  577) ;  it  is  not  necessary  that 
the  misrepresentation  should  be  made  in  actual  words> 
and  all  persons  who  have  concurred  and  assisted  in  the 
fraud  may  be  indicted  and  convicted  as  principals,  though 
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not  present  at  the  time  of  making  the  pretence  and 
obtaining  the  money  or  goods  (R.  v.  Molandf  2  Mood.  C. 
C.  270). 

An  indictment  for  obtaining  money,  &c.,  under  false 
pretences  cannot  be  presented  to  a  grand  jury  without  a 
previous  investigation  before  a  magistrate,  or  unless  the 
Jiat  of  the  Attorney  or  Solicitor-General  or  one  of  the 
judges  of  the  Supreme  Court  be  first  obtained  (22  &  23 
Vict.  c.  17),  but  an  indictment  for  atteTiipting  to  obtain, 
&c.,  may  be  preferred  without  taking  any  of  these  steps 
{R  V.  Burton,  13  Cox,  71). 

In  some  cases  the  prisoner  may  be  indicted  for  a  cheat  Indict- 
at  common  law  (see  R.  v.  Close,  7  Cox,  494).  cheat  Z^ 

In  an  indictment  for  false  pretences,  it  is  not  necessary^*'""'' 
to  allege  any  attempt  to  defraud  a  particular  person,  or  any 
ownership  of  the  chattel,  money,  or  valuable  security 
(24  &  25  Vict.  c.  96,  s.  88),  but  it  is  necessary  to  show  on 
the  face  of  such  indictment  that  the  defendant  did  the 
act  charged  with  intent  to  defraud  (see  Reg.  v.  Henderson, 
2  Moo.  C.  C.  192). 

Indictments,  whether  preferred  under  the  Act  or  at 
Common  Law,  are  very  unusual,  the  remedy  almost 
exclusively  sought  being  in  the  Chancery  Division  of  the 
High  Court  of  Justice. 

It  is   provided   by   the   Patents,    Designs,   and   Trade  Penalty  on 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  that  any  person ;^^,!^ 
who,  inter  alia,  describes  any  trade  mark  applied  to  any  JJ^"^^'^ 
article  sold  by  him  as  registered,  which  is  not  so,  shall  be  tered. 
liable  for  every  offence,  on  summary  conviction,  to  a  fine 
not  exceeding  £5,  and  a  person  is  deemed  to  represent 
that  a  trade  mark  is  registered,  if  he  sells  the  article  with 
the  word  "  registered,"  or  any  word  or  words  expressing  or 
implying  that  registration  has  been  obtained  for  the  article  {sic) 
stamped,  engraved,  or  impressed  on,  or  otherwise  applied 
to  the  article  (s.  105).     This  section,  as  drawn,  limits  the 
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offence  to  the  actual  selling  of  an  article  with  the  false 
representation  affixed,  the  mere  exposure  for  purposes  of 
sale  would  not  therefore  be  sufficient  to  convict  a  defen- 
dant. If  any  person  makes  or  causes  to  be  made  a  false 
entry  in  any  register  kept  under  the  Act,  or  a  writing 
falsely  purporting  to  be  a  copy  of  an  entry  in  any  such 
register,  or  produces  or  tenders,  or  causes  to  be  produced 
or  tendered  in  evidence,  any  such  writing,  knowing  the 
entry  or  writing  to  be  false,  he  shall  be  guilty  of  a  mis- 
demeanor {ibid.  s.  93). 


CHAPTER    XII. 

ON  EVIDENCE  AND  PLEADING  AND  HEREIN  OF  INSPECTION 
AND  DISCOVERY,  JOINDER,  ACCOUNT,  DAMAGES,  AND 
COSTS. 

A  DEFENCE  that  a  registered  trade  mark  is  intrinsically  (hat  trade 
bad  by  reason  inter  alia  of  false  representation  or  fraud  ^[JJJ^^ 
on  the  part  of  the  plaintiff  is  a  good  defence,  and  so  is  rc(ri^t4!red 

1-1  1  1111  •  1    **  ifUriim- 

a  defence  that  such  trade  mark,  although  registered,  cally  bad. 
possesses  none  of  the  features  insisted  on  by  the  64th  sec- 
tion of  the  Act  of  1883  (40  &  47  Vict.  c.  57).  (See  Re 
Palmer's  Application,  21  Ch.  D.  47) ;  the  books  of  the 
Comptroller  which  show  marks  the  registration  of  which 
has  been  refused,  would  not  seem  to  be  evidence  that 
these  marks  are  publici  juris  (see  On*  jEwing  v. 
Johnston,  13  Ch.  D.  434.) 

The  72nd  section  of  the  same  Act  provides  that  except 
where  the  Court  has  decided  that  two  or  more  persons  are 
entitled  to  be  registered  as  proprietors  of  the  same  trade 
mark,  the  Comptroller  shall  not  register  in  respect  of  the 
same  goods,  or  description  of  goods,  a  trade  mark  identical 
with  one  already  on  the  register  with  respect  to  such  goods 
or  description  of  goods ;  furthermore,  the  Comptroller  shall 
not  register  with  respect  to  the  same  goods,  or  description 
of  goods,  a  trade  mark  so  nearly  resembling  a  trade  mark 
already  on  the  register  with  respect  to  such  goods,  or 
description  of  goods,  as  to  be  calculated  to  deceive. 

Independently  of  the  Act,  however,  it  would  seem  to  oflrdsre. 
be  settled  that  any  misrepresentation  on  the  part  of  the  P^^^<^' 


812  ON   EVIDENCE   AND   PLEADING   AND    HEREIN  OF 

tion  an  plaiiitifT  calculated  to  deceive  the  public,  will  destroy  the 
jfUtintif,  plaintiffs  title  to  relief  {Pidding  v.  Hoxl\  8  Sim.  477; 
C  L.  J.  Ch.  (N.  S.)  345;  Ferry  v.  TinwjU,  G  Beav.  66; 
FUivel  V.  Harrison,  10  Hare,  4G7;  22  L.  J.  Cli.  866; 
The  Lenthvr  Clofh  Co.  v.  American  Leather  Cloth  Co,, 
11  H.  L.  Cas.  523;  35  L.  J.  Ch.  o3 ;  Morgans. 
McAdam,  3(i  L.J.  Ch.  228;  15  L.  T.  (N.  S.)  348),  but 
where  the  iiiisrepresentation  is  conclusively  proved,  it  will 
not  affect  the  plaintiffs  title  to  relief  unless  it  took  place 
before  the  commencement  of  the  action  {Siegert  v.  Find- 
later,  7  Ch.  D.  801 ;  Estcoart  v.  Fstcourt  Hojp  Essence 
Co.,  L.  R.  10  Ch.  *27G). 

The  false  representation  must  appear   on    the  face  of 
tlie   trade    mark  and  not    merely   collaterally    {Ford  v. 
Foster,  L.  R.  7  Cli.  611  ;  but  see  the  remarks  of  Lord 
Blackburn   in    ^Singer    Mannfavturimj   Co,     v.     Wilson, 
47    L.   J.    Ch.    493) ;    but  in   America,  this   rule    would 
appear    to   be   the    reverse,    for    where    a    person     who 
claimed  property  in  a   trade    mark,   had  acquired    it,   if 
at   all,   by  the    use,   in   circulars,  of  fraudulent  and  de- 
ceptive  and    untrue    language    as    to    the    origin     and 
(juaUties   of  the   article   in   respect   of  which    the    trade 
mark  was  claimed,  it  was  held  that  he  had  lost  his  right  to 
chiim  thr  assistance  of  a  Court  of  Equity  to  protect  his 
trade    mark    {Scahury   v.   Urtfairnor,    14  Blatchf.    262). 
Where  the  matter  complained  of  refers  in  an  extravagant 
manner  to  the  value  and  effect  of  the  goods,  amounting  to 
mere  puffing,  the  plaintiff's  rights  will  not  be   affected 
{HiJhnvay  v.  IIMnvay,  13  Beav.  211). 

Evidence  tending  to  show  that  the  misstatement  is  so 
gross  tliat  no  one  could  possibly  be  deceived  by  it,  will 
not  1)0  accepted  {Leather  Cloth  Co.  v,  American  Leather 
Cloth  Co,,  33  L.  J.  Ch.  199),  but  the  rule  is  occasionally 
otherwise  where  the  false  statement  refere  to,  or  consists 
in,  the  use  of  a  fictitious  name  {Hi)g(j  v.  Kirby,  8  Ves. 
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215).  The  Court  will  not  protect  a  person  who  is  carrying 
on  an  immoral  or  deceitful  trade  {Lee  v.  Haley,  L.  R.  5 
Ch.  lo8,  ^9e?'  Giflfard,  L.J.)- 

Before  the  Registration  Act,  1875,  a  very  common 
method  of  deception  consisted  in  the  use  of  the  word 
"  patent ;  "  there  being  in  point  of  fact  no  patent  taken 
out,  and  now  by  4G  &  47  Vict.  c.  57,  s.  105,  it  is  provided 
that  any  pei^son  who  represents  that  any  article  sold  by 
him  is  a  patented  article,  when  no  patent  has  been  granted 
for  the  same,  or  describes  any  design  or  trade  mark 
applied  to  any  article  sold  by  him  as  registered,  which  is 
not  so,  shall  be  liable  for  every  offence,  on  summary  con- 
viction, to  a  fine  not  exceeding  £5.  A  person  shall  be 
deemed  for  the  purposes  of  this  enactment,  to  represent 
that  an  article  is  patented  or  a  design  or  a  trade  mark  is 
registered  if  he  scdls  the  article  with  the  word  "patent," 
*'  patented,"  "registered,"  or  any  word  or  words  expressing 
or  implying  that  a  patent  or  registration  has  been  obtained 
for  the  article  stamped,  engraved,  or  impressed  on,  or  other- 
wise applied  to  the  article.  If,  moreover,  a  person  should 
endeavour  to  use  his  right  in  a  trade  mark  as  if  he  had  a 
monopoly  by  patent  for  the  manufactured  goods,  such 
trade  mark  will  not  be  protected  {Singer  Manufacturing 
Co.  V.  Wilson,  11  H.  L.  Cas.  543,  per  Lord  Kingsdown; 
Morgan  v.  McAdam,  36  L.  J.  Ch.  228,  per  Wood,  V.-C. ; 
Flarel  v.  Harrison,  10  Hare,  467) ;  but  any  action  he 
may  bring  in  respect  thereof  will  be  dismissed  with  or 
without  costs  {Leather  Cloth  Co.  v.  Lorsnont,  L.  R.  9  Eq. 
352),  and  if  words  are  first  inserted  in  a  trade  mark  after 
the  expiration  of  a  patent,  the  rule  is  the  same  {EdeUten 
V.  Vichy  11  Hare,  78),  and,  after  some  difference  of  opinion, 
it  is  now  settled  that  a  similar  rule  prevails  where  the 
word  has  been  retained  after  the  patent  has  run  out 
{Edelsten  v.  Vick,  11  Hare,  78;  Leather  Cloth  Co.  v. 
American  Leatlter  Cloth  Co,,  11  H.  L.  C.  523 ;  Morgan 
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V.    McAdam,  supra  ;    Cheamn   v.    Walked',    5    Ch.  D. 
850). 

The  evidence  in  this  class  of  case  is,  however,  entirely 
one  of  probability  of  deception,  and  therefore  where  the 
word  "  patent  '*  is  used  only  as  part  of  the  designation  of 
an  article  {Leather  Cloth  Co,  v.  Anierican  Leather  Clotk 
Co.,  11  H.  L  Cas.  541,  per  Lord  Kingsdown),  or  to  indicate 
some  particular  class  or  description  of  manufacture,  the 
trade  mark  will  not  be  vitiated  (Morgan  v.  McAdwni,  36 
L.  J.  Ch.  229,  lyer  Wood,  V.-C. ;  Marshdl  v.  Rosa,  L.  R. 
8Eq.  ()51). 
Collateral       A  collateral  misrepresentation  by  the  owner  of  the  trade 
TenMUon.    ^^^'^  ^^^^^  ^^^  disentitle  him  to  relief,  and  therefore  when 
the  plaintiff  had  falsely  represented  in  his  invoices,  and  in  a 
few  advertisements,  that  he  was  a  "  patentee  "  of  a  parti- 
cular article,  it  was  held  that  such  false  representation  was 
not  sufficient  to  prevent  him  from  sustaining  an  action 
{Ford  V.  Foster,  L.  R.  7  Ch.  611).     The  word  "patentee*' 
is  equivalent  to  "  patent "  {Nlxey  v.  Roffey,  W.  N.  1870, 
p.  227,   and   see   Lamjylough  v.  Balmer,  W.  N.    1867, 
p.  293).     In  a  very  recent  Scotch  case  it  was  considered 
that  where  the  proprietor  of  a  trade  mark  wrongfully  uses 
the  word  "  patent,"  or  any  variation  of  such  word,  either 
in  an  advertisement  or  in  any  other  collateral  manner,  it 
is  doubtful  whether  the    trade   mark  ought  to  be  pro- 
tected (sec  Macfarlane  v.  Oak  Foundi^j  Co.,  10  Ct.  of 
Sess.  Cas.  801). 
PcmUij         Under   the   Merchandise   Marks  Act,  1862,  s.  7,  the 
Mcrchan-    employment   of    any   mark   for  the    purpose   of   falsely 
Jrf,  indicating  any  chattel  or  article,  or  the  mode  of  manu- 

facturing or  producing  the  same,  or  the  ornamentation, 
shape,  or  configuration  thereof,  to  be  the  subject  of  any 
existing  patent,  privilege,  or  copyright,  is  punishable  by  a 
penalty  of  £5  or  less,  and  a  sum  of  money  equal  to  the 
value  of  the  chattel  or  article  sold  or  exposed  for  sale. 
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The  employment  of  any  name,  word,  or  expression  gene- 
rally used  for  indicating  a  chattel  or  article  to  be  of 
some  particular  class  or  description  of  manufacture  only, 
is  not  to  be  construed  as  an  offence  under  the  Act 
(s.  9). 

As  the  cases  on  the  subject  of  a  false  representation  on  Evidence 
the  part  of  the  plaintiff  are  tolerably  clear,  so  also  are  those  on  the  part 
which  define  the  responsibility  of  the  defendant  and  point  %fendant. 
out  the  allegations  necessary  to  be  proved  against  him.    In 
an  action  for  an  inj  unction  it  is  no  longer  necessary  to  prove 
any  fraudulent  intent  on  the  part  of  the  defendant  {Milling' 
ton  V.  Fo.r.  3  My.  &  Cr.  338  ;  Hall  v.  Barrows,  33  L.  J. 
Ch.  204 ;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co., 
33  L.  J.  Ch.  199  ;  McAndreio  v.Basaett,  33  L.  J.  Ch.  561); 
but  where  it  is  clearly  shown  that  there  is  no  intention  to 
deceive,  or  probability  of  deception  whether  intentional  or 
otherwise,  there  the  Court  will  not  interfere  (Welch  v. 
Knott,  4  K.  &  J.  747;   4  Jur.   (N.  S.)   330;  and  see 
Woollain    V.  Ratcliff,  1  Hem.  &  Mill,  259) ;  nor  will  it 
where  the  defendant  has  an  abstract  right  to  do  what  he 
has  done,  although  his  procedure  may  militate  against  the 
moral  law  {Batty  v.  Hill,  1  H.  &  M.  264  ;  8  L.  T.  (N.  S.) 
791 ;    see   Braham   v.   Bustard,   1    H.   &   M.   447 ;   11 
W.  R.  1061).      It    is,  however,  certain   that   much  less 
proof  of   the    plaintiff's   title  is  required  where  there  is 
reason    to    doubt  the  defendants'  good  faith,  and  when 
the  defendants   swear    to   that   good   faith   in    so  many 
words,  but  give  the  Court  no  reason  whatever  to  believe 
in  it,  and  cei-tainly  considerable   reason  for  doubting  it, 
the  rule  is  the  same  {Radii e  v.  Noi^man,  L.  R.  14  Eq. 
356). 

Where  an  imitation  is  such  as  to  satisfy  the  Court  of  a 
probability  of  deception,  the  onus  of  proving  the  contrary 
is  immediately  thrown  on  the  defendant :  in  any  other 
event  the  probability  of  deception  must  be  shown  by  the 
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plaintiflF,  or  his  action  will  fail   {Cope  v.   Ecana^ 
18  Eq.  138). 

In  all  cases  of  false  representation  not  amounting 

infringement  of  a  trade  mark  strictly  so  called^  it  i 

one  time  considered  that  fraud  must  be  proved  ei 

E<]uity   {Siufjer  Manufacturing   Co,    v.    Wilsim, 

D.  434),  a«,  fur   instance,  in  those  cases  where  th 

fendant,  without  putting  any  trade  mark   at  all   o 

goods,  or  putting  a  trade  mark  which   was    admit 

different  in  substance  from  the  trade  mark  of  the  pla 

had  represented  the  goods  as  being  manufactured  b 

plaintiff  {ibid.  443,  j)€r  Jessel,  M.  R  ;  and  see  Wfiee 

Wilson  V.  Shakesjtear,  39  L.  J.  Ch.  36).     It  would 

that  in  the  case  of  a  trade  name  it  is  not  now  nece 

to  prove  any  intent  to  defraud  {Singer  Manufacturim 

V.  Wilson,  on  appeal,  3  App.  Cas.  376),  and  it  is  tho 

that  a  similar  principle  would  probably  be  extende 

practice  to  other  cases  analogous  to  trade  marks  proper 

called  (see  Singer  Ma  n  ufactu  ring  Co.  v.  Loog,  8  App. 

15).    It  is  always  ailvisable,  if  possible,  to  prove  a  fraudu 

intent,  for  an  account  will  not  be  directed  to  be  ta 

during  such  time  as  the  defendant  was  in  ignorance  i 

he  was  infringing  the  plaintiff's  rights  {Edelsten  v.  E 

sten,  1  De  G.  J.  &  S.  185),  and  so  where  the  plaintiff 

been  guilty  of  lachesy   so  as   to   preclude    himself  f 

recovering  judgment,  he  may,  nevertheless,   escape 

effects  of  his  neglect  by  clearly  proving  intentional  fr 

on  the  part  of  the  defendant  {Rodgers  v.  Rodgers,  31 1 

(N.  S.)  285),  and  it  is  also  quite  obvious  that  much 

absolute  proof  of  the  plaintiff's  title  is  required  where  tl 

is  reason  to  doubt  the  defendant's  good  faith  (Radd 

Nomnan,  L.  R  14  Eq.  356). 

It  is  certainly  advisable,  therefore,  to  prove,  if  possi 
a  fraudulent  intent  on  the  part  of  the  defendant,  foi 
addition  to  other  advantages,  the  plaintiff  will  be  able 
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prevent  the  defendant  from  ever  employing  the  same 
description  of  trade  mark  again  ;  this  he  cannot  do 
where  the  defendant  is  able  to  establish  his  honaJUles  in 
the  matter,  for  here  the  Court  will  be  satisfied  with  the 
least  alteration  consistent  with  the  plaintiflF*s  interest 
{Bass  V.  Daiuber,  19  L.  T.  (N.  S.)  626,  per  Lord 
Romilly). 

A  fraudulent  intention  may  arise  and  be  proved  by  Proof  of 
reierence  to  surrounding  tacts  and  circumstances — no8Ciiur%^i^^i^ 
a  sociis — by  what  precedes  and  follows.  Thus,  where  the 
defendant  uses  a  name  which  is  not  his  own,  the  Court 
will  presume  that  he  must  have  done  so  with  an  intent  of 
some  kind,  and  this  intent  frequently  grows  more  and  more 
fraudulent  as  the  defendant's  motives  and  objects  come 
to  light,  as,  for  instance,  where  he  adopts  the  plaintiff's 
name,  and  when  complaint  is  made,  tenders  as  an  excuse 
that  he  was  authorised  so  to  do  by  some  person  bearing 
the  same  name  as  the  plaintiff  {Ainsivorth  v.  Walvisley, 
L.  R.  1  Eq.  518,  and  see  also  the  American  case,  Meri- 
den  Britannia  Co.  v.  Parker,  39  Conn.  450) ;  or  that  he 
has  taken  such  a  pei-son  into  partnership  {Croft  v.  -Day,  7 
Beav.  84 ;  Southorn  v.  Reynolds,  12  L.  T.  (N.  S.),  75  ; 
Schweitzer  v.  Atkins,  37  L.  J.  Ch.  847). 

So,  on  the  other  hand,  there  may  be  circumstances 
pointing  to  the  absence  of  fraud  on  the  part  of  the  defen- 
dant {Cheavia  v.  Wallcer,  5  Ch.  D.  850). 

A  reasonable  length  of  time  is  allowed  to  the  plaintiff  to  Of  the 
enable  him  to  procure  proof  of  actual  deception,  and  if  this /,.a^^ 
time  is  not  exceeded,  the  defendant  cannot  impute  lacltes 
{Lee  v.  Haley,  21  L.  T.  (N.  S.)  546  ;   39  L.  J.  Ch.  284 
(App.)  ;  Isaacson    v.    Thompson,    41    L.   J.  Ch.    101). 
Evidence  need  not  be  produced  to  show  that  any  particular  Et-itUnc^. 

of  dccsi}' 

person   has  been  deceived,   or   that   the   plaintiffs   have  Hon  of 
actually  suffered  any  loss  {Lee  v.  Haley,  21  L.  T.  (N.  S,;^;i^'f^; 
546  ;  Rodgers  v.  Rodgers,  31  L  T.  (N.  S.)  286 :  Hookham  ^/^»  ^ 

necessary. 
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V.  Pottage,  2G  L.  T.  (N.  S.)  755  ;  and  see  Sykes  v.  S\ 
B.  &  Cress.  541  ;  5  Dowl.  &  Ry.  292 ;  Blofeld  v.  J 
4  B.  &  Ad.  410).  Under  no  cii'cum.stances,  however, 
fact  that  one  person  has  been  deceived,  conclu.sive  ev; 
as  to  misrepresentation  (Civil  Sei^ice  Supply  Assod 
v.  Dean,  13  Ch.  D.  512 ;  and  see  BraJiani  v.  Bead 
Ch.  D.  848). 

A  person  is  not  at  liberty  to  represent  that  the  i 
factures  of  another  person  are  spurious  {James  v.  J 
L.  R.  13  Eq.  421;  Thorleys  Cattle  Food  v.  Ma 
G  Ch.  D.  582),  or  to  falsely  assert  that  his  own  arti 
the  "genuine''  {ibid),  or  the  "original"  one  {C(h 
Char}(ller,L.  R  11  Eq.  446)  ;  but  rebutting  evidence 
bo  brought  forward  by  a  person  who  is  alleged  wronj 
to  have  employed  tlie  word  "  original  "  {Bvot'.nie  v. 
man,  12  W.  R.  305). 

Where  proof  of  actual  deception  is  for  any  reason  ui 
to  be  obtained,  the  plaintiff  must  show  that  the  defei 
has  by  his  conduct  raised  a  reasonable  probabrii 
deception ;  and  the  mere  fact  of  the  defendant's  traile  i 
being  somewhat  similar  to  that  of  the  plaintiff,  is  i 
material  factor  in  the  case  if  such  mark  is  different  ii 
points  to  which  a  customer  would  look,  in  order  tc 
whose  manufacture  he  was  purchasing  {Blacktvell  v.  Ci 
30  L.J.  (N.  S.)  Ch.  504  ;  Bass  v.  Daivber,  19  L.  T.  (I^ 
()2G;  Co2)e  v.  Evans,  L.  R.  18  Eq.  188;  30  L.  T.  (N 
292  ;  Mitchell  v.  Condy,  37  L.  T.  (N.  S.)  268 ;  Cc 
V.  Mitchell,  ibid.  7G6).  It  is  never  necessaiy  to  s 
that  a  purchaser  or  other  pei*son  has  actually  1 
misled  {Johnston  v.  Orr  Firing,  L.  R.  7  App. 
219). 

The  mere  opinion  of  witnesses  who  have  not  thems< 
been  deceived  is  of  no  value  unless  connected  with  o 
evidence  {Cope  v.  Ftsivs,  L.  R.  18  Eq.  146);  and  w 
the  Court  is,  upon  inspection  alone,  not  satisfied  of 
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identity  of  the  two  trade  marks,  or  of  such  a  similarity  as 
will  suffice  to  ground  an  opinion  that  the  one  must  be 
deemed  a  colourable  imitation  of  the  other,  it  will  not 
grant  an  injunction  upon  such  opinion  (ibid.). 

In  the  case  of  an  action  against  aiders  and  abettors,  as  ^^*^^f^ 
against  a  printer,  it  is  submitted  that  evidence  must  be  against 

aiders  and 

adduced  to  show  that  some  of  the  spurious  goods  have  abtUors. 
actually  been  sold  (see  Favina  v.  Silverlock,  0  De  G. 
M.  &  G.  214 ;  Delondre  v.  Slum,  2  Sim.  287),  and  the 
statement  of  claim  should  contain  an  averment  to  that 
effect  {Farliui  v.  Silverlock,  siijnu).  But  under  the 
Merchandise  Marks  Act  (25  &  26  Vict.  c.  88),  this  is  not 
necessary,  and  aiders  and  abettors  are  guilty  of  a  misde- 
meanor (s.  18). 

If  the  plaintiff"  can  show  that  he  has  an  exclusive  right  ^^j  ^^i^P^rt 
of  property  in  the  trade  mark,  and  that  the  defendant /or  iw/M?^:- 
imitated  it  without  leave  or  licence,  to  the  probable  de- 
ception of  the  public,  and  the  consequent  injury  of  the 
plaintiff",  the  Court  will  restrain  on  that  evidence  alone 
(see  Kiwihan  v.  Bolton,  15  Ir.  Ch.  75;  Leutlter  Cloth 
Co.  V.  AtneHcan  Leather  Cloth  Co.,  33  L.  J.  Ch.  199  ; 
Cope  V.  Evans,  L.  R.  18  Eq.  138),  and  so  it  will  where  it 
is  shown  that  the  defendant's  object  is  to  pass  off  his 
goods  as  those  of  the  plaintiff,  and  that  there  is  a  proba- 
bility of  deception  (Cope  v.  Evans,  sujn^a,  and  see 
Woollam  V.  Ratcliff,  1  H.  &  M.  259).  Where  the  defen- 
dant has  imitated  the  plaintiff's  mark,  the  latter  should 
proceed  for  an  injunction,  giving  in  evidence  the  imita- 
tion of  the  mark,  even  though  it  be  unregistered  and 
therefore  invalid,  for  if  evidence  of  wilful  and  inten- 
tional fraud  can  be  procured,  it  is  submitted  that  there  is 
nothing  in  the  Trade  Marks  Act  of  1883  to  prevent  proof 
of  the  imitation  of  such  mark  being  given  as  corrobora- 
tive evidence  of  the  fraud  (see  Sebastian  on  T.  M.,  122). 

It  is  not  necessary  to  show  that  the  defendant's  goods  Evidence 
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bfqualiiti  are  of  an  inferior  quality,  or  that  the  plaintiff  has  sos 

■(Nf V<fiuf«.  any  specilic  damage  iBfof'Ul  v.  Payne,  4  B.  &  At 

and   see   the   remarks  of   Taunton,   J.,    id    Marzt 

WiV'Mms,   1  B.  A:  Ad.  42.i).     It  will  under  no  ci 

stances  be  assumed  tliat  the  plaintiff  would   hiire  so 

goods  that  the  defendant   has  sold,  but  for    the  li 

wrongfid  user  of  the  trade  mark  {Leather  Cloth   < 

Hi.^hfitl.l,  1  E.].  '2^9k 

t*JKHf-  Where  an  aotiun  is  brouijht  to  ivstraio  a  person 

rrMr^u      Opening  letters  addressed  to  or  forming  part  of  tht 

^iXw'"  P^*""'}'  '""f   ^''^   plaintiff,   a  mere  isolated  case   of    op 

tHiifHft.     is   not   sufliciem    \E^hjingi:>,i    v.    E'l'jiti'jton,    11    '. 

^^'.  S.>S!i9'. 

£ri,ifiuv         Where  the  statement  of  claim  charges  the  defet 

iiamrr        with  Stamping  or  marking  his  goods  in  imitation  of 

Iw^ii^     of  the  plaintiff,  the  question  whether  there  is  such  a 

reseniblanoe  in  the  mark  as  to  he  calculated  to  impo 

the  unwary  and  injure  t)ie  plaintiff's  sale.  shoiil<)  be  li 

the  jury  ir,-.f!<W..(y  v.   Tl„r..,,.--^m.  i  Man.  i  G.  384; 

(•/h-^-      the  remarks  of  Ores.*weU.  J.  >.     Evidence  that  the  plai 

itv«.  ha,«  not  registeiwl  the  mark  for  the  infringement  of  w 

he  sues,  or  lias  not  obtained  a  certificate  of  refusal, 

Waiuof    either  case  sutlicieut.  and  so  is  evidence  tending  to  p 

fiaiMif.    that  the  plaintiff  has  no  right  or  title  in  the  trade  r 

in  question,  as  where  goo<ls  of  a  particular  kind  have  1 

habitually  manufactured  at  certain  works,  in  which 

the  tenants  have  not  such  an  interest  in  the  trade  u 

as  to  W  able  to  sell  it  with  the  goodwill  of  the  bus! 

{Mxiihy  V.  A>i'.-*ti,i,<i(.  3  My.  i  Cr.  1  -.  and  see  Harju 

Peai-^ii.  3  L  T.  i^N'.  S.1  T^iT. 

In  actions  relating  to  trade  inarkii.  preperly  so  called,  i 
point.saslheaK'ive  cannot  after  the  lapse  of  a  certain  i 
arise,  for  by  40  Jfc  47  Vict.  c.  .i7,  s.  7t>.  the  registration 
person  as  proprietor  of  a  trade  mark.  is.  after  the  ex] 
lion  of  five  years  from  the  date  of  the  registration,  tc 
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conclusive  evidence  of  his  right  to  the  exclusive  use  of 
the  trade-mark. 

Printed  or  written  copies  or  extracts,  purporting  to  be  Extrads 
certified  by  the  comptroller,  and  sealed  with  the  seal  o(  conip- 
the  Patent  Office,  of  or  from  all  documents  in  the  office,  ^^^lij^ 


lencc. 


and  of  or  from  all  registers  and  other  books  kept  there, 
are  to  be  admitted  in  evidence  in  all  Courts  in  Her 
Majesty's  dominions,  and  in  all  proceedings,  without  further 
proof,  or  production  of  the  originals  (46  &  47  Vict.  c.  57, 
s.  89,  and  see  r.  50  as  to  dispensing  with  evidence). 

By  the  11th  section  of  the  Merchandise  Marks  Act,  it  is  Evidence 
provided  that  no  evidence,  statement,  or  discovery,  which  cJuindiac 
any  person  shall  be  compelled  to  give  or  make  in  any  suit  ^«^^'* 
or  other  civil  proceeding,  shall  be  admissible  in  evidence 
against  such  person  in  support  of  any  indictment  for  a 
misdemeanour  at  common  law,  or  otherwise,  or  of  any  pro- 
ceeding under  the  provisions  of  the  Act,  and  in  connection 
with  this  provision  it  is  to  be  observed  that  there  may  be 
nothing  to  prevent  other  emcUnce  being  adduced  against 
the  defendant  (refer  to  Reg.  v.  Skeen  and  Another ^  8  Cox, 
Crim.  Cas.  143). 

Where  a  summons  is  directed  by  the  comptroller  under  Exndenceon 
sect.  69  of  the  Act  of  1883,  and  rule  29  made  in  pursuance  ^^j^^^r  the 
thereof,  the  better  plan  will  be  for  the  applicant  to  file  his  ^«^^» 
own  affidavit  in  support,  stating  the  facts  of  the  case,  and  and  Trade 
exhibiting  the   notice  of  opposition,  counter  statement.  Act. 
and  other  material  documents  (see  Ex  parte  Stepliens,  24 
W.  R.  819 ;  In  re  Meikle,  24  W.  R.  1067;  In  re  Bar- 
rows, 5  Ch.  D.  353). 

la  an  action  for  the  infringement  of  a  trade  mark  the  SfaietnenC 
statement  of  claim  should  allege  all  the  material  facts  jii^li!!' 
upon  which  the  plaintiflF  relies  in  support  of  his  claim,  '*<^"'- 
e.g.,  his  title ;  that  he,  or  his  predecessors  in  the  particular 
trade  or  business  had  used  the  trade  mark ;  that  such  mai*k 
was  duly  registered  (giving  the  date  when),  or  that  a  certi- 

Y 
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licaie  of  refusal  has  l>ecn  obtained  (Patents,  Designs, 
Tra.le  Marks  Act,  1883,  s.  77)  ;  that  the  goods  of 
plaintiff,  or  his  business,  aie  designated  and  called  in 
market  after  the  trade  mark  ;  that  the  defendant  has  c 
or  threatened  to  use  such  trade  mark,  or  a  mark  c 
«lift*eriiig  therefrom  to  a  colourable  extent,  to  the  probi 
rleccption  of  the  public  and  injur}'  to  the  plaintiff : 
other  words,  the  statemc-nt  of  claim  must  allege  with  si 
cicnt  cleame>s  a  false  representation  of  some  kind  on 
j)art  of  the  defendant  Oforisoii  v.  Salmon,  2  Scott,  N 
449) ;  it  should  also  allege  that  the  defendant  has  pira 
tlie  plaintiff's  mark  in  connection  witli  goods  of  the  & 
class,  and  that  the  jilaintiff  used  a  similar  mark  i 
similar  manner  {Lav:sno  v.  Baiik  of  London^  25  L 
(X.  S.)  C.  P.  18S).  It  is,  however,  a  serious,  and  in  n 
cases  probably  a  fatal  error,  to  allege  in  an  action  for 
improper  use  of  a  trade  mark,  that  such  trade  marl 
"similar"  when  it  is  in  fact  identical  or  vice  vr.rml  (Wi 
V.  Kivdt,  4  Jur.  (N.  S.)  330). 
nffi-mnhi^  As  we  have  already  seen  it  is  unnecessary,  either 
ii  »,i .  j^jj^.^j^  ^^y  pi-QVQ  any  fraudulent  intent  on  the  part  of 

d(;fendant,  but  if  such  an  allegation  can  be  sustained 

evidence,  it  ought  to  be  alleged.     So  also,  although  it 

not  necessary  to  show  that  any  particular  person  or  pers4 

has  or  have  actually  bet?n  deceived,  yet,  where  the  fact  < 

be  proved  it  should  be  alleged. 

In  nrthni         In  an  action  against  an  en>^raver  to  restrain  him  fn 

\a'i!-lnn\    p>*iuting  and  selling  spurious  labels,  the  statement  of  cla 

should  allege  that  there  have  been  sales  of  goods  with  \ 

labels  altacheil,  l)ut  it  need  not  allege  that  the  defends 

sold  the  labels  with  the  intention  of  their  being  frauc 

lently  api»lied  (i5t'/o7uijr  v.  HhiWy  2  Sim.  240;  and  \ 

Fftrina  v.  Sllverlock,  1  K.  &  J.  o09). 

n/Msr  A  declaration  alleging  that  the  defendant  "  deccitfu 

hinfr/iiid'  and  fraudulently'*  prepared  and  sold  medicines  in  imi 

titit. 
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tion  of  medicines  prepared  by  the  plaintiflfs,  and  wrapped 
up  the  same  in  wrappers  in  order  to  denote  that  such 
medicine  was  the  genuine  medicine  prepared  and  sold  by 
the  plaintiffs,  was  held  to  disclose  a  good  cause  of  action, 
notwithstanding  the  fact  that  the  declaration  did  not  con- 
tain a  distinct  allegation  that  the  defendant  represented 
that  the  article  sold  by  him  was  manufactured  by  the 
plaintiffs,  but  only  tliat  ho  represented  it  to  be  medicine 
in  imitation  of  the  medicine  prepared  by  the  plaintiffs 
{Morison  v.  Salmooi,  2  Man.  &  G.  385). 

Where  the  plaintiffs'  pleading  is  tainted  with  scandal,  or 
anything  contained  in  it  is  unnecessaiy  or  embarrassing, 
the  defendants  should  proceed  to  strike  out  the  obnoxious 
clauses  under  0.  XIX.  r.  27,  R  S.  C,  1883. 

In  the  case  of  the  infringement  of  trade  marks,  as  in  staiement 
other  cases,  the  statement  of  claim  should  set  out  all  the  <2^<^'^"|*- 
material  facts  upon  which  the  plaintiff  relies,  and  particu-  sought  in. 
larly  the  user  by  the  plaintiflF,  or  his  predecessors,  of  the 
particular  trade  mark  or  trade  name  (describing  it).     If 
the  plaintiff  claims  as  assignee  he  should  show  how  and 
when  such  assignment  was  made.     The  acts  complained  of 
should  also  be  set  forth  and  charged  as  being  calculated  to 
deceive  the  public  to  the  detriment  of  the  plaintiflF  (see 
Mitchell  V.  Henry,  15  Ch.  D.  181).     The  remedies  for  an 
illegal  user  of  a  trade  mark  or  trade  name  are  (a)  An 
injunction.    (/3)  Damages,    (y)  Account.     (6)  The  delivery 
up  of  counterfeit  labels  for  the  purpose  of  destruction,  or 
in  some  cases  the  production  of  the  goods,  and  erasure  of 
marks  or  brands. 

The  plaintiflF  cannot  claim  both  damages  and  an  account, 
but  must  make  his  election. 

The  statement  of  defence  may,  and  in  most  cases  does,  ikfence, 
deny  the  allegations  contained  in  the  statement  of  claim. 
It  may  in  addition  set  up  that  the  trade  mark  is  bad  in 
itself,  or  by  reason  of  its  being  severed  from  the  goodwill ; 

Y  2 
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that  the  defendant  had  the  leave  and  license  of  the  plaintiff 
to  use  it,  or  that  the  plaintiff  is  precluded  by  laches  from 
complaining  of  the  infringement.  If  the  plain  tiff  is  guilty 
of  any  misrepresentation  with  respect  to  the  mark,  that 
also  sliould  be  pleaded  (sec  Macfarlane  v.  Oak  Foundry 
Co,,  10  Ct.  of  Sess.  Cas.  801),  as  well  as  want  of  regis- 
tration. 
Of  infancy      It  is  no  defence  to  an  action,  or  to  any  indictment  for 

•—had,  ,        ,  ,  , 

infringement,  that  the  defendant  is  an  infant,  nor  can  the 
defendant  show  that  the  plaintiflfs  trade  marks  have  been 
infringed  by  others,  unless  at  the  same  time  he  can  prove 
that   the   infringement   took   place  with   the    plaintiff's 
knowledge    and    acquiescence    (Ford    v.    Foster,    L.   R 
7  Ch.  Gil. 
Inspection      Under  25  &  2G  Vict.  c.  88,  s.  21,  the  Courts  may  either 
servation,   in  an  action  on  the  case,  or  in  the  more  usual  action  for  an 
injunction  and  account,  make  an  order  for  the  inspection 
of  any   manufacture   or    process,   and  of   every   chattel, 
article,  and  thing  in   the   possession  or  power   of  the 
defendant  alleged  to  have  thereon,  or  in  any  way  attached 
thereto,  any    forged  or   counterfeit  trade  mark,    or  any 
trade  mark,  falsely  or  wrongfully  applied,  and  every  or 
any  instrument  in  the  possession  or  power  of  the  defen- 
dant used  or  intended  to  be  or  capable  of  being  used,  for 
producing  or  making  any  forged  or  counterfeit  trade  mark, 
or  for  falsely  or  wrongfully  applying  any  trade  mark  (see 
also  R.  S.  C,  1883,  O.  L.  rr.  3,  4,  5). 
Discovery,       By  the  Merchandise  Marks  Act,  1862,  s.  C,  any  person 
who  shall  have  sold,  uttered,  or  exposed  for  sale  or  for 
the   purpose   of  trade   or   manufacture,   any  article,   to- 
gether  with   any   forged    or    counterfeited   trade   mark, 
or  together  with  the   trade  mark  of  any  other   person 
used    without    lawful    authority    or    excuse,    is    bound 
upon   demand   in   writing,   to  give   full   information   in 
writing  of  the  name  and  address  of  the  person  from  whom 
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lie  purcliased  or  obtained  such  chattel,  and  in  case  of 
refusal  may  be  summoned  before  a  justice  and  fined. 
Such  refusal  is  also  to  bep^'iwrf./rto/e  evidence  that  the 
person  so  refusing  was  aware  of  the  illegal  circumstances. 
Full  provision  for  discovery  by  means  of  interrogatories, 
and  for  the  production  and  inspection  of  documents  is  made 
by  R.  S.  C,  1883,  O.  XXXI.  r.  1—28.  The  provisions 
of  the  Merchandise  Marks  Act  respecting  any  proceed- 
ing, judgment,  or  conviction  for  any  act  thereby  declared 
to  be  a  misdemeanour  or  oifence,  are  not  to  exempt 
or  excuse  any  person  from  answering  or  making  discovery 
upon  examination  as  a  witness,  or  upon  inten*ogatories  in 
any  suit  or  other  civil  proceeding.  No  evidence,  however, 
which  any  person  shall  be  compelled  to  give  or  make,  is 
admissible  in  evidence  against  such  person  in  support  of 
any  indictment  for  a  misdemeanour  at  common  law,  or 
otherwise,  or  of  any  proceeding  under  the  provisions  of  the 
Act  (25  &  2G  Vict.  c.  88,  s.  11). 

A  defendant  is  bound  to  disclose  the  names  of  all  persons 
to  whom  he  has  sold  any  goods  with  the  mark  complained 
of  affixed,  or  to  whom  he  has  sold  goods,  which  he  will  not 
swear  were  not  so  marked  (Leather  Cloth  Co.  v.  Hirsch- 
field,  1  Eq.  299),  but  where  the  defendants  declined  to 
show  certain  entries  and  letters  admitted  to  relate  to  the 
matters  in  question  in  the  cause,  it  was  held  that  they 
were  justified  in  their  refusal,  for  if  compelled  to  disclose 
the  names  of  customers,  or  the  names  of  persons  to  or  from 
whom  letters  were  sent  or  received,  or  any  prices,  such 
discovery  might  be  used  in  a  manner  prejudicial  to  the 
defendants  in  their  trade,  and  was  not  in  the  particular 
case  at  all  likely  to  assist  the  plaintiffs  in  making  out  their 
case  at  the  hearing  {Cai^'er  v.  Pinto  Leite,  L.  R.  7  Ch.  90.) 

The  owner  of  a  trade  mark  and  his  agent  cannot  sue  Joinder. 
jointly,  although  the  name  of  the  agent  appear  on  the 
trade  mark   {Dekmdre  v.  Shaw,  2  Sim.  237).     Where, 
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however,  two  persons  are  interested  in  a  trade  mark, 
either  can  sue  to  the  extent  of  his  interest  (Hine  v.  Lart, 
10  Jur.  106  ;  Dent  v.  Tui-pin,  2  J.  &  H.  139) ;  but  if  they 
are  assignees  they  must  first  be  registered  in  lieu  of  the 
assignor,  and  it  has  been  seen  that  under  certain  circum- 
stances the  title  of  a  plaintiff  assignee  is  intrinsically  bad. 
{Ante,  pp.  236,  244.)  Where  two  persons  derived  from  a 
common  predecessor  in  their  respective  businesses,  the  right 
to  use  a  certain  name  as  a  trade  mark,  it  was  held  that  either 
might  sue  for  an  injunction  and  an  account  without  the 
joinder  of  the  other  {Soutliornw.  Reynolds,  12  L.  T.  (N.  S.) 
75.)  The  question  as  to  how  far  the  multiplication  of 
owners  of  a  trade  mark  may  be  carried,  so  as  to  enable  all 
or  any  of  them  to  take  proceedings  in  respect  thereof,  has 
not  yet  been  judicially  determined  (see  the  judgment  in 
Batty  V.  Hill,  1  H.  &  M.  264.) 

The  registered  owner  of  a  trade  mark  having,  since  notice 
of  an  application  under  the  old  Act  to  strike  the  trade 
mark  off  the  register,  gone  into  liquidation,  the  trustee  was 
made  a  party  to  the  proceedings  by  notice,  under  R.  S.  C. 
O.  L.  r.  4  (now  R.  S.  C,  1883,  O.  XVII.  r.  4) ;  (Re  Rowe, 
48  L.  T.  (N.  S.)  388). 

The  fullest  provision  for  amendment  is  made  by  the 
Rules  of  the  Supreme  Court,  1883,  O.  XVI.,  by  the 
substitution  and  addition  of  parties,  and  in  case  of  doubt 
two  defendants  can  be  joined. 
Account,  I^  is  ^^^  ^^^^  universal  practice  in  every  action  for  the 
infringement  of  a  trade  mark,  to  claim  either  an  account 
or  damages  in  addition  to  an  injunction,  and  the  writ 
should  be  endorsed  with  a  statement  of  the  relief 
requu'ed.  Formerly,  it  was  considered  that  the  injunc- 
tion was  subordinate  to  the  account,  but  as  in  many  and 
indeed  most  cases  at  the  present  day,  the  primary  object 
is  to  obtain  an  injunction,  it  may  be  taken  as  a  well  de- 
fined rule  that  the  account  is  subordinate  to  the  injunction 
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(Barnett  v.  Lcuchars,  13  L.  T.  (N.  S.)  495 ;   Shi'invriyht 
V.   Clements,    19    W.  R.   599  ;   and  see  the  remarks  of 
Romilly,  M.  R.,  in   Cartier  v.   Carlile,  81   Beav.   292). 
Where  a   person   has  innocently  made  use  of  another's  None 
trade  mark,  and  sold  goods  marked  therewith,  he  will  be  v-^^j^ ' 
restrained  by  iniunction,  but  he  cannot  be  made  to  account  «^^'^*'' 

•^      *'  ignorance, 

save  in  respect  of  sales  and  profits  acquired  after  the  facts 
came  to  his  knowledge  (Moef  v.  Covston,  33  Beav.  578 ; 
Edehten  v.  EdeUten,  1  De  G.  J.  &  S.  185),  but  if  the 
defendant  knew  he  was  using  a  trade  mark  belonging  to 
somebody,  he  is  liable  to  account,  and  the  fact  of  his  not 
knowing  the  particular  owner  is  immaterial  {Cartier  v. 
Carlile,  sitpi^a). 

Wliere  a  plaintiff  is  guilty  of  gross  laches  he  cannot  Or  where 
claim  either  an  account  or  an  injunction  {Beardv,  Turner,  ^J^^-^j^ 
18  L.  T.  (N.  S.)  747 ;  see  Hannson  v.  Taylor,  11  Jur.  ^<^^- 
(N.  S.)  408),  and  under  no  circumstances  can  he  have  both 
an  account  and  an  inquiry  as  to  damages,  but  he  must 
make  his  election  between  them  {Neihon  v.  Betts,  L.  R. 
5  H.  L.  1). 

Where  one  of  two  or  more  joint  ownei^s  of  a  trade  Method  of 
mark  obtains  an  account,  the  proper  method  of  taking  it, 
is  to  find  out  what  profits  the  defendant  has  made  from 
the  sale  of  the  articles  wrongfully  marked,  and  the  plain- 
tiff is  then  entitled  to  his  proper  proportion  thereof  {Dent 
V.  Turjnn,  2  J.  &  H.  189).  A  defendant  will  as  a  rule 
have  to  account  for  the  profit  made  by  him  during  the 
six  years  previous  to  the  issuing  of  the  writ  {Cartier  v. 
Carlile,  supi^a ;  Ford  v.  Foster,  L.  R.  7  Ch.  Gil),  unless 
he  was  ignorant  of  his  own  wrong-doing,  in  which  case  he 
will,  as  already  mentioned,  only  account  from  the  time  he 
became  aware  of  it. 

In  taking  the  account,  bad  debts  cannot  be  entered  as 
profits,  nor  on  the  other  hand  can  the  cost  of  manufacturing 
the  goods  in  respect  of  which  the  bad  debts  have  been 
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incurred,  be  set  against  the  contra  side  of  the  account  ( 
Eddsten  v.  EcMsten,  10  L.  T.  (N.  S.)  780). 
Damages.  Damages  are  either  nominal  or  special,  and  to  reco 
the  latter  a  plaintiff  must  prove  special  injury  proxi mat 
resulting  from  the  defendant's  conduct,  but  to  obt 
nominal  damages  he  need  not  prove  anytliin^j^  save  tl 
his  rights  have  been  invaded  (Blofehl  v.  Pnyne,  4  B. 
Ad.  410 ;  Morison  v.  Halnion,  2  Scott,  X.  R.  453,  / 
Erskine,  J. ;  lioflgers  v.  Koxvill,  5  C.  B.  122,  ^>cr  Wil( 
C.  J. ;  (y/iappeU  v.  Davidson,  2  K.  &  J.  128) ;  therefoi 
where  the  acts  of  the  defendant  are  calculated  to  indu 
purchasers  to  Ix'lievc  that  the  defendants  arc  selling  ti 
plaintiiTs  commodity,  it  is  not  necessary  for  the  plaint 
to  prov(;  any  actual  damage  (Braham  v.  Beaucham 
7  Ch.  D.  84S). 

As  in  the  case  of  an  account,  a  defendant  is  liable 
damages  from  such  time,  not  exceeding  six  years,  when  1 
first  became  aware  that  he  was  infringing  the  trade  mar 
but  not  further  or  otherwise  (see  Edelsten  v.  Edehte 
Hupra ;  Cartier  v.  Carl  lie,  84  Beav.  292  ;  Moet  v.  Gousto 
33  Beav.  578).  No  definite  rule  seems  to  exist  for  asce 
taining  the  extent  of  any  actual  damage,  and  in  practi< 
the  plaintiff's  remedy  lies,  perhaps,  more  common 
in  the  equitable  "security  for  the  future,*'  than  ] 
the  legal  indemnity  for  the  past  (Sedgwick  on  Damage 
728). 
Mnitiurc  of  The  measure  of  damages  has  been  said  to  be  the  plaii 
t  imnges.    ^j^,^  j^^^  ^j  pj.^g|.  ^^  gales  Sustained  in  consequence  of  tl 

defendant's  sales  of  the  pirated  article  (Taj/Zor  v.  Carpentet 
2  Woodb.  &  M.  (Amer.)  1) ;  but  this  is  a  rule  diflicult 
application,  for  it  cannot  be  assumed  that  the  goods  so 
by  the  defendant  would  in  the  ordinary  course,  and  bi 
for  the  defendant's  conduct,  have  been  sold  by  the  plaii 
tiff  {Leatlier  Cloth  Co.  v.  Hirschfield,  1  £([.  299),  tl 
inquiry  is  "  what  damages,  if  any,"  not  as  in  Patent  caa 
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"  what  damage,  &c.  "  (see  Davenport  v.  Rylands,  1  Eq. 
308).  An  order  is  sometimes  made  that  the  defendant 
do  keep  an  account  of  the  sales  made  by  him,  with  a  view 
to  the  payment  of  the  illegal  profit  to  the  plaintiflf  (Spot- 
tiswoode  V.  Clark,  10  Jur.  1048,  2  Ph.  154). 

In  the  absence  of  any  special  reason  to  the  contrary  it 
might  fairly  be  argued  that  the  true  measure  of  damages 
in  cases  of  the  kind,  should  be  arrived  at  by  reference  to 
the  defendant's  sales  (see  Pitts  v.  Hall,  2  Blatch.  229  ; 
Graham  v.  Plate,  40  Cal.  593). 

In  an  action  on  the  case  for  deceit  by  the  vendee  of  In  actum 
goods  having  a  trade  mark  improperly  affixed,  the  measure 
of  damages  would  seem  to  be  the  difference  between  the 
actual  value  of  the  article,  and  what  would  have  been  its 
value  if  the  proper  trade  mark  had  been  affixed,  together 
with  damages  for  any  loss  which  is  the  direct  and  natural 
consequence  of  the  plaintiff's  acting  on  the  faith  of  the 
vendor's  tacit  statement  {Mwllett  v.  Mason,  L.  R.  1  C.  P. 
559  ;  Clarke  v.  Dickson,  6  C.  B.  (N.  S.)  453). 

Under  the  19th  section  of  the  Merchandise  Marks  Act,  i/^^i^ 
1862,  the  vendor  of  an  article  bearing  a  trade  mark,  war- 19^*  J«^ 
rants  the  latter  to  be  genuine  and  true,  unless  the  con-  dix  Marks 
trary  is  expressed  in  writing,  signed  by  or  on  behalf  of  t.he      ' 
vendor.     In  an  action  under  this  section,  the  measure  of 
damages  would  be  the  difference  between  the  actual  value 
of  the  article,  and  what  would  have  been  its  value  had  it 
conformed  to  the  warranty  (see  Jon^s  v.  Just,  L.  R.  3  Q. 
B.  197)  ;  it  would  however  seem  to  be  doubtful  whether 
the  vendee  is  entitled  to  damages  arising  from  his  acting 
on  the  faith  of  the  warranty  being  true  (ibid.). 

In  an  action  on  the  case  at  Common  Law,  it  is  probable  in  action 
that  at  least  nominal  damages  would  be  recoverable,  on  ^^''^^^ 
proof  of  such  facts  as  would  be  satisfactory  to  a  court  of 
Equity  in  an  action  there  (see  Sebastian  on  Trade  Marks^ 
99 ;  Judicature  Act,  1873,  s.  25,  sub-sec.  11). 
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Under  By  the  Merchandise  Marks  Act,  18C2    (25    &   26  Vict 

2,2nd  sect.  "^  .  ^ 

Merchan-    c.  88,  8.  22),  an    action    of   damages    may   be    brought 

disc  Marks         .,  vr  x_r-j.Aj  i 

Act  1862.  against  any  person  who  forges  or  counterfeits  a  trade  mark 
or  does  any  of  the  other  acts  or  things  specified  in  this 
section,  and  an  injunction  will  also  be  granted  for  pre- 
venting a  repetition  or  continuance  of  the  wrongful  act 
complained  of. 

Costs.  The  question  of  costs  turns  upon  the  conduct  of  the 

parties  in  the  matter  (Kerr  on  Injunctions,  382),  and  as 
a  rule   the  costs   follow  the   event  as   in   other  actions. 
Where,  however,  a  plaintiff  engages  in  litigation  which 
has  become  unnecessary,  he  will  get  no  costs  (Hudson  v. 
Bennett,  12  Jur.  N.  S.  519),  and   the  same  is    the  rule 
where   a   defendant  has   offered   to    submit   and    volun- 
teered to  give  everything  that  the  plaintiff  can  reasonably 
require   {Nvmn  v.  D' Alhuqiterque^  34  Beav.    595),    and 
such  offer  on  the  part  of  the  defendant  must  include  an 
offer   of  all  costs    occasioned   by  his  improper   conduct 
(Burgess  v.  Hills,  26  Beav.  244  ;  Burgess  v.  Hately,  26 
Beav.  249  ;  Nunn  \.D* Albuquerque,  stqyra),  since  an  offer 
to  pay  part  of  the  costs  will  not  suffice  (Geai^  v.  Norton, 
1  De  G.  &  S.  9).     The  mere  fact  that  a  defendant  sub- 
mitted to  an  injunction,  was  held   not  to   be  a  special 
ground  under  O.  LXV.  r.  9,  for  taxing  the  costs   on  the 
higher  scale ;  otherwise  the  Court  would  be  inflicting  a 
punishment  on  him  for  submitting  at  once  (Hudson  v. 
Osgerhy,  W.  N.  1884,  p.  83).     Should  a  plaintiff  however 
demand  more  than  the  defendant  has  offered,  he  proceeds 
at  his  peril  {Bass  v.  Dawber,  19  L.  T.  (N.  S.)  627), 

Where  an  innocent  person  has  in  his  hands  or  under 
his  control  goods  bearing  a  forged  trade  mark,  he  should 
submit  directly  the  fact  is  brought  to  his  knowledge, 
otherwise  he  will  be  liable  to  the  costs  of  an  action 
(Upmcmn  v.  Forester,  24  Ch.  D.  231). 
Where  both  plaintiff  and  defendant  are  guilty  of  decep- 
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tion  each  must  pay  his  own  costs  {Eatcourt  v,  Estcourt 
Hop  Essence  Co.,  L.  R.  10  Ch.  276),  and  where  a  person 
charged  with  imitating  another's  trade  mark,  escapes  an 
injunction  by  an  adroit  nicety  of  procedure  he  will  barely 
get  his  costs  (Bass  v.  Dawber,  19  L.  T.  (N.  S.)  627). 

Where  the  defendant's  fraudulent  intent  is  evident,  or 
even  merely  suspicious,  and  the  plaintiff  loses  his  remedy 
through  laches f  the  defendant  may  still  have  to  pay 
his  own  costs  (see  Rodgers  v.  JRodgers,  31  L.  T.  (N,  S.) 
285). 

Should  a  plaintiff  make  charges  which  he  is  unable  to 
substantiate,  he  may  have  to  pay  the  costs  occasioned 
thereby,  even  although  he  obtains  an  injunction  with 
costs  (Pierce  v.  Franks,  15  L.  J.  Ch.  122;  see  Perks 
V.  Hally  W.  N.  1881,  p.  Ill),  and  on  a  motion  for  an 
interlocutory  injunction,  where  the  plaintiff  is  barred  by 
reason  of  his  delay,  the  costs  are  costs  in  the  cause 
(Isaacson  v.  Thompson,  20  W.  R  196  ;  Brook  v.  Evans, 
2  L.  T.  (N.  S.)  740 ;  Wallis  v.  Wallis,  4  Drew.  468.  A 
plaintiff  need  not  give  notice  of  action  in  order  to  entitle 
himself  to  his  costs  (see  Upmann  v.  Forester,  supra. 

Where  the  registration  of  certain  trade  marks  was 
ordered  to  be  rectified,  and  the  registered  proprietor  did 
not  consent  to  the  rectification,  but  appeared  by  counsel 
at  the  hearing,  the  question  of  costs  was  held  regulated 
by  certain  considerations,  which  are  explained  and  set 
forth  in  a  recent  case  on  the  subject  (Me  Kuhn,  53  L. 
J.  Rep.  (Ch.)  238,  and  refer  to  Re  Hyde  d  Co,,  7  Ch.  Div. 
724). 

A  respondent  who  was  a  forwarding  agent  had  notice 
from  the  appellant  that  the  latter  did  not  seek  to  vary 
the  order  of  the  Court  below  as  to  costs :  held  that  ho 
appeared  on  the  hearing  of  the  appeal  at  his  own  cost 
( Upmann  v.  Elkan,  L.  R  7  Ch.  130). 

The  expression  "  costs  of  and  incident  to  all  proceedings 
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'/  •;,';  T/vi':  M.?in:^  Il:ik!*.  lSr«5Liz.iL  ie»*  punae^  o|ip 
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^/^<  /«  /iroo/JrftfiJf  Tnf^h  Mari.  <•  CI.  D.  CIS,  and 
/i'/w  ¥',  k  47  Vkx  c.  .>7,  K  6fi  :  T.  IL  Rule  »  . 

Wh'?r';  if  J  an  surtion  for  infringement,  the  jud^e  cert 

iir»'l<rr  ^  ^  4  Vict,  c,  24,  that  sacfa  action  wa$  brougb 

try  a  ri^hi  wt  hh  to  entitle  the  plaintiff  to  ooinsvit  was  ] 

iiitii  \tti  wsm  juHtified  in  so  doing  (Morison  v.   Sain 

2   Man  A  a.  385) ;  by  O.  LXV.  r.  1   (R  S.  C.   18 

i^t(i  iumin  of  and  incident  to  all  proceedings  in  the 

i  jtrt*uui  Court  are  in  the  discretion  of  the  Court,  provi 

I  that  when  any  ar;tion,  cause,  matter,  or  issue,   is  ti 

1  with  a  jtiry,  thrj  costs  shall  follow  the  event,  unless 

jimI|(()  or  th(!  (jotirt  shall  for  good  cause  otherwise  01 

(mi'o   t^tirHttuM  V.  Tinlinfi,  2  C.  P.  D.  119,  approved 

(iariu'ii  V.  HratUry,  \\  App.  Cas.  944). 

rnniM  nil  IJ ruler  25  c^  20  Vict.  c.  88,  s.  23,  a  defendant  in  a  qui  t 

rlw/i?/"      twihm  nndor  thci  Act,  recovers  costs  as  between  attor 

ihuirr        ,^u^|   pjjpjii,   unlesH   the   Court  shall   otherwise   order, 
yn  .(•  an  ,  ' 

r«w.  r*.  SN,  which  (»v(«nt  hn  obtains  costs  as  between  party  and  pc 

,swuri/ff     only,  an«l  by  Hc»dion  24,  a  plaintiff  in  a  similar  action  r 

bf»  oonipc^lhHl  to  give  security  for  costs  : 

(rt)  Whore  in  the  opinion  of  the  Court  or  a  judge 

has  no  ground  for  alleging  himself  aggrieved,  c 

{fi)  Where  ho  is  not  within  the  jurisdiction,  or 

(y)  NV hero  ho  has  not  sufficient  property  to  be  abh 

t>ay  costs  to  the  defendant  in  case  the  lat 

should  be  successfuK 
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The  effect  of  the  section  would  appear  to  be,  that  in 
order  to  compel  the  plaintiff  to  give  security  for  costs,  it 
will  be  necessary  for  the  defendant  to  show  that  the 
plaintiff  has  no  ground  for  alleging  himself  aggrieved, 
and  in  addition  either  that  he  is  not  within  the  jurisdic- 
tion of  the  Court,  o?*,  that  he  has  not  suflScient  property 
to  satisfy  the  defendant's  costs  in  case  he  should  be  called 
upon  to  pay  them. 


■ 
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FORMS    OF    INFORMATION,  PLEADINGS, 

AND    NOTICES 

Under  the  Several  Copyright  Acts,  the  Merchandise  Marks 
Act,  18G2,  and  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  together  with  Transcripts  of  Forms  of  Injunc- 
tions. 

1.  Informat'um — Import Ituj  a  Book pnhlisl\M  in  the  United  Kingdom, 
and  reprinted  out  of  th4!  Br'dl'ili  Dominions  {ante,  pp.  32,  174). 

\      The  information  [or  complaint]  of  A.  B.,  of  , 

'to  wit.  \  Gentleman,  taken  this  day  of  ,  in  the  year 

)  of  our  Lord  ,  before  me,  the  undersigned,  one  of  her  6  <fc  6  Vict, 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  [county]  of  ^'  *5,  s,  17. 

at  in  the  same  [county ],  who  saith  that  C    D., 

of  ,  in  tlie  county  of  ,  not  being  the  proprietor  of 

the  copyright,  or  a  person  authorised  by  him,  of  a  certain  printed 
book  entitled  ,  and  first  composed  [or  written,  or  printed] 

and  published  in  that  part  of  the  United  Kingdom  called  [England], 
and  in  which  said  book  there  then  was  and  now  is  copyright,  and 
reprinted  out  of  the  British  dominions,  to  wit,  at  ,  unlaw- 

fully did  on  th.e  day  of  import  or  bring  [or  cause  to  be 

imported  or  brought]  for  sale  [or  hire]  into  that  part  of  the  British 
dominions  called  [five]  copies  of  the  said  book,  contrary  to 

the  45th  chapter  of  the  stat.  5  &  6  Vict,  section  17. 

Sworn,  &c. 

N.B.  If  the  defendant  is  charged  with  hwwingly  selling, 
publishing,  or  exposing  to  sale  or  letting  to  hire,  or  with  having 
in  his  possession  for  sale  or  hire  any  such  book,  the  above  form 
must  be  altered  accordingly. 
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2.  liifuniiitliwi — Iiifriiighaj  Cupyright  in,  Paititing,  Droit 
rhutuijru^  (tuitt,  pp.  93,  181). 
(Huadiiig  as  in  No.  1.) 

Who  aaith  tliftt  C.  D.,  of  ,  in  the  county  of 

tliu  tluy  iif  at  ,  being  the  author  of 

[iiiiiitiiig  [ilmu'iiiK,  "r  photogrnph]  roiiresenting  [deseribi 
ciiUuil  |uuiui:ig  it],  in  wliicb  tht-ru  is  subsisting  copyright, 
lawfully,  tiiiJ  without  tlio  cungunt  of  A.  B.,  the  proprieto: 
i-,f  '^fiB  saiilciii.yright,  iliiJ  utter  Imviiig  sukl  or  disposed  of  such  ci 
,_  o'  '  rciHiiit  [fo|>y,  coloiinilily  iiiiitiitf,  nr  otherwise  multiply] 
[liiru,  uxl libit ii 111,  or  dintrilnition,  or  cause  or  procure  t 
pcatuil,  &c.\  thu  said  iKtiiitiii);  \>ir  drawing,  or  photograpl 
design  uf  suuh  jHuiitiug,  &«;.],  contrary  to  the  G8th  chapte 
stut.  'la  &  ^il  Vict,  lection  (>J. 

N.  It.  If  the  defund&iit  (whether  the  author  or  uot,  au 
he  in  not  tliu  i>rci]>riutoi')  is  charged  with  hiitmivgly  import 
any  jiai-t  of  thu  (.'iiited  Kingdom,  or  ktuiv'uKjIy  soiling,  ur 
iligi  cr  letting  to  liirc,  or  exhiliiting,  iir  distributing,  or  oOi 
Hale,  &ii;  ("'  cniising  nr  ]irociiring,  &e.,  any  rejietition,  < 
imitation  of  tliu  said  painting,  &c.,  ur  the  design  thorouf, 
tlie  rotpiirud  consent,  the  above  foiin  shuidd  be  altered  uccc 

a   hiJormaUi'H-  I'uftiiuj  •.fruMi,,,,,  .(-c.,  mntmiting  altrru 
or  for  III.-  iiiHitl.r'^l  inirk  of  the  mithor  <ir  mnher  (ante,  pp.! 

(Heading  OS  in  Nu.  1.) 

Who  saith  that  C.  D,,  of  ,  in  the  county  of 

on  the  (hiy  of  ,  at  ,  without  the  cor 

A.  It.,    the  author  or  maker  of  a  certain  painting  [drai 

photograph,  or  negiitive  of  a  ]ihotograph],  called  ,  unl 

^fi  •!■  'ie      did  iiiaku,  dnriii;;  the  life  uf  the  author  or  maker  of  tucli  i 

CiW.  c.  (JB,  [drawing,  or  photogriLiih,  or  ni-giitive,  &c.]  the  said  work  [m 

*■  ''  or  eopii'H  of  suL'li  work]  with  curtain  alterations  therein  n 

■oniu  othor  iHimon  nu  or  for  the  unaltered  work  of  such 

or  n)ak«r,  contraty  to  the  (iSth  chapter  of  the  atatnte  35  &  ! 

N.B.-  -It  the  defendant  is  cliarged  with  kamciiyJii  sel 
publishhig,  or  offering  for  sale,  such  work  ur  any  copies  so 
OH  afiircsaid,  the  ilIhivu  fonii  nniBt  bu  varied  accordingly. 

4.  iii/.™u(iuji— Fun/iNj/K  TnttlfMark. 
■\      The  infonuation  and  complaint,  &c.  (see  Form 
25  <t  26      ,       ~,  \  who  saith  that  C.  D.  of  in  the  county  of 

Via.  c.  88,  *"  ""■  J  on  the  day  of  ,  at  ,  with  ii 
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defraud  [or  to  enable  A.  B.,  to  defraud],  E.  F.  unlawfully  did  forge 
[ar  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited]  a 
certain  trade  mark,  to  wit  [see  sec.  10]  contrary  to  the  88th  chapter 
of  the  statute  25  &  2G  Vict,  section  2. 
Sworn,  &c. 


5.  Information — Assisthvg  in  the  Forging  of  a  Trade  Mark. 

(Heading  as  in  Form  No.  4.) 

Who  saith  that  C.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  with  intent  to 
defraud  unlawfully  did  aid,  abet,  counsel,  and  procure  the  commission 
of  an  offence  which  is  by  the  Merchandise  Marks  Act,  1862,  made  25  <t-  26 
a  misdemeanor,  that  is  to  say,  the  said  C.  D.  did,  with  such  intent  Vict,  c.  88, 
as  aforesaid,  unlawfully  aid,  abet,  counsel,  and  procure  one  A.  B.,  ^'  ^^' 
of  to  forge  [or  counterfeit]  a  certain  trade  mark,  to  wit  [see 

sec.  10],  contrary  to  the  88th  chapter  of  the  statute  25  &  26  Vict, 
section  13. 


6.  Information — Fahdy  Applying  a  Trade  Mark,  wUh  intent,  cfcc. 

(Heading  as  in  Form  No.  4.) 

Who  saith  that  C.  D.,  of  ,  in  the  city  of  ,  did  on 

the  day  of  at  aforesaid,  with  intent  to 

defraud  [or  to  enable  A.  B.  to  defraud]  E.  F.  unlawfully  apply 
[or  cause  or  procure  to  be  applied]  a  certain  trade  mark  [or  any  25  tt  26 
forged  or  counterfeited  trade  mark]  to  wit  [see  sec.  10]  belonging  yict.  c  88, 
to  one  G.  H.,  to  a  certain  chattel  or  article,  to  wit  a  ,  not  *'    • 

being  the  manufacture,  workmanship,  production,  or  merchandize 
of  the  said  G.  H.  denoted  [or  intended  to  be  denoted]  by  the  said 
trade  mark  [or  forged  or  counterfeited  trade  mark]  contrary  to  the 
88th  chapter  of  the  statute  25  &  26  Vict,  section  2. 

N.B.— If  the  charge  against  the  defendant  is  of  applying  or  causing 
to  be  applied  a  trade  mark  or  any  forged,  &c.,  to  any  chattel  or 
article,  not  being  the  particular  or  peculiar  description  of  manufac- 
ture, workmanship,  production,  or  merchandize  denoted  [or  in- 
tended to  be  denoted]  by  the  trade  mark  or  forged^  &c.,  the  above 
form  must  be  altered  accordingly  (see  sec.  2). 

7.  Information — Applying  a  forged  Trade  Mark  to  awy  vessel  enclosing 

an  article, 

(Heading  as  in  Form  No.  4.) 

Who  saith  that  0.  D.  of,  Ac,  on,  &c.,  at,  <fec.,  with  intent  to 
defraud  [or  to  enable  A.  B.  to  defraud]  E.  F.,  unlawfully  did  apply 
[or  cause  or  procure  to  be  applied]  a  certain  trade  mark  [or  any 

z 


tt% 


<^  btfid,  <^  rttl,  </r  xkkeiy  or  hhd,  or 


\fjr  WM  K^d,  //r  WM  nnercd,  ^^  exj^ae^i  for 
''^J  pui^j««:  of  tnde  or  noimfftcsure*  o. 
iA  the  KUtote  ^  dk  2^  Via.  Kccoc  3. 


8.  iH/ormatUyn-^StUifvij  articU*  vtUkfifrj^  orfalm  Tr^it  Math 

attacked, 

(Heading  m  in  Fonn  No.  1.) 

lIVlioMUthUuUC.  D.,of  At  ,  on  the  d^ 

c^  y  imlAwfaUy  did  lell  [or  utter,  or  expose  for  Hk^  v 

•zpoae  for  any  purpoae  of  trade,  or  Tnanwfartnre,  or  canae  or  pioean 

tr>  lie  arildy  or  uttered,  or  expoited  for  nie,  or  for  pnrpoeea  of  tiade^ 

or  uanufactare]  a  certain  chattel,  [ur  article]  to  wit  m  , 

Udf26      together  with  a  certain  forged  and  coonterfeited  trade  mazky  whiek 

VUt,  c,  HS,  iif,  the  laid  C.  D.  then  well  knew  to  be  forged  and  counterfeited 

''  [*^  together  with  the  trade  mark  of  one  A.  B.  applied,  or  med 

jfalaelj,  or  wrongftdlj,  or  without   lawful   authority  and  excoK, 

which  he  the  said  C.  D.  then  well  knew  to  have  been  so  applied  or 

uied  aa  aforesaid],  contrary  to  the  88th  chapter  of  the  statute  25  & 

26  Vict,  section  4« 


9.  LiformatUm — Summons  on  Refusal  of  Vendor  of  Article  heari»g 
false  Trade  Mark  to  give  information  as  to  where  he  procured  it 
{ante,  p.  324). 

(Heading  as  in  Form  No.  1.) 

Who  saith  that  C.  D.,  of  ,  did,  on  the  day  of 

,  sell  [utter,  or  expose  for  sale,  or  for  the  purpose  of  trade 

(fT  manufacture,  or  cause,  or  prociure  to  be  sold,  &c.2  a  oeriam 

26  iff  26      chattel  [or  article],  to  wit,  a  ,  together  with  a  certain  fofged 

yiH.  c.  88,  and  counterfeited  trade  mark  belonging  to  this  complainant  [or 

'*  together  with  the  trade  mark  of  this  complainant  used  without 

lawful  authority  or  excuse],  and  that  this  complainant   did  on  the 

day  of  last,  at  the  last-known  dwelling-house  of 

the  said  C.  D.  [or  at  the  place  of  sale  or  exposure  for  sale  of  the 

said  chattel  [or  article]  ]  deliver  or  cause  to  be  left  a  demand  in 

writing  requiring  the  said  C.  D.  to  give  to  this  complainant  [or 

to  ,  his  attorney  or  agent]  within  forty-eight  hours  after 

such  demand,  full  information  in  writing  of  the  name  and  address  of 

the  person  from  whom  he  the  said  C.  D.  purchased  or  obtained  su^ 

cliattul  [or  article],  and  of  the  time  when  he  obtained  the  same^ 
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and  that  the  said  C.  D.  hath  refused  and  neglected  to  give  the 
information  aforesaid,  contrary  to  the  88th  chapter  of  the  statute 
25  &  26  Vict,  section  6. 


10.  Inf(/rmation — SeUiiig  or  Exposing,  etc. ,  Articles  with  False 

Statemeihts  of  QuaiUUies,  dbc, 

(Heading  as  in  Form  No.  1.) 

Who  saith  that  C.  D.,  of  at  on  unlaw- 

fully did  sell  [or  utter,  or  expose  for  sale,  or  for  any  purpose  of 
trade  or  manufacture,  or  did  cause  or  procure  to  be  sold,  &c,]  a 
certain  chattel  [or  article]  to  wit  ,  upon  which  to  the  know- 

ledge of  the  said  C.  D.,  was  then  put  [or  upon  any  cask,  bottle,  or 
stopper,  or  vessel,  or  case,  or  cover,  or  wrapper,  or  band,  or  reel,  y^     gg 
or  ticket,  or  label,  or  other  thing,  together  with  which  such  chattel  [or  $,8,  * 

article]  was  sold,  or  uttered,  or  exposed  for  sale,  or  for  any  piirx)ose 
of  trade  or  manufacture,  used  or  employed  to  expose  or  exhibit  the 
said  chattel  [or  article]  for  sale]  a  certain  false  description  [or  state- 
ment, or  indication]  of  or  respecting  the  number  [or  quantity,  or 
measure,  or  weight]  of  such  chattel  [or  article,  or  the  place  or 
country  in  which  such  chattel  [or  article]  was  made,  manufactured, 
or  produced],  to  wit  [describe  the  false  description],  contrary  to  the 
88th  chapter  of  the  statute  25  &  26  Vict,  section  8. 


11.  Information — Falsely  Describing  a  Trade  Mark  as  Registered, 
{Patents f  Designs,  and  Trade  Marks  Acts,  1883.) 

(Heading  as  in  Form  No.  1.) 

Who  saith  that  C.  D.,  of  in  the  county  of  ,  did 

on  the  day  of  at  aforesaid,  unlawfully  sell 

a  certain  article,  to  wit,  a  ,  having  thereon  a  certain  device  46  ds  47 

[or  mark,  or  brand,  or  heading,  or  label,  or  ticket]  with  the  word  ^^'  ^-  ^^> 
** registered "  [or  any  other  word]  impressed  on  [or  otherwise*' 
applied  to]  the  said  article,  contrary  to  the  57th  chapter  of  the 
statute  46  &  47  Yict.  section  105. 


12.  Action  for  Damages  for  the  Piracy  of  an  Engrawng  (17  Geo.  III. 

c.  57,  ante,  p.  219). 

Endorsement  on  Writ — The  plaintiff's  daim  is  for  damages  for 
the  infringement  of  the  plaintiff's  copyright. 

z  2 
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Pltue  of 

trial, 

London, 


SiaUmeni  of  daim. 

1884,  Letter        ,  No.       . 
In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant, 

Stat^mtnt  of  Claim, 

1.  The  plaintiff  is  the  proprietor  of  an  engravinic  or  print  called 

,  and  representing 

2.  The  plate  from  which  the  said  engraving  or  print  was  taken 
and  each  and  every  copy  of  the  said  engraving  or  print,  were  truly 
engraved  and  printed  with  the  name  of  the  proprietor,  and  the 
date  of  the  first  publication  thereof. 

3.  The  plaintiff  was  before  the  commencement  of  this  action  duly 
entered  as  the  proprietor  of  the  said  engraving  or  print,  pursuant 
to  the  13th  section  of  statute  5  &  G  Yict.  c.  45. 

4.  The  defendant  has  infringed  the  plaintiff's  copyright  in  the 
said  engraving. 

5.  The  following  are  the  acts  complained  of  [set  them  out]. 

The  plaintiff  claims — 

1.  £  damages  in  respect  of  the  said  infringement. 

2.  Forfeiture  of  the  plate  or  plates  on  which  such  engraving  or 

print  is  copied,  and  all  and  every  sheet  or  sheets  (being 
part  of  or  whereon  such  print  or  prints  are  or  shall  be 
so  copied  or  printed). 

3.  £  penalty  in  respect  of  pirated  copies  of 

the  said  engraving  or  print  found  in  the  defendant's 
custody. 

4.  An  injimction  to  restrain  the  defendant  from  [here  set  out 

as  shortly  as  possible  a  minute  of  the  particular  injunc- 
tion i*equired.     For  forms  of  injunctions,  see  post}. 

(Signed.) 
Delivered  this  day  of  ,  1884. 


Defence, 

1.  The  plaintiff  is  not  and  never  was  the  proprietor  of  the  said 
engraving  or  print. 

2.  The  plate  and  every  copy  of  the  said  engraving  or  print  were 
not  truly  engraved  and  printed,  nor  was  the  plaintiff  entered  as  pro- 
prietor of  the  said  engraving  or  print  before  action  aa  set  forth  in 
the  2nd  and  3rd  paragraphs  of  the  plaintiff's  statement  of  daim. 
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3.  The  defendant  did  not  infringe  as  alleged,  or  at  all. 

4.  The  plaintiff's  copyright  in  the  said  engraving  or  print  had 
expired  at  the  time  of  the  alleged  infringement. 

5.  The  plaintiff's  remedy  was  barred  by  the  4tli  section  of  the 
statute  8  Geo.  II.  c.  13. 

6.  At  the  time  of  the  publication  of  the  said  engraving  or  print 
the  author  thereof  not  being  a  British  subject,  was  not  resident 
within  the  dominions  of  the  Crown. 


(Signed) 


Reply, 
The  plaintiff  joins  issue  upon  the  defence. 


(Signed) 


13.  Actual  for  Damages  for  the  Infrin^emovt  of  Chpyright  in  a  Book 
(5  &  6  Vict.  c.  45,  s.  xv.  ;  Rules  S.  C.  1883 ;  App.  0.  (sec.  vi. 
No.  7),  and  App.  D.  (sec.  vi.) ). 

(Heading  as  before.) 

Statement  of  Claim. 

The  defendant  has  infringed  the  plaintiff's  copyright  in  a  book 
entitled  **The  History  of  Rome,"  registered  on  the  day 

of 

Particulars  of  special  damage  are  as  foUow  : — 

Loss  of  sale  of  50  copies £50 

Loss  of  profit  in  the  copyright £50 

The  plaintiff  claims  £100. 

Place  of  trial,  Surrey. 

(Signed.) 
Delivered  the  day  of  ,  18        . 

Defc7icc, 

The  plaintiff  is  not  the  author  (assignee,  &c.,  as  the  case  may  be). 
The  book  was  not  registered. 
The  defendant  did  not  infringe. 

lieply. 

The  plaintiff  joins  issue  upon  the  defence. 

N.B. — A  variety  of  defences  in  an  action  of  this  description  are 
set  out  at  p.  217. 
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14.  Nolice  of  Objectiom  to  be  givm  with  the  D^enee  in  on  Aetiot 
Infringemeni   of  Copyright,  pttnwmt  to   6  it    6   Viet.   t. 

aectioa  16. 

18S4.     Letter    .     Ko. 
Tn  the  High  Court  of  Justice. 
Division. 

(Heading.) 

Take  Xotice,  that  the  above-named  defendant  intends  to  ni, 
the  trial  of  thia  action,  on  the  foLowing  objections  : — 

1.  That  be  is  not  guiltjr  of  the  infringementB  laid  to  bis  tbi 
or  of  any  of  them. 

2.  That  at  the  time  of  committing  the  said  alleged  infringem 
the  plaintiff  was  not  the  proprietor  of  the  copyright  of  and  ii 
said  book  mentioned  in  the  statement  of  claim  [and  that  no  pt 
whatsoever  was  the  proprietor  thereof,  inasmuch  as  there  wa 
subsisting  copyright  in  tlie  said  book], 

3.  That  at  the  time  of  committing  the  said  allied  grien 
one  of  and  not  the  plaintiff  was  the  pmprwti 
the  copyright  in  the  said  book. 

4.  That  there  was  no  valid  assignment  of  the  copyright  to 
plaintiff,  inasmuch  [here  set  forth  how  and  in  what  way  the  aai 
ment  was  invalid]. 

5.  That  the  plaintiff  nas  not  the  author  [or  first  publisher]  ol 
said  book,  but  that  of  was  the  author  [or 
publisher]  thereof. 

C.  That  the  said  book  in  the  statement  of  chum  named  waa 
published  on  the  day  of  ,  with  the  title  [give 

title  at  length]  at 

7.  That  the  said  book  was  not  the  work  or  composition  erf 
natural  bom  subject  or  of  any  British  author  or  naturalized  pe 
or  denizen,  but  was  the  work  and  composition  of  an  alien,  who 
the  author  thereof,  to  wit  ,  and  who  composed  the  ■ 
out  of  the  British  dominions,  to  wit  at 

8.  That  the  plaintiff  made  his  copies  from  plates  engn 
abroad. 

9.  That  a  proper  entry  of  copyright  has  not  been  made  in  Tea 
of  the  said  book,  pursuant  to  the  46th  chapter  of  the  statata  6 
Vict,  section  13,  inasmuch  [set  out  how  and  in  what  manner 
registration  is  imperfect]. 

10.  That  the  matter  in  respect  of  which  the  infringement  i 
place  is  not  a  proper  subject  of  copyright,  inasmuch  [here  set 
how  and  in  what  way  the  matter  referred  to  is  defective]. 

11.  That  the  plaintiff  has  acquiesced  in  the  infringement  (if  i 
of  the  snid  copyright,  after  knowledge  thereof,  to  wit 

when  he  acfpiiescod  and  in  what  manner]. 


APPENDIX  A.  848 

12.  That  the  book  is  immoral  [or  libellous,  or  blasphemous,  &c]. 
[State  any  other  objections  in  the  same  manner.] 

Yours,  &G., 

Defendant's  solicitor. 
To  Mr.  , 

Plaintiff  *s  solicitor. 


15.  Action  for  Danui^fea  for  the  Infringement  of  Copyright  in  a 
Fainting  (26  &  2C  Vict.  c.  68,  s.  11). 

Statement  of  Claim, 

1.  The  plaintiff  is  the  author  of  a  certain  painting  entitled  , 
and  representing                ,  duly  registered                day  of 

2.  The  plaintiff  made  or  executed  the  said  painting  for  and  on 
behalf  of  one  A.  B.  for  a  valuable  consideration,  and  by  agreement 
in  writing  dated  the  day  of  and  signed  by  the  said 
A.  B.  the  copyright  of  and  in  the  said  painting  was  expressly  reserved 
to  the  plaintiff. 

3.  The  defendant  has  infringed  the  plaintiff's  copyright  in  the 
said  painting  [set  out  shortly  in  what  way]. 

The  plaintiff  claims — 

1.  £10    penalty  in    respect  of    each   and    every  offence    as 

aforesaid. 

2.  That  all  such  repetitions,  copies,  and  imitations  as  aforesaid 

may  be  ordered  to  be  given  up  to  the  plaintiff. 

3.  An  injimotion  to  restrain  the  defendant  from  a  continuance 

and  repetition  of  the  said  infringement,  and  in  particular 
[set  out  a  minute  of  the  particular  injunction  sought]. 

4.  An  account  or  damages. 

Defence. 

1.  The  plaintiff  was  not  the  author  of  the  painting  referred  to  in 
the  statement  of  claim. 

2.  The  plaintiff  did  not  reserve  the  copyright  in  the  said  painting 
to  himself  as  alleged  in  the  2nd  paragraph  of  the  said  statement. 

3.  The  defendant  did  not  infringe  in  the  manner  alleged,  or 
at  aU. 

4.  The  plaintiff  did  not  register  the  said  painting  before  the 
alleged  infringement  took  place. 

5.  The  said  painting  was  not  original. 

6.  The  plaintiff  was  not  a  British  subject,  nor  resident  within 
the  dominion  of  the  Crown  at  the  time  of  the  making  or  execution 
of  the  said  picture. 

Reply. 
The  plaintiff  joins  issue  on  the  defence. 
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IG.  Jcttoii  /or  lAe  Infringematt  of  a  Trade  Sfark  (App,  C. 
No.  6  1  App.  D.  MC.  Ti  ;  Rules  S.  C.  1S83}. 
Staltment  of  Claim. 

1.  The  defendant  has  infringed  the  i>laintiff 's  trade  maxi 

2.  The  defendant's  ttsde  mark  is  [describe  it].  [If  the 
is  not  the  original  proprietor  of  the  trade  mark,  show  shoi 
hia  title  is  derived]. 

3.  The  following  are  the  acts  complained  of  [set  them  onl 
The  plaintiff  claims  on  injunction  to  leatnun  the  defend 

servants  and   agents,   from    infringing   the    plaintiff's   aai' 
mark,  and  in  particular  from  [stating  any  putirolar  inj 
sought]. 
The  plaintiff  also  claims  an  account  or  d&magea. 

Defence. 

1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 

3.  The  defendant  did  not  infringe. 


17.  Iiijiinclimt—Dirtctory. 

Kelly  r.         Let  a  perpetual  injunction  be  awarded  agtunat  the  defen 

j"'^"''       restrain  him,  his  workmen,  servants  and  agents,  from  -pub. 

(iit7  printing,  selling,  delivering,  or  otherwise  diaijosing  of,  or  i 

or  knowingly  permitting  to  be  published,  printed,  sold,  del 

or  otherwise  disposed  of,  any  copies  or  copy  of  his  book,  cal 

"Imperial  Directory  of  London,  1866,"  in   the  pluntiff 

mentioned,  containing  the  divisions  headed  Streets,  Official, 

mentary,  Court,  Civic,  Parochial  and  Clerical,  Customs,   E 

and  Insurance,  Legal,  Postal,  Public  Institutions,  Conveyao 

Miscellaneous,  or  any  or  either  of  them,  or  any  port  thereof 

tivoly.    Defendant  to  pay  plaintiff's  costs  of  suit,  to  be  taxe 

(Pemberton  on  J.,  22C). 


18.  Injunclioti — Dieiu/luiry, 

Lf.irrUt.         Let  the  defendant,  his  agents,  serronts,  and  workmen, 

fallartim,  itrained,  &c.,  from  further  printing,  publishing,  selling,  or 

■«*'■  •*■  wise  disposing  of  any  copy  or  copies  of  a  book  called  "  a  a 

comprehensive  Gazetteer,  "containing  anyarticles  or  article,  p 

or  passage,  copied,  taken,  or  colourably  altered  from  a  bool 

"The   Topographical  Dictionary  of   England,"  published 

phuntiffs.    (Pemberton  on  J.,  226). 
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19.  Injunction — Part  of  a  Booh 

The  plaintiflf  by  his  counsel  undertaking  as  to  damages,  <kc.  Xow  v. 

Let  the  defendants,  their  servants  and  agents,  be  restrained  until  JFard, 
the  hearing  of  this  cause,  or  further  order,  from  printing,  publishing,  ^^^  ^  ^• 
selling,  delivering,  or  otherwise  disposing  of,  any  of  the  copies  of 
the  book  or  work  called  **The  Guardian  Angel  '*  in  the  plaintiff's 
bill  mentioned,  printed  or  caused  to  be  printed  by  the  defendants 
as  in  the  bill  mentioned,  or  any  other  copy  or  copies  of  the  said 
book  or  work,  containing  the  last  six  chapters  of  the  said  book 
or  work  printed  and  published  by  the  plaintiff,  as  in  the  bill  men- 
tioned, or  any  parts  of  such  said  six  chapters.  (Pemberton  on  J., 
227). 


20.  Injunction — Catalogue, 

Let  a  perpetual  injimction  be  awarded  to  restrain  the  defendant,  Qrace.  v. 
his  servants,  agents,  and  printers,  from  publishing,  printing,  sell-  Nemtuin^ 
ing,  delivering  or  otherwise  disposing  of  the  sheet  of  monumental  ^  \m 
designs  in  the  bill  mentioned,  or  any  other  sheet  in  the  com- 
pilation  of  which  the  plaintiff's  book  of  monumental  designs  has 
been  used,  antl  from  copjdng  or  pirating  any  parts  of  the  said 
book. 

Let  the  defendant  on  or  before  the  2nd  day  of  April,  1875, 
deliver  to  the  i)laintiff  on  oath  (if  required)  any  such  sheets  in 
the  power  or  custody  of  the  defendant  for  the  purpose  of  being 
destroyed.     (Pemberton  on  J.,  227). 


21.  Injunction — Map — Inquiry  as  to  Damages. 

Let  a  perpetual  injunction  be  awarded  against  the  defendants,  Stannnnl 
to  restrain   them,    their    servants,   agents,   and    workmen,  from  ^'  Hf^rri- 
printing,  publishing,  selling,  or  otherwise  disposing  of,  and  from  J^  J^  g  \ 
offering  or  exposing  for  sale,   the    **  Bird's-eye  View  or  Plan  of  570. 
Paris  and  its  Fortifications,"  in  the  plaintiffs*  bill  mentioned  to 
have  l>een  published  by  the  defendants. 

Let  the  defendants  deliver  up  to  the  plaintiffs  all  unsold  copies  of 
the  said  view  or  plan  now  in  their  possession  or  power.  Let  an 
inquiry  be  made  what  sum  of  money  is  proper  to  be  awarded  to 
be  paid  by  the  defendants  to  the  plaintiffs  in  respect  of  any  damage 
which  has  been  sustained  by  the  plaintiffs  by  reason  or  on  account 
of  the  publication  or  sale  of  the  said  view  or  plan  by  the  defendants. 
Defendants  to  pay  to  plaintiffs  the  sum  certified  within  one  mouth 
after  date  of  Chief  Clerk's  certificate.  Defendants  to  pay  costs  of 
suit.    Liberty  to  apply.    (Pemberton  on  J.,  227). 
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22.  Injunction — lUustrated  Book — Engravii^gt. 

Boffiie  V.         LfCt  tho  defendants,  their  servants,  agents,  and  worionen 
Houston,   restrained  until  from  printing  or  publiahing  or  seliiii 

8  267  exposing  for  sale  or  hire,  or  otherwise  disposing  of  any  fuitht 
other  copies  or  copy  of  a  book  called  ''The  Comical  HuAoiy 
Tragical  End  of  Reynard  the  Fox,"  or  any  other  book,  wari^,  p 
cation  or  thing  containing  any  passage,  article,  print,  wood 
engraving,  matter,  or  thing  contained  in  the  book  of  the 
intituled,  &c.    (Pemberton  on  J.,  227). 


23.  Injunction — Visitors  Guide — Assiffnineid, 

Colbum  V.      I^*  ^^®  defendants  S.  &  Co.  and  T.  &  Co.,  their  servants,  w 
Simms^  2    men,  and  agents  be  restricted  imtil  from  printing,  pnb] 

Hare,  543.  i^g,  selling,  or  otherwise  disposing  of  **  The  Invalids  and  Visil 
Hand  Book,''  in  the  plaintiff's  bill  mentioned,  or  any  copy  ther 
or  any  iiart  of  the  work  ''  Spas  of  England,"  published  by 
plaintiff,  or  any  work  written  or  composed  by  the  defendant, 
G.,  of  a  similar  nature  or  description  to  the  work  so  published 
the  plaintiff,  or  to  imy  part  thereof. 

Let  the  defendant  Dr.  6.,  his  servants,  workmen,  and  agei 
be  restrained  until,  &c.,  from  assigning  or  otherwise  disposing 
to  the  defendants,  or  any  of  them,  or  any  other  person,  &c., 
copyright  of  tho  same  work,  or  of  any  {Murt  thereof,  and  from  be 
concerned  in  any  work  of  a  similar  description  to,  or  which  mi, 
interfere  with  the  value  of  the  cop3rright  of,  the  work  so  publis] 
by  the  plaintiff.     (Pemberton  on  J.,  227). 


24.  Injiniciion — Essays — Delivering  up  for  Caiicellation — Damcuh 

Pike  ▼.  Let  a  perpetual  injunction  be  awarded  against  the  defendi 

NiciMlas,  T  jj-^  iq  restrain  the  said  defendant,  his  servants  and  agents,  fri 
April  24th  ^^^  ^^  disposing  of,  or  causing  to  be  published,  sold,  or  dispoi 
1869.  '  of,  any  copies  or  copy  of  the  defendants  book,  intituled  '^  1 
Revened  Pedigree  of  the  English  People,"  in  its  present  state,  or  of  a 
L.  R.  5  book  containing  the  7th  section  of  chapter  1  of  part  3,  or  sectioi 
Ch.  251.  Qf  chapter  5,  part  3  of  the  defendant's  said  book.  Let  the  defendj 
deliver  up  to  the  plaintiff  the  above-mentioned  portions  of  the  a 
book,  to  be  cancelled. 

Let  the  defendant  T.  N.  within  21  dajrs  after  service  of  this  on 
pay  to  the  plaintiff  L.  P.  the  sum  of  £!0  as  the  ascertained  amoi 
of  damages  sustained  by  the  plaintiff  by  sale  of  the  number 
copies  of  the  defendant's  book.  Defendant  to  pay  costs  of  si 
(Pemberton  on  J.,  227). 
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25.  Injunction — Dramatised  Novel. 

Let  a  perpetual  injunction  be  awarded  against  the  defendant  to  Tinsley  y. 
restrain  him   and    his  agents  from  further  printing,  publishing,  ^^y* 
selling,  or  otherwise  disposing  of,  any  copies  of  the  drama  called  f^^  I  ^ j^ 
"  Lady  Audley's  Secret,"  in  the  plaintiff's  bill  mentioned,  without  ^ 
first  omitting  therefrom  all  passages  identical  with,  or  copied  or 
taken  or  only  colourably  differing  from  the  book  called  *  *  Lady 
Audley's  Secret,"  in  the  plaintiff 's  bill  mentioned,  published  by  the 
plaintiff's  firm,  and  also  from  further  printing,  publishing,  selling, 
or  otherwise  disposing  of  any  copies  of  the  drama  called  "  Aurora 
Floyd"  in  the  plaintiff's  bill  mentioned,  without  first  omitting 
therefrom  all  passages  identical  with,  or  copied,  or  taken  or  only 
colourably    differing    from    the    book    called    **  Aurora    Floyd," 
published  by  the  plaintiff's  firm.     Defendant  to  pay  plaintiff's  cost 
of  suit.     Liberty  to  apply. 


26.  Injunction — Opening  Letters  and  Taking  Orders, 

Let  an  injunction  be  awarded  to  restrain  the  defendants,  their  Sehiele  v. 
agents,  servants,  and  workmen,  from  receiving,  retaining,  or  open-  ^!["^h. 
ing  any  letters   or  letter  addressed  "  C.  Sehiele,"  or  **  Sehiele  ^gg   * 
&   Co.,"   ifec,  or  otherwise   addressed  to  the  plaintiff,  Christian 
Sehiele,  or  to  the  plaintiff's  said  firm  of  C.  Sehiele  &  Co.,  as  in  the 
bill  mentioned,  and  from  taking  advantage  or  making  use  of  the 
communications  or  information,  and  from  supplying  the  ordera  or 
any  of  them  contained  in  any  such  letters,  and  from  in  any  manner 
availing  themselves  of  or  using  the  contents  of  any  such  letters 
until,  &c.     (Soton,  253). 


27.  Injunction — Design — Delivery  up  of  Dramingsy  dc. 

Let  the  defendants,  their  agents,  servants,  and  workmen,  be  KoHon  ▼. 
restrained  imtil,  &c.,  from  manufacturing  or  making,  or  causing  or  Nicholh^ 
procuring  to  be  mstnufactured  or  made,  or  selling,  or  exposing,  or  t!  j  4-5' 
offering  for  sale,  or  exporting  or  otherwise  disposing  of,  any  of  the 
shawls  known  in  the  trade  as  the  Mantilla  Shawl,  in  the  plaintiff's 
bill  mentioned,  having  applied  thereto  the  plaintiff's  design,  re- 
gistered the  12th  of  February,  1857,  and  numbered  in  the  Design 
Office,  London,  No.  ,  or  a  design  in  fraudulent  imitation 

thereof,  or  any  shawls  or  shawl  of  the  plaintiff's  said  registered 
design,  or  of  any  design  being  an  imitation  thereof,  or  only  colour- 
ably differing  therefrom,  and  from  in  any  way  pirating  or  infringing 
the  plaintiff's  said  design,  during  the  continuance  of  the  plaintiff's 
copyright  in  the  said  design,  or  of  any  extension  thereof.  (Pember- 
ton  on  J.,  231). 
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Macrae  v. 
Holds- 
ftorthf  2 
I>eQ.  & 
Sm.  496. 


Let  the  defendants  forthwith  deliyer  up  to  the  plaintifBi  for 
purpose  of  being  destroyed,  the  drawing  or  drawings,  point  pt] 
and  the  several  cards  used  in  applying  the  design  in  the  plaint 
bill  mentioned ;  and  also  the  articles  manufactured  by  the 
fendants  to  which  the  said  plaintiff's  design  had  been  applied  ; 
same  to  be  verified  by  affidavit.  Direction  for  taxation  of  oosti 
payment  by  defendants.  On  payment  of  costs  proceedings  tc 
stayed  except  to  enforce  injunction.     (Pemberton  on  J.,  231.) 


28.  lujuudioH — Engravings — Common  Laxc. 

Prince  l^t  the  defendant  W.  S.,  his  servants,  agents,   and  workiE 

Albert  v.     y^  restrained  from  exhibiting  the  gallery  or  collection  of  etdii 

2  De  G.  &   ^  ^^^  ^^  mentioned,  or  any  of  such  etchings,  and  from  makioi 

8m.  656.     |)ermitting  to  be  made  any  engravings  or  copies  of  the  same,  <^  i 

of  them,  and  from  publishing  the  same  or  any  of  them,  or  perl 

with  or  disposing  of  the  same  or  any  of  them,  and  from  sellinj 

in  any  manner  publishing    and    from    printing    the   descripl 

catalogue  in  the  plaintiff's  bill  mentioned. 


Ingram  v. 
Stiff, 
5  Jur. 
(N.S.) 
947. 


20.  InJHudion — Tiile  of  Newspaper, 

Let  the  defendant,  his  servants,  agents^  and  workmen, 
restrained  from  printing,  publishing,  or  selling  any  newspaper 
other  periodical  under  the  name  of  the  "  Daily  London  Joumi 
or  under  any  other  name  or  style  of  which  the  words  **  Lone 
Journal"  shall  form  part,  and  from  doing  or  committing  i 
act  or  default  that  may  tend  to  lessen  or  diminish  the  sale 
circulation  of  the  plaintiff's  periodical  called  ''The  Lcmd 
Journal." 


30.  InjuncUon^Tiile  of  Keicspapen 

Clement  ▼.  ^^  the  defendants,  their  servants,  workmen,  and  agents 
Maddiekt  restrained  until,  &c.,  from  printing,  publishing,  or  continuing 
1  Giff.  98.  print  or  publish,  any  newspaper  or  other  periodical  paper  with 
under  the  name  or  style  of  "  The  Penny  Bell's  Life  and  Sporti 
News,"  or  with  or  under  any  name  or  style,  of  which  the  nan 
style,  or  words  of  ^'  Bell's  Life  "  shall  form  a  part,  or  in  any  n 
occur,  and  from  using  the  said  name,  style,  or  title  of  ''Be 
Life  "  by  way  of  name,  style,  or  title  to  any  newspaper  or  periodi 
without  the  license  or  consent  of  the  plaintiff. 


Ward  V. 
BeeUm, 


31.  Injunction — Mi^representaiion . 

Let  the  defendant  be  restrained  from  publishing,  issuing, 
circulating,  any  such  advertisements,  circulars,  or  letters  as  afo 
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laid,  containing  any  statement  or  representation  that  the  defendant  L.  R.  Id 
is  interested  or  concerned  in  any  annual,  book,  or  publication,  ^*  *^* 
other  than  "  Beeton's  Christmas  Annual,"  so  published  from  year 
to  year  by  the  plaintiffs,  or  that  the  defendant's  connection  with 
the  plaintiff's  firm  is  terminated,  or  that  the  use  of  the  defendant's 
name  by  the  plaintiffs  for  the  purposes  of  their  said  ^'Beeton's 
Christmas  Annual "  is  improper  or  unauthorised. 

32.  Injunction — Trade  Mark — Brand  on  Wine  Cask, 

Let  the  defendants  be  restrained  until,    &c.,  from  affixing  or  Seixo  r. 
causing  to  be  affixed  to  any  casks  of  wine  shipped  to  their  orders,  J^nyoe- 
the  brand  or  mark  of  a  crown  and  the  word  **  Seixo,"  or  any  other  f*^*\ 
combination  of  marks  or  words  so  contrived  as  by  colourable  qi^^  ^92, 
imitation  or  otherwise  to  represent  the  marks  or  brands  of  the 
plaintiff,  and  from  employing  any  marks  or  words  which  should 
bo  so  contrived  as  to  represent  or  induce  the  belief  that  such  wines 
were  Crown  Seixo,  or  the  produce  of  the  Quinta  do  Seixo,  or 
otherwise  using  the  word  "  Seixo  "  if^thout  clearly  distinguishing 
the  same  from  the  wine  produced  by  the  Quinta  do  Seixo.     (Pern- 
berton  on  J,,  239.) 

33.  Injunction  and  Account — Trade  Mark — **  Eureka,** 

Let  a  perpetual  injunction  be  awarded  against  the  defendants  to  Ford  r. 
restrain  them,  their  agents,  servants,  and  workmen,  from  applying  FosUr^ 
the  mark  or  title  "Eureka"  to  any  shirts  manufactured  ^y  *^®  n*h  611 
defendants,  or  to  any  shirts  sold  by  them,  unless  such  shirts  be 
manufactured  by  the  plaintiff,  and  from  selling  or  disposing  of  any 
shirts  already  marked  with  the  mark  or  title  ''  Eureka,"  imless 
such  mark  shall  have  been  applied  by  the  plaintiff  and  with  his 
sanction,  and  from  issuing  any  boxes  or  packages  containing  shirts 
upon  or  in  which  the  mark  or  title  "  Eureka  "  shall  be  applied  to 
shirts  not  of  the  plaintiff's  manufacture. 

Let  an  account  be  taken  of  the  profits  made  by  the  defendant  in  Account. 
manufacturing  and  selling,  and  in  selling  shirts  under  the  mark  or 
title  of  **  Eureka  "  since  the  22na  February,  1870,  the  date  of  the 
filing  of  the  plaintiff's  bill.  Defendants  to  pay  to  plaintiff  the 
amount  certified  to  be  due  within  fourteen  days  after  date  of 
certificate.  Directions  for  payment  by  defendants  of  the  costs  of 
suit,  other  than  the  costs  of  the  appeal,  and  for  return  of  appeal 
deposit.    (Pemberton  on  J.,  239.) 

34.  Injunction — Trade  Mark — Glenfield  Starch, 

Let  an  injunction  be  awarded  to  restrain  the  respondent  (the  ^0^^. 
defendant),  his  servants  and  agents,  &o.,  from  using  the  word  spoon  v. 
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'-*«.'r.v.       •'Glfrri.rlu  *■  ia  -.r  ujion  m-t  Ikbtl*  n&xeJ   vo  pAckettcf  i 

u  i" '^■■■--  ^^^''^^-''-^^--i  ^T*"  ■-■''  -  '^  L2iii,  tiu  iT'-.m  in  HUT  oilier  wayi 
■"  h^ntiiij  lie  s-m:^^:-  i^j^iiufwrsred  l.y  or  for  ^t'th  v»  be  ''Gle 
MikT-Ji-'*  jki^i  fr-.'ii.  s*12iii^  OT  rm-pf-ng  liie  saune  lo  l«  ao! 
"  Glri;i-:Id  .rfiir:!;,"  ^lid  from  d.-iic  iLnv  aci  or  tiling  to  indue 
bfclii::  ilai  KATih  i^r^Lufa^rrort-d  t-y  -.r  f.-rhini  is  "  GlenfieldSu 
'T  Ei:*r.L  n.^:..:::*::  jvl  Ir  iLe  b::»cIliiZii*.  Refij>oiident  M 
o:^ib  ■.:  :*; :..'.! n.:-  n.  il-.  Cunt  l-.l.ir.      Pecibertcin  on  J.,  2; 

^ '.■'■[•  Lei  lie  dv:ri:lzii;:.  lis  s-crriiiis,  a^eni*,  and  workmen  bi 

iJc:-*T*  i-'i.  s""*^*^  ^^'—  *=11^'.  '  r  eij»:i5iiig  f.-r  s&]e.  or  procnrmg  to  be  i 
any  c  iiij-jsct.  m  <:'r  lliikir-i:  dcscr::it-d  &&.  or  j.urponing  tc 
I'likL-kin.'  LLii;-i::*:;-2:vd  lt  Ihiy  M-d  JlATtia.  in  K.ides,  hi 
aflixed  lie  re:-. ■  ?-.:».  h  li'-;U  :^  iii  iLr  o.izj'laiiiarii'a  liill  n:entic 
•-T  bziT  -.:r.cr  '..>.-'.«.  s  v-  r.irv.vl  -.r  eiT-res»ei.  as.  It  colom 
iiLJiiiior:.  r  >.  ".Ltrui*-:.  :..-  rc:rv>cL.;  :Lc  c-.  znjiosition  c*r  blac 
sold  l<y  tlv  drfrc-jiii.':.  T-.  't^e  iLr  ^oiiie  as  ihe  cv.mi:»c«iiion  or  b! 
in  J  ZLii-ufii'iurcd  'ai-i  si'Id  ly  *"T.L:i  Wesi^.n  the  manager)  for 
belief:  ■::  ihe  esLaie  ■. f  ClArlrs  Diy.  the  testa^u-r.  and  fn^m  n 
tnnic  caird*.  >  ■  c  i.ir:vri  ■  r  ti:  rtrs&rd,  as  To  rc-^ 'resent  that 
Cf.'iniK^xi.Ti  or  M:».:kinj  s..ld.  ^r  j-ropcised  to  l*e  sold,  bv 
defrii'isj:-.  is  iLr  *.'i:Le  :ts  tIv  c:  iMi«C'&it:on  or  b1  ArV^T>g  m^T^Tifn^ 


-E7/tsf^.iT.      Decree  in  the  ttrm-s  of  the  prayer  ^-f  the  bilL     That   an 
l^^iV/...     (y,;ij,x    jv  taken    ^f    ihe   gains   and   j-rc-cis  made   and  obtaix 
J  4  /'       ^'J  ^^«^   defendants   by  the  sale  oi  irire   hating   tallies  or  lab 
I:^.  attached  therein  wiih  ihe  plaintid's  trade  mark,  or  a  trade  nu 

in  iiLiiaii.-n   ■•£.   '.t  r-n]y  e  Jo'-irably   di^ering  irvzn  that    of  t 
plainti5.  stai^j-.-d  .  r  iir.j-rirs*i-d  theT>eon  :  and  that  the  defendai 
do  jiay  !-:■  the  jlainiiif  the  anioui.:  •:  f  such  gains  and  profits     Tl 
the  defcii'iariLs  l-e  rt strained  fr.in  aiiachinj  to  wire  not  the  maz 
facnire  -f  the  j-laintif.  any  T,-JIy  or  Iar«el  with  the  plaintiflTa  tra 
mark,  or  ai.y  ii-ark  in  iniitatii-n  thertvf,  or  only  ixJourably  differi; 
thertfrt-rj,  s:aiLj:<-d  '.'r  ir.;j"<rt-ssed  there-:  n,  and  frt-m  otherwise  usi 
the  jlainti^s  ira  le  mark,  or  any  mark  in  imitation  thereof,  su 
t'l*  denote  vt  re  present  That  the  said  wire  was  the  "  Anchor  Brai 
Wire."  or  w;;*  T-.e  mariV.facture  if  the  T^aintifl*.  and  fivm  selling 
•  Serin jT  for  sa-t.  -.r  T-r*. •curing  to  K-  s-ild  any  wire  not  being  of  i] 
J  lain t id's  mai:r.:acT::iv,  hariiJi:  a  tai]y  or  label  attached  ihcK 
Triih  the  1  laintid's  Trade  n-iOrk,  kt  a  mark  in  imitation  theieof, 
...nly  C"-»l'.'ural'jy  di^ci:^:«*  tht-rtfivm.  stamiied  or  impressed  thereo 
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or  otherwiae,  in  any  manner,  having  the  said  trade  mark,  or  a  mark 
in  imitation  thereof,  or  only  colourably  differing  therefrom  attached 
thereto.  That  the  defendants  do  deliver  up  to  be  cancelled  all 
tallies,  labels,  and  papers  in  their  possession,  or  in  the  possession  of 
their  servants,  or  agents,  having  the  said  trade  mark  so  in  colour* 
Bble  imitation  of  the  plaintiff's,  as  thereinbefore  mentioned,  and 
also  all  tallies,  labels  and  papers  in  their  possession,  or  in  the 
possession  of  their  servants  or  agents,  having  the  plaintiffs  trade 
mark,  or  any  mark  in  imitation  thereof,  or  only  colourably  differing 
therefrom,  stamped  or  impressed  thereon,  and  also  all  dies  for 
stamping  or  impressing  the  same,  and  that  the  defendants  do  pay 
the  costs  of  the  suit. 


37.   Injuiiction — Trcuie  Mark — Labels. 

Interim'  injunction  granted  in  the  terms  of  the  notice  of  motion,  j'arinar, 
viz.,  to  restrain  the  defendant,  his  workmen,  &c.,  from  printing  or  Silverlock, 
selling,  or  exposing  for  sale,  or  procuring  to  be  printed  or  sold,  any  ^^'  *  ^* 
labels  similar  to  those  in  use  by  the  plaintiff,  as  in  the  bill  in  this 
cause  mentioned,  or  containing  copies  of  the  signature,  or  address, 
or  flourish,  seal,  or  stamp,  or  other  marks  invented  or  used  by  the 
plaintiff,  as  therein  mentioned,  or  any  signature,  address,  flourish, 
seal,  or  other  mark  merely  colourably  differing  therefrom,  or  any 
other  papers  or  labels  so  printed  or  contrived,  as,  by  colourable 
imitation,  or  otherwise,  to  represent  or  lead  to  the  belief  that  Eau 
de  Cologne  prepared  by  other  parties  was  Eau  de  Cologne  prepared 
by  the  plaintiff. 

38.   Inpniction — Trade  Secret, 

Let  a  perpetual  injunction  be  awarded  against  the  defendant  to  Leather 
restrain  him,  &c.,  from  carrying  on  any  manufactory  for  the  pro-  ^^"^  ^'^• 
duction  of  Crockett's  Leather  Cloth  in  the  bill  mentioned,  and  ^  ^^  ^^ 
from  being  engaged  in  any  company  for  the  sale  of  the  said  cloth,  gq.  345. 
or  any  cloth  or  any  production  similar  thereto,  and  from  in  any 
manner  holding  himself  out  as  the  manufacturer  of  such  Crockett's 
Leather  Cloth  or  any  production  similar  thereto.    (Pemberton  on 
J.,  223.) 

39.   Injunction — Trade  Mark — **  Crotoley  MUlington.*' 

Let  the  injunction  granted  in  this  cause  on  the day  of ,  Millingtan 

to  restrain  the  defendants,  and  each  of  them,  their  and  each  of  their  ▼•  ^ox, 
servants  and  agents,  imtil,  <&c.,  from  stamping  or  impressing,  or  ^     00 ^ 
causing  to  be  stamped  or  impressed,  on  any  bars  of  steel  or  other 
pieces  of  steel,  the  names  Crowley  Millington,  or  either  of  them, 
or  any  of  the  names  or  marks,  or  any  material  part  of  any  of  the 
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marki  in  the  plamuflTi  bin  meptioned,  to  be  ttamffrl  liy  Al 
pUintifGi  an  steel  nuumf actnred  by  the  pUuntiA,  and  from  nm- 
factoring  or  canBing  to  be  mmnfactured,  and  also  from  aeUing  cf 
contnuTting  to  •ell,  any  ban  of  steel  or  other  pieoea  of  itBil 
stamped  with  any  of  the  said  names  or  marks,  or  any  mateiial  psit 
of  any  of  the  said  marks,  or  any  name  or  mark  in  imititiHt  ol  Of 
of  the  said  names,  or  any  material  jjart  of  any  of  the  said  marine  In 
made  perpetual  against  the  said  defendants  lespectiTelyy  and  thoir 
respective  servants  and  stents.     (Pemberton  on  J.,  238.) 


40.    InjnttfCti4)n — Trade  Mark — Fi^irt. 

Jlarriton        Ijqi  mi  injunction  be  awarded  to  restrain  the  defendants,  

11  Jar  '  ^^^^>  servants,  and  workmen,  until,  &c.,  from  selling  or  otherwiM 
(N.H. ) '  disposing  of,  or  exposing  for  sale,  any  packages  of  mustard  to  whicli 
408.  the  plaintiffs  trade  mark,  or  the  figure  of  an  ox,  or  any  other  figoR 

or  mark  in  imitation  of  the  plaintiffs  trade  mark,  or  any  label  con- 
taining any  such  imitative  mark  or  figure,  has  been  or  shall  bi 
affixed,  and  also  from  printing  or  circulating,  or  causing  to  U 
printed  or  circulated,  any  notices  or  other  documents  containioc 
such  imitative  mark.    (Pemberton  on  J.,  239.) 


>i 


41.    Injuiu:tioiL — Trcide  Mark — "  Anatolia, 

MeAu'  ^^  ^h<)  defendants,  their  agents  and  servants,  be  restrained  untfl, 

drew  y.       Sic. ,  from  stamping  or  marking,  or  causing  or  permitting  to  be 

{}^^^\*       stamped  or  marked,  upon  any  liquorice  manufactured  or  prepared 

(Ch  )  6C1.   ^y  them,  the  word  **  Anatolia,"  or  from  colourably  using  any  othei 

word,  and   also  from    selling  or  offering  for  sale    any  liquorice 

marked  *'  Anatolia,"  not  being  of  the  plaintiffs*  manufacture,  and 

also  from  selling  or  offering  for  sale  any  liquorice  or  preparation  of 

liquorice  not  being  of  the  plaintifiTs  manufacture,  so  as  to  represent 

that  the  same  has  boon  manufactured  by  the  plaintiffs.    (Pemberton 

on  J.,  239.) 


42.    InJM)iciioii — Fraitdxdeivt  Use  of  TesiinuyniaU, 

Fratika  v.       Injunction  in  terms  of  amended  notice  of  motion.     That  the 

H^rttver^     above-named  defendant,  and  the  firm  of  Mander,  Weaver  and  Com- 

®^^*       pony,  his  and  their  servants,  workmen,  and  agents  be  restrained 

*  from  making,  vending,  or  offering  for  sale,  or  in  any  manner  dis- 

iM)8ing  of  any  preparation,  mixture,  compound,  or  nostrum,  having 

around  or  up)n  the  same,  or  in  connection  therewith,  or  the 

lH>ttlos  or  other  vessels  containing  the  same,  any  cover,  wrapper, 

onveloiH),    label,  bill,  circular,   notice,   advertiscmenty  or  other 
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formula,  in  tho  terms,  or  to  the  purport  or  effect  of  the  cover, 
wrapper,  envelope,  label,  bill,  circular,  notice,  advertisement,  or 
other  formula  in  the  plaintiff's  bill,  stated  to  have  been  used  by  the 
said  defendant ;  or  any  other  cover,  wrapper,  envelope,  label,  bill, 
circular,  notice,  advertisement,  or  other  formula  of  any  kind,  con- 
taining any  testimonial  in  favour  of  the  plaintiff's  medicine,  or 
medical  preparation,  in  the  said  bill  described  as  "  Franks's  Specific 
Solution  of  Copaiba,'*  or  in  which  any  statement  or  representation 
is  made  or  contained,  indicating  or  implying,  or  tending  to  induce 
the  public  or  purchasers  to  suppose,  that  such  preparation,  mixture, 
compound,  or  nostrum  is  the  same  as  '*  Franks's  Specific  Solution 
of  Copaiba,'*  or  referred  to  in  connection  with  any  preparation, 
mixture,  compound,  or  nostrum,  made,  vended,  or  disposed  of,  by 
tho  said  defendant,  or  the  said  firm,  or  in  which  any  use  is  made 
of  the  character  and  reputation  of  tho  plaintiff,  or  his  said  Specific 
Solution  of  Copaiba,  and  from  publishing  or  circulating,  or  causing 
to  be  published  or  circulated,  or  in  any  manner  using  such  cover, 
wrapper,  envelope,  label,  bill,  circular,  notice,  advertisement,  or 
formida,  as  aforesaid. 

43.   Injunction — TmiUUhig  Plaintiff^s  Line  of  Omnihuscs, 

Let  an  injunction  be  awarded  to  restrain  the  defendant,  Robert  Knott  v. 
Morgan,  his  servants  and  agents,  from  running,  or  in  any  manner  ^^^U^^h 
using,  or  causing  to  be  used,  for  the  conveyance  of  passengers,  his  219 
omnibus,  in  the  bill  mentioned,  or  any  other  omnibus,  having 
painted,  stamped,  printed,  or  written  thereon,  the  words  or  names 
"London  Conveyance,"  or  "Original  Conveyance  for  Company," 
or  any  other  names,  words,  or  devices  painted,  stamped,  printed,  or 
written  thereon,  in  such  manner  as  to  form  or  bo  a  colourable 
imitation  of  tho  names,   words,   and  devices  painted,   stamped, 
printed,    or  written  on  the  omnibuses  of  the  plaintiffs,   and  let 
the  defendant  pay  to  the  plaintiffs  their  costs  of  this  application. 

44.  Injunction — Trade  Name, 

Let  the  defendant,  liis  servants.  Sec,,  be  restrained  from  painting  Beckham 
or  otherwise  affixing  tho  name  of  the  plaintiff  on  or  to  the  door  or  J^*  I^oUage, 
outsido  of  the  defendant's  shop,  or  on  the  bill-heads,  circulars,  or  q^  Aq 
advertisements  used  in  his  business,  or  from  otherwise  using  the 
plaintiff^s  name  in  such  a  manner  as  to  lead  to  the  belief  that  tho 
defendant  was  carrying  on  his  former  partnership  business  with  the 
plaintiff,  or  that  the  plaintiff  was  in  any  way  interested  in  the 
defendant's  business. 
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45.   Injunction — Trade  Name, 

SeoU  T.  Injunction  granted  to  restrain  the  defendants  from  allowing  or 

Sc<^  16  permitting  the  brass  plate  so  affixed  by  the  defendants  to  the  door 
(K.s!)  145.  ^^  ^^^  premises  in  Regent  Street,  to  remain  affixed  with  any 
inscription  thereon  representing  or  holding  out  to  the  customers  of 
the  late  partnership  of  Kobert  and  Walter  Scott,  or  to  any  other 
person  whatsoever,  that  they  are  carrying  on  business  in  continua- 
tion of  or  in  succession  to  the  business  carried  on  by  the  late  firm 
of  Robert  and  Walter  Scott. 


APPENDIX   B. 

♦      - 

STATUTES. 

8  ANNE,  c.  19. 

An  Act  for  the  Encouragement  of  Learning,  by  vesting  the  Copies  of 
Printed  Books  in  the  Authors  or  Purchasers  of  such  copies 
during  tJie  times  therein  mentioned,  [1709.] 

(Repealed,  5  &  6  Vict.  c.  45,  8.  1.) 


8  GEO.  II.  c.  13. 


An  Act  fitr  the  Encmiragement  of  the  Arts  of  Designing ,  Engraving y 
and  Etching  historical  and  other  Prints,  by  vesting  the  properties 
thereof  in  the  Inventors  and  Engravers,  during  the  time  therein 
mentioned,  [1735.] 

Whereas  divers  persons  have  by  their  own  genius,  industry,  Pteainhlc. 
pains,  and  expense,  invented  and  engraved,  or  worked  in  mezzo- 
tinto  or  chiaro  oscuro,  sets  of  historical  and  other  prints,  in  hope 
to  have  reaped  the  sole  benefit  of  their  labours  : 

And  whereas  printsellers,  and  other  persons,  have  of  late,  without 
the  consent  of  the  inventors,  designers,  and  proprietors  of  such 
prints,  frequently  taken  the  liberty  of  copying,  engraving,  and  pub- 
lishing, or  causing  to  be  copied,  engraved,  and  published,  base 
copies  of  such  works,  designs,  and  prints,  to  the  very  great  preju- 
dice and  detriment  of  the  inventors,  designers,  and  proprietors 
thereof  : 

For  remedy  thereof,  and  for  preventing  such  practices  for  the 
future,  may  it  please  your  Majesty  that  it  may  be  enacted ;  and  be 
it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same.  That  from  and  after  the  twenty-fourth  day  of  June,  j/^er  24 
which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  JunCf 
and  thirty-five,  every  person  who  shall  invent  and  design,  engrave,  ^735,  the 
etch,  or  work  in  mezzotinto  or  chiaro  oscuro,  or,  from  his  o^^n^J^^^^-' 
works  and  invention,  shall  cause  to  be  designed  and  engraved,  and  other 
etched,  or  worked  in  mezzotinto  or  chiaro  oscuro,  any  historical  or  priiUs 
other  print  or  prints,  shall  have  the  sole  right  and  liberty  of  print-  ^^^^^  *" 
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t?ie  inveri' 
tor  for  14 
years. 

Proprie- 
ioT^s  name 
to  be 
affixed  to 
each  print, 

Petialty 
on  print- 
selltra  or 
others 
pirating 
sarne. 


Not  to 
exteiid  to 
purchasers 
of  plates 
from  the 
original 
proprie- 
tors. 

Limitation 
of  actions. 


ing  and  reprinting  the  same  for  the  term  of  fourteen  yeftrs,  to  eoiB- 
mence  from  the  day  of  the  first  publishing  thereof ,  which  shall  be 
truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and 
printed  on  every  such  print  or  prints  ;  and  that  if  any  printaeUer, 
or  other  person  whatsoever,  from  and  after  the  said  twenty-fomtli 
day  of  June,  one  thousand  seven  hundred  and  thirty-five,  within 
the  time  limited  by  this  Act,  shall  engrave,  etch,  or  work,  as  afore* 
said,  or  in  any  ^ther  manner  copy  and  sell,  or  cause  to  be  engraved, 
etched,  or  copied  and  sold,  in  the  whole  or  in  part,  by  vaiying, 
adding  to,  or  duninishing  from  the  main  design,    or  shall  print, 
reprint,  or  import  for  sale,  or  cause  to  be  printed,  reprinted,  or 
uni>orted  for  sale,  any  such  print  or  prints,  or  any  parts  thereof, 
without  the  consent  of  the  proprietor  or  proprietors  thereof  fint 
had  and  obtained  in  writing,  signed  by  him  or  them  respectively, 
in  the  presence  of  two  or  more  credible  witnesses,  or  knowing  the 
same  to  bo  so  printed  or  reprinted  without  the  consent  of  the  po- 
prietor  or  proprietors,  shall  publish,  sell,  or  expose   to  sale,  or 
otherwise,  or  in  any  other  manner  disx)ose  of,  or  cause  to  be  pub- 
lished, sold,  or  exposed  to  sale,  or  otherwise,   or  in  any  other 
manner  disposed  of,  any  such  print  or  prints  without  such  consent 
first  had  and  obtained  as  aforesaid,  then  such  offender  or  offenders 
shall  forfeit  the  plate  or  plates  on  which  such  print  or  prints  are  or 
shall  be  copied,  and  all  and  every  sheet  or  sheets  (being  part  of  or 
whereon  such  print  or  prints  are  or  shall  be  so  copied  or  printed) 
to  the  i^roprietor  or  proprietors  of  such  original  print  or  prints,  who 
shall  forthwith  destroy  and  damask  the  same  ;  and  further,  that 
every  such  offender  or  offenders  shall  forfeit  five  shillings  for  every 
print  which  shall  be  found  in  his,  her,  or  their  custody,  either 
printed   or  published,  and  exposed  to  sale,  or  otherwise  disposed 
of  contrary  to  the  true  intent  and  meaning  of  this  Act,  the  one 
moiety  thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and 
successors,  and  the  other  moiety  thereof  to  any  person  or  persons 
that  shall  sue  for  the  same,  to  be  recovered  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager  of  law,  essoign,  privilege,  or  pro- 
tection, or  more  than  one  imparlance,  shall  be  allowed  : 

II.  Provided,  nevertheless.  That  it  shall  and  may  be  lawful  for 
any  person  or  persons,  who  shall  hereafter  purchase  any  plate  or 
plates  for  printing,  from  the  original  proprietors  {hereof,  to  print 
and  reprint  from  the  said  plates,  without  incurring  any  of  the 
penalties  in  this  Act  mentioned. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if 
any  action  or  suit  shall  be  commenced  or  brought  against  any 
person  or  persons  whatsoever,  for  doing  or  causing  to  be  done  any 
thing  in  pursuance  of  this  Act,  the  same  shall  be  brought  within 
the  space  of  three  months  after  so  doing  ;  and  the  defendant  and 
defendants^  in  such  action  or  suit,  shall  or  may  plead  the  general 
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issue,  and  give  the  special  matter  in  evidence ;  and  if  upon  such  General 
action  or  suit  a  verdict  shall  be  given  for  the  defendant  or  de-  ***"^» 
fendants,  or  if  the  plaintiff  or  plaintiffs  become  nonsuited,  or  dis- 
continue his,  her,  or  their  action  or  actions,  then  the  defendant  or 
defendants  shall  have  and  recover  full  costs,  for  the  recovery 
whereof  he  shall  have  the  same  remedy,  as  any  other  defendant  or 
defendants  in  any  other  case  hath  or  have  by  law  : 

IV.  Provided  always,  and  be  it  further  enacted  by  the  authority 
aforesaid,  That  if  any  action  or  suit  shall  be  commenced  or  brought 
against  any  x>erson  or  persons,  for  any  offence  committed  against 
this  Act,  the  same  shall  be  brought  within  the  space  of  three 
months  after  the  discovery  of  every  such  offence,  and  not  after- 
wards ;  an3rthing  in  this  Act  contained  to  the  contrary  notwith- 
standing : 

V.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  PMic 
this  Act  shall  be  deemed,  adjudged,  and  taken  to  be  a  public  Act,  and  '^^' 
be  judicially  taken  notice  of  as  such  by  all  judges,  justices,  and 
other  persons  whatsoever,  without  specially  pleading  the  same. 


12  GEO.  II.  c.  3C. 


An  Act  for  jyrohibiting  the  Importatum  of  Boohs  reprinted  abroad^ 
and  first  composed  or  xcrittenj  and  printed  in  Ghreai  Britain; 
aiui  for  repealing  so  nuu-h  of  an  Act  tnade  in  the  8th  year  of 
her  late  Majesty  Queen  Anne,  as  empowers  the  limiting  the 
prices  of  books,  [1739.] 

(Repealed,  30  &  31  Vict.  c.  59.) 


7  GEO.  III.  c.  38. 


An  Act  to  amend  and  render  more  effectnal  an  Act  made  in  the 
eighth  year  of  the  reign  of  King  George  the  Second^  for  en- 
couragement of  the  Arts  of  Designing,  Engraving,  and 
EtMng,  Historical  and  other  Prints;  and  for  vesting  in,  and 
securing  to,  Jane  Hogarth,  widow,  the  property  in  certain 
prints.  [1767.] 

I.  Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  preamble 
the  reign  of  his  late  Majesty  King  George  the  Second,  intituled  reciting  ' 
"An  Act  for  the  Encouragement  of  the  Arts  of  Designing,  En-  Act  SO,  2, 
graving,  and  Etching  Historical  and  other  Prints,  by  vesting  the 
properties  thereof  in  the  Inventors  and  Engravers,  during  the  time 
therein  mentioned,'*  has  been  found  ineffectual  for  the  purposes 
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l^tke 


hj  «»d  vrt^i  t2k&  mtrxft  soi  orjoKSit  of  t&e  Lrjpix  ffifrTTtail 
nL  umA  CrjmmrA^  is  ihJM  ynaeax  PaHiasnsm  ■■!.  iiiliAfMl. 
TW  vr^      SiiR^h'jntj  <^  xhe  MZBS,  Taax  frcnn  askd  after  t2»  fizs  dax  cf 
ir^jMi/  t*-     «2,Q,f.  xcy/7M^ad  B/tren  Imndred  and  Ertx-*eT€ti,  all 
^jti^n     **'^  p^T*:/tt«  TO/  fhMil  inreat  or  dficgn.  cau^nre, 
^  emfrv^    iiMZZ^/iiziiV>  or  cliia2»  <acfiTOf  or,  from  hit  ovn  v<xk, 
x^r*,4cr,.^    reaWm,  shall  ca^ife  or  prccore  v#  be  des^ziedL  e&^raTvd,  rtrfcfid,  or 


w<«itt)d  in  mezzo^nio  or  ehiaro  osooro,  anj  hstorical  {vint  or  pnali, 
or  aoT  print  or  prints  of  anv  pcfftzaiu  ocmTemtioiiy  lanjlrapey  or 
ardiiteerare,  map,  chart,  or  plan,  or  any  <kber  print  or  pnnte  wha^ 
loerer,  shall  hare,  and  are  herebr  declared  to  hmTe,  the  benefit 
and  prr/Uction  of  the  said  Ad,  and  Hue  Act,  under  the 
and  limitations  hereinafter  mentioiied. 


ryd  awl 

priniA, 
and  furh 
v:h»  thaJH 

and  aJU9  IL  And  be  it  further  enacted  by  the  authority  aforesaid,  tliat  froni 
''^^  "*  and  after  the  said  first  day  of  January,  one  thoosand  seren  hundred 
^^  and  sixty  »eren,  all  and  erery  person  and  persons  who  shaJl  engrsTe, 
any  j/rinl  ^'"f  '^  work  m  mexz^AmUj  or  cbiaro  oscnro,  or  canse  to  be  en- 
t/j£cM/r'/rn  (paved,  etched,  or  woriced,  any  print  taken  from  any  pictore, 
any  jde^  drawing,  model,  or  scolptnre.  either  ancient  or  modem,  ahali  hmre, 
irjs  %fwdd  ^"'^  ^^"^  hereby  declared  to  have,  the  benefit  and  protection  erf  the 
or  mulp*  ^^'^  A'Tt,  and  this  Act,  for  the  term  hereinafter  mentioned,  in  like 
tare,  arc  manner  as  if  such  print  had  been  grayed  or  drawn  from  the  original 
tiUiiUA  (/)  d<^i^  (f[  guch  graver,  etcher,  or  draughtsman  ;  and  if  any  person 
awi  prSuc-  ^"^^  engrave,  print,  and  publish,  or  import  for  sale,  any  copy  of 
ti/m  ofUu  any  such  print,  contrary  to  the  true  intent  and  meaning  of  this  and 
reciUd  and  the  said  former  Act,  every  such  person  shall  be  liable  to  the  penal- 
^d^'and  ^^  contained  in  the  said  Act,  to  be  recovered  as  therein  and  here- 
Oum  wfi4)    inafter  is  mentioned. 

tfuUl  efigrate  or  impf/rtfor  gale  copies  of  sxvdi  prints  arc  liable  to  penalties. 
PenaUpn  V.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all 
^y^  ^^  and  every  the  penalties  and  penalty  inflicted  by  the  said  Act,  and 
Inf  the  extended,  and  meant  to  be  extended,  to  the  several  cases  comprised 
in  this  Act,  shall  and  may  be  sued  for  and  recovered  in  like  manner, 
and  under  the  like  restrictions  and  limitations,  as  in  and  by  the 
said  Act  is  declared  and  appointed  ;  and  the  plaintijff  or  common 
infonner  in  every  such  action  (in  case  such  plaintiff  or  common 
informer  shall  recover  any  of  the  penalties  incurred  by  this  or  the 
said  fonner  Act)  shall  recover  the  same,  together  with  his  full  costs 
of  suit. 


reciUd 
AdU 
dirrrXed  ; 

and  fje 
reeovered 
wUhfull 
costs; 


provided 
UuiproH 
ciUwn  he 


VI.  Provided  aUo ,  That  the  party  prosecuting  shall  commence  his 
prosecution  within  the  space  of  six  calendar  months  after  tbe  offence 

wUhin  6  fivonihs  after  the  fact. 

The  righ  t      VIL  And  bo  it  further  enacted  by  the  authority  aforesaid^  That 
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tlio  sole  right  and  liberty  of  printing  and  reprinting  intended  to  be  iiUended 

secured  and  i)rotect«d  by  the  said  former  Act  and  this  Act,  shall  ^  ^  ^  ^  i 

extended,  continued,  and  be  vested  in  the  respective  proprietors,  ^^  ^^  ^ 

for  the  space  of  twenty-eight  years,  to  commence  from  the  day  of  the  farmer 

the  first  publishing  of  any  of  the  works  respectively  hereinbefore  -^ct,  vested 

and  in  the  said  former  Act  mentioned.  *^  tMpro^ 

pnetors 

for  the  term  of  2S  years  from  Oie  first ptiblieation, 
Vni.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if  Limitation 
any  action  or  suit  shall  be  commenced  or  brought  a^^ainst  any  per-  <y  «c^w»w. 
son  or  persons  whatsoever  for  doing,  or  causing  to  be  done,  any- 
thing in  pursuance  of  this  Act,  the  same  shall  be  brought  within 
the  space  of  six  calendar  months  after  the  fact  committed  ;  and  the 
defendant  or  defendants  in  any  such  action  or  suit  shall  or  may  OenercU 
l>lead  the  general  issue,  and  give  the  special  matter  in  evidence  ;  isstie, 
and  if,  upon  such  action  or  suit,  a  verdict  shall  be  given  for  the 
defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  become  non- 
suited, or  discontinue  his,  her,  or  their  action  or  actions,  then  the 
defendant  or  defendants  shall  have  and  recover  full  costs  ;  for  the  full  costs. 
recovery  whereof  he  shall  have  the  same  remedy  as  any  other 
defendant  or  defendants,  in  any  other  case,  hath  or  have  by  law. 


15  GEO.  III.  c.  53. 

An  Act  for  eiiahliiig  the  two  Universities  in  England,  the  four 
Universities  in  Scotland,  and  the  several  Colleges  of  Eton, 
Westminster,  and  Winchester,  to  hold  in  perpetuity  their  Copy- 
right in  Bool's,  given  or  bequeathed  to  the  said  Universities  and 
Colleges  for  the  advancement  of  usefid  learni'i}g  and  otfier  pnr- 
poses  of  educatiim ;  and  for  Amending  so  much  of  an  Act  of 
the  8th  year  of  the  reign  of  Queen  Anue  as  relates  to  the  deli- 
very <tf  Books  to  the  Warehouse-keeper  of  the  Stationers'  Com- 
pany, for  the  use  of  the  several  Lihranes  therein  mentioned, 

[1775.] 

(This  Act,  with  the  exception  of  sects.  6  and  7,  repealed  by  24  & 
25  Vict.  c.  101,  is  still  in  force,  but  its  provisions  are  without  the 
scope  of  this  work.) 


-V;2  APPEXDIX   B- 


3^  GEXt.  ni.  c.  71. 

^»  Art  for  Enr^j^im^f^  iJ*^  Ari  f»f  making  AVir  M^odtU  and  Cadtef 
Bytjfi*,  nttd  other  ihiug$  ihertiu  meuiiunetL  [^^^l 


(Repealed,  24  A  25  Tic  c  lOL) 


41  GEO.  IIL  c.  107. 

An  Art  for  the  fnrth^^r  f  urov rntjf-mmt  of  Learning  in  ihe  UnUei 
Khifjdom  if  (irpnt  Britaiu  nud  Irclandy  by  securing  ike  Copia 
and  Ot]nfri(fht  of  printrd  Btxth^  to  the  authors  of  such  Bonki, 
or  their  assi(/ns,for  the  time  herein  mentioned,  [1801.] 

(Repealed,  5  «S:  0  Vict,  c  45.) 


51  GEO.  III.  c.  50. 


.'hi  Act  to  amend  and  render  more  effcetual  an  Act  of  his  prtsnU 
Majesti/j  for  eneovra(\\nt)  the  Art  of  nutking  iwvo  Models  and 
CaMn  of  Jin^itsy  aiul  other  thin/js  therein,  mentioned ;  atid  fcr 
(jinnfj  further  encourafjem^nt  to  sneh  Arts.     [18th  May,  1814.] 

WiiKiiKAH  by  an  Act,  iiassed  in  the  thirty-eighth  year  of  the  reign 

S8  0.  3,      ()f  luH  present  Majesty,  intituled,  *'  An  Act  for  encouraging  the  Art 

^*  71*  of  making  now  Models  and  Casts  of  Busts,  and  other  things  therein 

mentioned,  "  the  solo  right  and  property  thereof  were  vested  in 

the  original  proprietors,  for  a  time  therein  specified  :  And  whereas 

the  provisions  of  the  said  Act  having  been  found  ineffectual  for  the 

purpoHos  thereby  intended,  it  is  expedient  to  amend  the  same,  and 

in  iuuki»  other  provisions  and  regulations  for  the  encouragement  of 

lU'iisis,  and  to  secure  to  them  the  prolits  of  and  in  their  works,  and 

for  the  advancement  of  the  said  arts  :  May  it  therefore  please  your 

Majesty  that  it  may  be  enacted  ;  and  l)e  it  enacted  by  the  King's 

mivat  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

Lonla  spiritual  and  temporal,  and  Commons,  in  this  present  Par- 

TK,'  «i»/i*      1  lament  as8em)>led,  and  by  the  authority  of  the  same,  That  from 

n.;A/  <im/    <Mul  after  the  passing  of  tliis  Act,  every  person  or  persons  who  shall 

f*l^*fk»iy  of  make  or  cause  to  Ih>  made  any  new  and  original  sculpture,  or  model, 

iiW  ♦ii»»r       ^^jp  i>»py.  or  east,  of  the  humtm  tigure  or  Imman  figures,  or  of  any 

*H*i)  ixvl^    ^*^**^  ***'  busta,  i»r  of  luiy  jvirt  or  i^iuia  of  the  human  figure,  clothed 

f  Mty«  iu  dra)H^ry  or  otherwims  or  of  any  animal  or  animals,  or  of  any  part 

mt^Mx,       ^^  ivirtH  of  any  animal  c\mibineil  with  the  human  figure,  or  other- 
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wise,  or  of  any  subject  being  matter  of  invention  in  sculptoro  or  of  and  cads^ 
any  alto  or  basso-relievo  representing  any  of  the  matters  or  things  J?*^*'*^  *'* 
hereinbefore  mentioned,  or  any  cast  from  nature  of  the  human  j^ij^g 
figure,  or  of  any  part  or  parts  of  the  human  figure,  or  of  any  cast  for  14 
from  nature  of  any  animal,  or  of  any  part  or  parts  of  any  animal,  y^rs. 
or  of  any  such  subject  containing  or  representing  any  of  the  matters 
and  things  hereinbefore  mentioned,  whether  separate  or  combined, 
shall  have  the  sole  right  and  property  of  all  and  in  every  such  new 
and  original  sculpture,  model,  copy,  and  cast  of  the  human  figure 
or  human  figures,  and  of  all  and  in  every  such  bust  or  busts,  and 
of  all  and  in  every  such  part  or  parts  of  the  human  figure,  clothed 
in  drapery  or  otherwise,  and  'of  all  and  in  every  such  new  and 
original  sculpture,  model,  copy  and  cast,  representing  any  animal 
or  animals,  and  of  all  and  in  every  such  work  representing  any  part 
or  parts  of  any  animal  combined  with  the  human  figure  or  other- 
wise, and  of  all  and  in  every  such  new  and  original  sculpture, 
model,  copy,  and  cast  of  any  subject,  being  matter  of  invention  in 
sculpture,  and  of  all  and  in  every  such  new  and  original  sculpture, 
model,  copy  and  cast  in  alto  or  basso-relievo,  representing  any  of 
the  matters  or  things  hereinbefore  mentioned,  and  of  every  such 
cast  from  nature,  for  the  term  of  fourteen  years  from  first  putting 
forth  or  publishing  the  same  ;  i^rovided,  in  all  and  in  every  case, 
the  i)roprietor  or  proprietors  do  cause  his,  her,  or  their  name  or 
names,  with  the  date,  to  be  put  on  all  and  every  such   new  and 
original  sculptiure,  model,  copy,  or  cast,  and  on  every  such  cast 
from  nature,  before  the  same  shall  be  put  forth  or  published. 

IL  And  be  it  further  enacted.  That  the  sole  right  and  property  Works 
of  all  works,  which  have  been  put  forth  or  published  under  the  jntblishetl 
protection  of  the  said  recited  Act,  shall  be  extended,  continued  id  ^^'^  ^'** 
and  vested  in  the  respective  proprietors  thereof,  for  the  term  of  ^JiZ^a  a 
fourteen  years,  to  commence  from  [the  date  when  such  last-men-  in  the  pro- 
tioned  works  respectively  were  put  forth  or  published.  prietorsfor 

III.  And  be  it  further  enacted.  That  if  any  person  or  persons  ^^  V^^^' 
shall,  within  such  term  of  fourteen  years,  make  or  import,  or  cause  ^^^^ 
to  be  made  or  imported,  or  exposed  to  sale,  or  otherwise  disposed  ^^l^ 
of,  any  pirated  copy  or  pirated  cast  of  any  such  new  and  original  ^^ated 
sculpture,  or  model  or  copy,  or  cast  of  the  human  figure  or  human  copies  or 
figures,  or  of  any  such  bust  or  busts,  or  of  any  such  part  or  parts  P*'***^ 
of  the  human  figure,  clothed  in  drapery  or  otherwise,  or  of  any  T^*  ^^^^ 
such  work  of  any  animal  or  animals,  or  of  any  such  part  or  parts  of  cuted, 
any  animal  or  animals  combined  with  the  human  figure  or  other- 
wise, or  of  any  such  subject  being  matter  of  invention  in  sculpture 
or  of  any  such  alto  or  basso-relievo  representing  any  of  the  matters 
or  things  hereinbefore  mentioned,  or  of  any  such  cast  from  nature 
as  aforesaid,  whether  such  pirated  copy  or  pirated  cast  be  produced 
by  moulding  or  copying  from,  or  imitating  in  any  way,  any  of  the 
matters  or  things  put  forth  or  published  under  the  protection  of 
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this  Act,  or  of  any  works  which  have  been  put  forth  or  pnbhahed 
under  tlie  protection  of  the  said  recited  Act,  the  right  and  propertj 
whereof  is  and  are  secured,  extended  and  protected  by  this  Act,  in 
any  of  the  cases  as  aforesaid,  to  the  detriment,  damage,  or  loss  of 
the  original  or  respective  proprietor  or  proprietors  of  any  fodi 
Damagea     works  so  pirated  ;  then  and  in  all  such  cases  the  said  proprietor  or 
and  double  proprietors,  or  their  assignee  or  assignees,  shall  and  may,  by  lod 
<^^^*  in  a  special  action  upon  the  case  to  be  brought  against  the  penoa 

or  persons  so  offending,  receive  such  damages  as  a  jury  on  a  trill 
of  such  action  shall  give  or  assess,  together  with  double  oofts  dt 
suit.     {See  5  <£•  6  Vict  c,  07,  s.  2,  as  to  dmihle  costs,) 
Purchasers     I^*  Provided  nevertheless,  That  no  person  or  persons  who  ahill 
of  copy-       or  may  hereafter  purchase  the  right  or  property  of  any  new  and 
right  original  sculpture  or  model,  or  copy  or  cast,  or  of  any  cast  fron 

^^sa  nl^  nature,  or  of  any  of  the  matters  and  things  published  under  or  pro- 
tected by  virtue  of  this  Act,   of  the  proprietor  or  proprieion, 
expressed  in   a  deed   in  writing   signed  by  him,    her,    or  them 
respectively,   with  his,   her,  or  their  own  hand  or  hands,  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  shill 
be  subject  to  any  action  for  copying  or  casting,  or  vending  the 
same,  anything  contained  in  this  Act  to  the   contrary   notwith- 
standing. 
Limitation     Y.  Provided  always,  and  be  it  further  enacted,  That  all  actiom 
of  actions,   ^q  jjq  brought  as  aforesaid,  against  any  person  or  persons,  for  soy 
offence  committed  against  this  Act,  shall  be  commenced  within  six 
calendar  montlis  next  after  the  discovery  of  every  such  offence,  and 
not  afterwards. 
An  addi-        VI.  Provided  always,  and  be  it  further  enacted,  That  from  and 
tional         immediately  after  the  expiration  of  the  said  term  of  fourteen 
tcnn  of       years,  the  solo  right  of  making  and  disposing  of  such  new  and 
in  case  the  original  sculpture,  or  model,  or  copy,  or  cast  of  any  of  the  matten 
maker  of    or  things  hereinbefore  mentioned,  shall  return  to  the  person  or 
the  origi'    persons  who  originally  made  or  caused  to  bo  made  the  same,  if  he 
t     **^"c      ^^  *^®y  ®^*^  ^  *^®^  living,  for  the  further  term  of  fourteen  yesn 

shall  be       •''•»••  •  •  • 

living. 


54  GEO.  III.  c.  156. 


An  Act  to  amend  the  several  Acts  for  the  encouragement  of  Learning, 
bg  securing  the  Copies  and  Copyright  of  printed  Books  to  the 
Authors  of  sucli  Books,  or  tlieir  Assigns.  [1814.] 

(Repealed,  5  &  6  Vict.  c.  45.) 
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3  &  4  WILL.  IV.  c.  15. 

An  Act  to  amend  the  Lmrn  relating  to  Dramatic  Literary  Property. 

[10th  June,  1833.] 

I.  Wheeeas  by  an  Act  passed  in  the  fifty-fourth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  54  0.  3, 
Act  to  amend  the  several  Acts  for  the  encouragement  of  Learning,  ^'  l^^* 
by  securing  the  Copies  and  Copyright  of  printed  Books  to  the 
Authors  of  such  Books,  or  their  Assigns,*'  it  was  amongst  other 
things  provided  and  enacted,  Tliat  from  and  after  the  passing  of 
the  said  Act,  the  author  of  any  book  or  books  composed,  and  not 
printed  or  published,  or  which  should  thereafter  be  composed  and 
printed  and  published,  and  his  assignee  or  assigns,  should  have  the 
sole  liberty  of  printing  and  reprinting  such  book  or  books  for  the 
full  term  of  twenty-eight  years,  to  commence  from  the  day  of  first 
publishing  the  same,  and  also,  if  the  author  should  be  living  at  the 
end  of  that  period,  for  the  residue  of  his  natural  life  :  And  whereas 
it  is  expedient  to  extend  the  provisions  of  the  said  Act :  Be  it 
therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  That  from  and  after  the  passing  of  this  Act,  The  author 
the  author  of  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other  </<*^y 
dramatic  piece  or  entertainment,  composed,  and  not  printed  and    ^^^  ^j^^ 
published  by  the  author  thereof  or  his  assignee,  or  which  hereafter  have  as  his 
shall  be  composed,  and  not  printed  or  published  by  the  author  irroperty 
thereof  or  his  assignee,  or  the  assignee  of  such  author,  shall  have  J^  ^**^  . 
as  his  own  property  the  sole  liberty  of  representing,  or  causing  to  repr^U- 
be  represented,  at  any  place  or  places  of  dramatic  entertainment  ing  it  or 
whatsoever,  in  any  part  of  the  United  Kingdom  of  Great  Britain  causing  it 
and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  any  !l^J^*^' 
part  of  the  British  Dominions,  any  such  production  as  aforesaid,  anyplace 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  of  drama' 
and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof  :  and  tic  enter- 
that  the  author  of  any  such  production,  printed  and  published 
within  ten  years  before  the  passing  of  this  Act  by  the  author  thereof 
or  his  assignee,  or  which  shall  hereafter  be  so  printed  and  pub- 
lished,  or  the  assignee  of  such  author,  shall,  from  the  time  of 
passing  tliis  Act,  or  from  the  time  of  such  publication  respectively, 
until  the  end  of  twenty-eight  years  from  the  day  of  such  first  publi- 
cation of  the  same,  and  also,  if  the  author  or  authors,  or  the  sur- 
vivor of  the  authors,  shall  be  living  at  the  end  of  that  period, 
during  the  residue  of  his  natural  life,  have  as  his  own  property  the 
sole  liberty  of  representing,  or  causing  to  be  represented,  the  same 
at  any  such  place  of  dramatic  entertainment  as  aforesaid,  and  shall 


sr,^ 
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tkiH  Act,  rir  '>f  any  worki  which  hare  been  pnt  fcnih   or  ] 

nnder  the  protection  of  the  said  recited  Act,  the  rig^t  Mid 

whereof  is  and  are  lecured,  extended  and  protected  by  thi 

any  of  the  cases  as  aforesaid,  to  the  detriment,  daxange,  i 

the  original  or  respective  proprietor  or  proprietors  of  i 

Jkimngrt     WOrbsHo  pirated  ;  then  and  in  all  such  caies  the  said  pro] 

nnil  dvulik  pniprietiin,  or  their  assignee  or  ssaignees,  shall  and  msj 

<»*C-  in  a  sivecial  action  upon  the  caae  to  be  brought  against  tl 

or  ponuins  iwi  offending,  receive  such  damages  as  a  jury  < 

of  such  action  shall  give  or  assess,  together  with  double 

suit.     {Hw  5  <t  6  Vki.  t.  97,  ».  2,  OJt  to  dmxhle  cotU.) 

FurfJuttcn      I^-  Provided  nevertheless,  That  no  person  or  persons  ' 

fffaifin-        or  may  liereafter  purchase  the  right  or  property  of  any 

right  original  sciilpturo  or  model,  or  copy  or  cast,  or  of  any  < 

««itml  in    nature,  or  of  any  of  the  matterH  and  things  published  und< 

tucted  by  virtue  of  this  Act,  of  the  proprietor  or  pn 

expressed  in   a  deed   in  writing  signed  by  him,    her, 

rospoctively,   with  his,   her,  or  their  own  band  or  haai 

prosunco  of  and  attested  by  two  or  more  credible  witnes 

Iw  Hubjuct  to  any  action  for  copying  or  casting,  or  Ten 

■anio,  anything  contained  in  this  Act  to  tiie  contrary 

standing. 

t.iiuiti'liim      V.  I'rovidod  always,  and  bo  it  further  enacted,  That  aj 

nfiKliont.    to  bo  linnight  as  aforesaid,  against  any  person  or  persons 

olTunco  eoiiiniittud  against  tliia  Act,  shall  be  commenced  W 

calendar  months  next  after  the  discovery  of  every  such  offi 

not  afti'fwards. 

Jit  nMi-        V  '■  I'rovidud  alwaj-s,  and  lie  it  further  enacted,  That : 

(I'liiHit         iinniudiati'ly  after  tliu  expiration  of  the  said  term  of 

fi'iiN  of       j.,>an,  tlu)  (H,ilo  right  of  making  aitd  disposing  of  such 

it  iC«*^  oriKinal  sonlpturu.  or  in.Hlel.  or  wpy.  ""■  <^t  "^  »«?  "I  th. 

mmZiti!^    or  things  lii<rviul>ufon)  mentioned,  shall  r«tum  to  the  [ 

M.'  origi-     jt(.riu<ns  who  origiiudlj-  made  or  caused  to  be  made  the  sai 

mil  j«jlji-    ^jj  (^)j^,j.  ^i^j  (^  tj,g„  livings  fur  tJio  futther  tenn  of  fonrte 


M  GEO.  ni.  c.  156. 

I,'(  (.1  .iNH-n.)  rt<  jwwniJ  .*rlj!  f^r  Ikr  titfotirafirmeni  of  1 
hu  i»\'«nii.i  thf  »^^>t«  .itMj  C^fHirif/il  of  pnn/ed  £ot 

(R*pc^«d,  5*6  VKt  c.  45.; 
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3  &  4  WILL.  IV.  c.  15. 

An  Act  to  amend  the  Laws  relatitig  to  Dramatic  Literary  Property, 

[10th  June,  1833.] 

I.  Wheeeas  by  an  Act  passed  in  the  fifty-fourth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  5iG.  3, 
Act  to  amend  the  several  Acts  for  the  encouragement  of  Learning,  ^'  ^^^' 
by  securing  the  Copies  and  Copyright  of  printed  Books  to  the 
Authors  of  such  Books,  or  their  Assigns,"  it  was  amongst  other 
things  provided  and  enacted.  That  from  and  after  the  passing  of 
the  said  Act,  the  author  of  any  book  or  books  composed,  and  not 
printed  or  published,  or  which  should  thereafter  be  composed  and 
printed  and  published,  and  his  assignee  or  assigns,  should  have  the 
sole  liberty  of  printing  and  reprinting  such  book  or  books  for  the 
full  term  of  twenty-eight  years,  to  commence  from  the  day  of  first 
publishing  the  same,  and  also,  if  the  author  should  be  living  at  the 
end  of  that  period,  for  the  residue  of  his  natural  life  :  And  whereas 
it  is  expedient  to  extend  the  provisions  of  the  said  Act :  Be  it 
therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  from  and  after  the  passing  of  this  Act,  Theaut?u)r 
the  author  of  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other  ^«^y 
dramatic  piece  or  entertainment,  composed,  and  not  printed  and  ^^  ^^^^ 
published  by  the  author  thereof  or  his  assignee,  or  which  hereafter  have  as  his 
shall  be  composed,  and  not  printed  or  published  by  the  author  property 
thereof  or  his  assignee,  or  the  assignee  of  such  author,  shall  have  ^t^     f 
as  his  own  property  the  sole  liberty  of  representing,  or  causing  to  reprJffiU- 
\ye  represented,  at  any  place  or  places  of  dramatic  entertainment  iny  it  or 
whatsoever,  in  any  part  of  the  United  Kingdom  of  Great  Britain  causing  it 
and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  any  l^tj^^^' 
part  of  the  British  Dominions,  any  such  production  as  aforesaid,  any  place 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  of  dramas 
and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof  :  and  tie  enter- 
that  the  author  of  any  such  production,  printed  and  published     *'^^"^  ' 
within  ten  years  before  the  passing  of  this  Act  by  the  author  thereof 
or  his  assignee,  or  which  shall  hereafter  be  so  printed  and  pub- 
lished,  or  the  assignee  of  such  author,  shall,  from  the  time  of 
passing  this  Act,  or  from  the  time  of  such  publication  respectively, 
until  the  end  of  twenty-eight  years  from  the  day  of  such  first  publi- 
cation of  the  same,  and  also,  if  the  author  or  authors,  or  the  sur- 
vivor of  the  authors,  shall  be  living  at  the  end  of  that  period, 
during  the  residue  of  his  natural  life,  have  as  his  own  property  the 
sole  liberty  of  representing,  or  causing  to  be  represented,  the  same 
at  any  such  place  of  dramatic  entertainment  as  aforesaid^  and  shall 
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Proviso  as  be  deemed  and  taken  to  be  the  proprietor  thereof  :  Provided  never- 
^h^^       theless,  that  nothing  in  this  Act  contained  shall  prejudice,  alter,  or 
viotis  ^ihe  *ff®^  *^®  right  or  authority  of  any  person  to  represent  or  cause  to 
passing  of  be  represented,  at  any  place  or  places  of  dramatic  entertainment 
this  Act,  a  whatsoever,  any  such  production  as  aforesaid,  in  all  caaes  in  which 
f^    .        the  author  thereof  or  his  assignee  shall,  previously  to  the  passing 
*  of  this  Act,  have  given  his  consent  to  or  authorized  such  represen- 
tation, but  that  such  sole  liberty  of  the  author  or  his  assignee  shall 
be  subject  to  such  right  or  authority". 
Penalty  on     ^-  -^^^  ^  ^^  further  enacted,  That  if  any  person  shally  during 
persons       the  continuance  of  such  sole  liberty  as  aforesaid,  contraiy  to  the 
performing  intent  of  this  Act,  or  right  of  the  author  or  his  assignee,  represent, 
^^^^t^'  or  cause  to  be  represented,  without  the  consent  in  writing  of  the 
this  Act,      author  or  other  proprietor  first  had  and  obtained,  at  any  place  of 
dramatic  entertainment  within  the  limits  aforesaid,  any  such  pro- 
duction as  aforesaid,  or  any  part  thereof,  every  such  offender  shall 
be  liable  for  each  and  every  such  representtition  to  the  payment  of 
an  amount  not  less  than  forty  shillings,  or  to  the  full  amount  of 
the  benefit  or  advantage  arising  from  such  representation,  or  the 
injury  or  loss  sustained  by  the  plaintiff  therefrom,  whichever  shall 
bo  the  greater  damages,  to  the  author  or  other  proprietor  of  such 
production  so  represented  contrary  to  the  true  intent  and  meaning 
of  this  Act,  to  be  recovered,  together  with  double  costs  of  suit,  by 
such  author  or  other  proprietors,  in  any  Court  having  jurisdiction  in 
such  cases  in  that  part  of  the  said  United  Kingdom  or  of  the  British 
Dominions  in  which  the  offence  shall  be  committed  ;  and  in  every 
such  proceeding  where  the  sole  liberty  of  such  author   or  his 
assignee  as  aforesaid  shall  be  subject  to  such  right  or  authority  as 
aforesaid,  it  shall  be  sufiicient  for  the  plaintiff  to  state  that  he  haa 
such  sole  liberty,  without  stating  the  same  to  be  subject  to  such 
right  or  authority,  or  otherwise  mentioning  the  same. 
Limilatum      m-  Provided  nevertheless,  and  be  it  further  enacted.  That  all 
of  actions,   actions  or  proceedings  for  any  offence  or  injury  that  shall  be  com- 
mitted against  this  Act,  shall  be  brought,  sued,  and  commenced 
within  twelve  calendar  months  next  after  such  offence  committed, 
or  else  the  same  shall  bo  void  and  of  no  effect. 
Explana-        IV.  And  be  it  further  enacted.  That  whenever  authors,  persons, 
tion  of        offenders,  or  others  are  spoken  of  in  this  Act  in  the  singular  num- 
words,         ^p^  ^jj,  ijj  ^Y^Q  masculine  gender,  the  same  shall   extend  to  any 
number  of  persons  and  to  either  sex. 
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5  &  G  WILL.  IV.  c.  65. 

An  Act  fur  preventing  Hie  Publication  of  Lectures  xoiihont  Consent, 

[9th  September,  1835.  ] 

I.  Whereas  printers,  publishers,  and  other  persons  have  fre- 
quently taken  the  liberty  of    printing  and  publishing   lectures 
delivered  upon  divers  subjects,  without  the  consent  of  the  authors 
of  such  lectures,  or  the  persons  delivering  the  same  in  public,  to  the 
great  detriment  of  such  authors  and  lecturers  :  Be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That  AiUhors  of 
from  and  after  the  first  day  of  September,  one  thousand  eight  lectures, 
himdred  and  thirty-five,  the  author  of  any  lecture  and  lectures,  or  ^  r^'* 
the  person  to  whom  ho  hath  sold  or  otherwise  conveyed  the  copy  ^^  Juivctlie 
thereof,  in  order  to  deliver  the  same  in  any  school,  seminary,  sole  right 
institution,  or  other  place,  or  for  any  other  purpose,  shall  have  the  ofpublisJi' 
sole  right  and  liberty  of  printing  and  publishing  such  lecture  or  *^^      "^* 
lectures ;  and  that  if  any  person  shall,  by  taking  down  the  same  in  Penalty 
shorthand  or  otherwise  in  writing,  or  in  any  other  way,  obtain  or  ^*  ^^^^ 
make  a  copy  of  such  lecture  or  lectures,  and  shall  print  or  litho-  L^/ig/^. 
graph  or  otherwise  copy  and  publish  the  same,  or  cause  the  samfe  to  ing,  <(rc., 
bo  printed,  lithographed,  or  otherwise  copied  and  published,  without  lectures 
leave  of  the  author  thereof,  or  of  the  person  to  whom  the  author  ™'*^** 
thereof  hath  sold  or  otherwise  conveyed  the  same,  and  every  person 
who,  knowing  the  same  to  have  been  printed  or  copied  and  pub- 
lished without  such  consent,  shall  sell,  publish,  and  expose  to  sale, 
or  cause  to  be  sold,  published,  or  exposed  to  sale,  any  such  lecture 
or  lectures,  shall  forfeit  such  printed  or  otherwise  copied  lecture  or 
lectures,  or  parts  thereof,  together  with  one  penny  for  every  sheet 
thereof  which  shall  be  foimd  in  his  custody,  either  printed,  litho- 
graphed, or  copied,  or  printing,  lithographing,  or  copying,  pub- 
lished or  exposed  to  sale,  contrary  to  the  true  intent  and  meaning 
of  this  Act,  the  one  moiety  thereof  to  his  Majesty,  his  heirs  or 
successors,  and  the  other  moiety  thereof  to  any  person  who  shall 
sue    for    tlio   same,    to  be  recovered    in    any  of    his    Majesty's 
courts  of  record  in  Westminster,  by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager  of  law,  essoign,  privilege,  or  pro- 
tection, or  more  than  one  imparlance,  shall  be  allowed. 

11.  And  be  it  further  enacted.  That  any  printer  or  publisher  of  penalty  on 
any  newspaper  who  shall,  without  such  leave  as  aforesaid,  print  printers  or 
and  publish  in  such  newspaper    any  lecture   or  lectiu-es,   shall  i^^"^* 
be  deemed  and   taken  to  bo  a  person  printing  and  publishing  ^f^'^^^^' 
without  leave  within  the  provisions  of  this  Act,  and  liable  to  the  polishing 
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lectures 
without 
leave. 

Persons 
haviiig 
leave  to 
attend 


aforesaid  forfeitures  and  penalties  in  respect  of  such  printing  and 

publishing. 

III.  And  be  it  further  enacted,  That  no  i>erson   allowed  for 

certain  fee  and  reward,  or  otherwise,  to  attend  and  be  present  at 

any  lecture  deUvered  in  any  place,  shall  be  deemed  and  taken  to 

be  licensed  or  to  have  leave  to  print,  copy,  and  publish   such 

lectures,      lectures  only  because  of  having  leave  to  attend  such  lecture  or 
not  on  that ,     . 
acc(mnt       lectures. 

licensed  to  IV.  Provided  always,  That  nothing  in  this  Act  shall  exend  to 
publish  prohibit  any  person  from  printing,  copying,  and  publishing,  any 
lecture  or  lectures  which  have  or  shall  have  been  printed  and  pub- 
i^lviuhr  ^^^^  ^^^  leave  of  the  authors  thereof  or  their  assignees,  and 
publishing  whereof  the  time  hath  or  shall  have  expired  within  which  the  sole 
of  lectures  right  to  print  and  publish  the  same  is  given  by  an  Act  passed  in 
after  expi-  i\^q  eighth  year  of  the  reign  of  Queen  Anne,  intittded  "  An  Act  for 
^tiucoiru'  *^®  Encouragement  of  Learning,  by  vesting  the  Copies  of  Printed 
right.  Books  in  the  Authors  or  Purchasers  of  such  Copies  during  the 

8  Anne       Times  therein  mentioned,"  and  by  another  Act  passed  in  the  fifty- 
c,  19.  fourth  year  of  the  reign  of  King  George  the  Third,  intituled  "An 

Act  to  Amend  the  several  Acts  for  the  Encouragement  of  Learning, 
by  securing  the  Copies  and  Copyright  of  Printed  Books  to  the 
Authors  of  such  Books,  or  their  Assigns,"  or  to  any  lectures  which 
have  been  printed  or  published  before  the  passing  of  this  Act 
(8  Amie,  c.  19  d'  54  Geo.  Ill,  c.  156,  repeaM  hy5  <i'  6  Vict.  c.  45). 

V.  Provided  further.  That  nothing  in  this  Act  shall  extend  to 
any  lecture  or  lectures,  or  the  printing,  copying,  or  publishing  any 
lecture  or  lectures,  or  parts  thereof,  of  the  delivering  of  which 
notice  in  writing  shall  not  have  been  given  to  two  justices  living 
within  five  miles  from  the  place  where  such  lecture  or  lectures 
places  d'c.  8^^  ^®  delivered,  two  days  at  the  least  before  delivering  the  same, 
or  to  any  lecture  or  lectures  delivered  in  any  University  or  public 
school  or  college,  or  on  any  public  foundation,  or  by  any  individual 
in  virtue  of  or  according  to  any  gift,  endowment,  or  foundation ; 
and  that  the  law  relating  thereto  shall  remain  the  same  as  if  this 
Act  had  not  been  passed. 


54  0,  3, 
c,  156. 


Act  not  to 
extend  to 
lectures 
delivered 
in  unli' 
censed 


6  cfe  7  WILL.  IV.  c.  59. 

An  Act  to  Extend  the  Protection  of  Copyright  in  Prints  and  Engraving 

to  Ireland,  [13th  August,  1836.] 

The  following  is  the  eflfect  of  the  sections. 

1.  Provisions  of  17  Geo.  III.  c.  57  extended  to  Ireland. 

2.  Any  person  who  engraves  any  print  published  in  any  pari 

of  Great  Britain  or  Ireland,  without  the  oonaent  of  the 
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proprietor  had  and  obtained,  in  writing,  signed,  iSrc.,  in 
the  presence  of  and  attested  by  two  or  more  witnesses, 
liable  to  a  separate  action  on  the  case  for  damages. 


1  ib  2  VICT.  c.  69. 

LiUmationdl  Copyright  Act  (1838). 

(Repealed  by  ?  Vict.  c.  12.) 


2  VICT.  c.  13. 


An  Act  for  Extending  the  Copyright  of  Designs  for]  Calico  Pri^Uing  to 
Designs  for  Printing  other  Woven  Fabrics,         [1839.] 
(Repealed,  5  &  6  Vict.  c.  100.) 


2  VICT.  c.  17. 


An  Act  to  Secure  to  Proprietors  of  Designs  for  Articles  of  Manufac- 
ture the  Copyright  of  such  Designs  for  a  limited  time. 

[1839.] 

(Repealed,  5  &  6  Vict.  c.  100.) 


5  &  6  VICT.  c.  45. 


An  Act  to  amend  the  Law  of  Copyright, 

[Ist  July,  1842.] 

I.  Wherbas  it  is  expedient  to  amend  the  law  relating  to  copjrright, 

and  to  afford  greater  encouragement  to  the  production  of  literary 

works  of  lasting  benefit  to  the  world  :  Be  it  enacted  by  the  Queen's 

most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 

the  Lords  spiritual  and  temporal,  and  Commons^  in  this  present 

Parliament  assembled,  and  by  the  authority  of  the  same^  that  from 

the  passing  of  this  Act  an  Act  passed  in  the  eighth  year  of  the  jj^^moZ  of 

reign  of  her  Majesty  Qiieen  Anne,  intituled   ''an  Act  for  the  former 

encouragement  of  learning,  by  vesting  the  copies  of  printed  books  Acts  ; 

in  the  authors  or  purchasers  of  such  copies  during  the  times  8  Anne^ 

jj  J  c.  19. 
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therein  mentioned ; "  and  alBO  an  Act  paaasd  in  the  foriy-fint 
year  of  the  reign  of  his  Majesty  King  G^rge  HL,  intituled  "an 
41  0,  8,      Act  for  the  further  encouragement  of  learning  in  the  United 
c.  107.        Kingdom  of  Great  Britain  and  Ireland,  by  securing  the  copies  and 
copyright  of  printed  books  to  the  authors  of  such  bookB,  or  tiiflir 
assigns,  fur  the  time  therein  mentioned  ; "  and  also  an  Act  passed 
in  the  fifty-fourth  year  of  the  reign  of  his  Majesty  King  Geoige 
54  0.  8,      III.,  intituled  ''an  Act  to  amend  the  several  Acta  for  the  enooa- 
c.  156.        ragement  of  learning,  by  securing  the  copies  and  copyii^^t  cf 
printed  books  to  the  authors  of  such  books,  or  their  assigns,  be  and 
the  same  are  hereby  repealed,  except  so  far  as  the  continuance  cf 
either  of  them  may  be  necessary  for  carrying  on  or  giving  effect  to 
any  proceedings  at  law  or  in  equity  pending  at  the  time  of  passing 
this  Act,  or  for  enforcing  any  cause  of  action  or  suit,  or  any  right  or 
contract,  then  subsisting. 
Interprt"        II.  And  be  it  enacted,  that  in  the  construction  of  this  Act  ilie 
^^''^'ion  of     word  ''  book  *'  shall  be  construed  to  mean  and  include  every  vcdnme, 
part  or  division  of  a  voliune,  pamphlet,  sheet  of  letter-preas,  sheet 
of  music,  map,  chart,  or  plan  separately  published ;  that  the  wwds 
''  dramatic  piece  "  shall  be  construed  to  mean  and  include  every 
tragedy,  comedy,  play,  opera,  farce,  or  other  scenic,  musical,  or 
dramatic  entertainment ;  that  the  word  ''  copyright "  shall  be  con- 
strued to  mean  the  sole  and  exclusive  liberty  of  printing  or  other- 
wise multiplying  copies  of  any  subject  to  which  the  said  word  is 
herein  applied;  that  the  words  ''personal  representative "  shall 
be  construed  to  mean  and  include  every  executor,  administrator, 
and  next  of  kin  entitled  to  administration ;  that  the  word  ''assigns** 
shall  be  construed  to  mean  and  include  every  person  in  whom  the 
interest  of  an  author  in  copyright  shall  be  vested,  whether  derived 
from  such  author  before  or  after  the  publication  of  any  book,  and 
whether  acquired  by  sale,  gift,  bequest,  or  by  operation  of  law,  or 
otherwise  ;  that  the  words  "British  Dominions  "  shall  be  oonstroed 
to  mean  and  include  all  parts  of  the  United  Elingdom  of  Qreat 
Britain  and  Ireland,  the  islands  of  Jersey  and  Guernsey,  all  parts 
of  the  East  and  West  Indies,  and  all  the  colonies,  settlements,  and 
possessions  of  the  crown  which  now  are  or  hereafter  may  be  ac- 
quired ;  and  that  whenever  in  this  Act,  in  describing  any  person, 
matter,  or  thing,  the  word  importing  the  singular  number  or  the 
masculine  gender  only  is  used,  the  same  shall  be  understood  to  in- 
clude and  to  be  applied  to  several  persons  as  well  as  one  person,  and 
females  as  well  as  males,  and  several  matters  or  things  as  well  as 
one  matter  or  thing,  respectively,  unless  there  shall  be  something 
in  the  subject  or  context  repugnant  to  such  construction. 
Endurance     HI*  And  be    it   enacted,  that    the  copyright  in    eveiy    book 
of  term  of  which  shall  after  the  passing  of  this  Act  be  published  in  the  life- 
?W^W    time  of  its  author  shall  endure  for  the  natural  life  of  such  authw. 
hook  here-   *^^  ^^^  ^®  further  term  of  seven  years,  commencing  at  the  time 
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of  his  death,  and  shall  be  the  property  of  auoh  author  and  hia  after  to  he 
assigna  :  Provided  always^  that  if  the  said  term  of  seven  years  ?^?*^y 
shall  expire  before  the  end  of  forty-two  years  from  the  first  publi-  ^^^^  of*^ 
cation  of  such  book,  the  copyright  shall  in  that  case  endure  for  author; 
such  period  of  forty-two  years ;  and  that  the  copyright  in  every  i/pttb^ 
book  which  shall  be  published  after  the  death  of  its  author  shall  lished 
endure  for  the  term  of  forty-two  years  from  the  first  publication  ^'^^%Ji^ 
thereof,  and  shall  be  the  property  of  the  proprietor  of  the  author's  ^j^^ath, 
manuscript  from  which  such  book  shall  be  first  published,  and  his 
assigns. 

lY.  And  whereas  it  is  just  to  extend  the  benefits  of  this  Act  to  In  cases  of 
authors  of  books  published  before  the  passing  thereof,  and  in  which  «f*««Wnflf 
copyright  still  subsists ;  be  it  enacted,  that  the  copyright  which  at  ^^^^^ 
the  time  of  passing  this  Act  shall  subsist  in  any    book  here-  beextended, 
tofore    published    (except    as    hereinafter    mentioned)  shall    be  cxceptwhen 
extended  and  endure  for  the*  full  term  provided  by  this  Act  in  i*^*  V^ 
cases  of  books  thereafter  piiblished,  and  shall  be  the  property  of  a,n  assignee 
the  person  who  at  the  time  of  passing  of  this  Act  shall  be  the  pro-  for  other 
prietor  of  such  copyright :  Provided  always,  that  in  all  cases  in  considera- 
which  such  copyright  shall  belong  in  whole  or  in  part  to  a  publisher  .fiaturair 
or  other  person  who  shall  have  acquired  it  for  other  consideration  lave  and 
than  that  of  natural  love  and  affection,  such  copyright  shall  not  be  affection  ; 

extended  by  this  Act,  but  shall  endure  for  the  term  which  shall  sub-  *^  ^^,*^ 

case  it 

sist  therein  at  the  time  of  passing  of  this  Act,  and  no  longer,  unless  gj^^^i  ^^^^^^ 
the  author  of  such  book,  if  he  shall  be  living,  or  the  personal  at  the  eagn- 
representative  of  such  author,  if  he  shall  be  dead,  and  the  pro-  ration  of 
prietor  of  such  copyright  shall,  before  the  expiration  of  such  term,  JzJ^^^ 
consent  and  agree  to  accept  the  benefits  of  this  Act  in  respect  of  iggg  iig 
such  book,  and  shall  cause  a  minute  of  such  consent  in  the  form  in  extension 
that  behalf  given  in  the  schedule  to  this  Act  annexed  to  be  entered  ^  f^f^ 
in  the  book  of  registry  hereinafter  directed  to  be  kept,  in  which  ^     ^^ 
case  such  copyright  shall  endure  for  the  full  term  by  this  Act  prietor 
provided  in  cases  of  books  to  be  published  aft«r  the  passing  of  this  and  the 
Act,  and  shall  be  the  property  of  such  person  or  persons  as  in  such  "**^^^« 
minute  shall  be  expressed. 

y.  And  whereas  it  is  expedient  to  provide  against  the  suppression  Judicial 
of  books  of  importance  to  the  public ;  be  it  enacted,  that  it  shall  Committee 
be  lawful  for  the  Judicial  Committee  of  her  Majesty's  Privy  Coun-  ^^ 
oil,  on  complaint  made  to  them  that  the  proprietor  of  the  copjrright  Council 
in  any  book  after  the  death  of  its  author  has  refused  to  republish  may  licence 
or  to  allow  the  republication  of  the  same,  and  that  by  reason  of  ^J^9^' 
such  refusal  such  book  may  be  withheld  from  the  public,  to  grant  qfi^Qj^ 
a  licence  to  such  complainant  to  publish  such  book,  in  such  manner  which  the 
and  subject  to  such  conditions  as  they  may  think  fit,  and  that  it  projm^tor 
shall  be  lawful  for  such  complainant  to  publish  such  book  according  ^^^^ 

to  such  licence.  after  death 

of  (he  atkthoT, 

B  B  2 
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Copies  of        Yl.  And  be  it  enacted,  that  a  printed  copy  of  the  whole  cf  eray 

^^^j^book  which  shaU  be  published  after  the   paaaing  of   thii  M 

^]^  _^_  together  with  all   maps,  prints,  or  other  engravingB  helnngif 

of  this  Act,  thereto,  finished  and  coloured  in  the  same  maimer  as  the  bat 

and  of  all  copies  of  the  same  shall  be  published,  and  also  of  any  seoood  « 

^^^^1^  subsequent  edition  which  shaU  be  so  published  with  any  additm 

to  be  dc'      or  alterations,  whether  the  same  shall  be  in  letter  press,  or  intlN 

livered        maps,  prints,  or  other  engravings  belonging  thereto,  and  whetiier 

within        ^Q  gfg(  edition  to  such  book  shall  have  been  publiahed  before  or 

Uitus^t the  ^^^  ^^  passing  of  this  Act,  and  also  of  any  second  or  sabseqnflBk 

British       edition  of  every  book  of  which  the  first  or  some  preceding  editioa 

Museum,     shall  not  have  been  delivered  for  the  use  of  the  British  Mmmm, 

bound,  sewed,  or  stitched  together,  and  upon  the  best  paper  oa 

which  the  same  shall  be  printed,  shall,  within  one  cimigmAar  toobA 

after    the    day  on  which  any  such    book  shall    first    be   sold, 

published,  or  offered  for  sale  within'the  biUs  of  mortality,  or  witUa 

three  calendar  months  if  the  same  shall  first  be  sold,  published,  or 

offered  for  sale  in  any  other  part  of  the  United  Kingdom,  or 

within  twelve  calendar  months  after  the  same  shall  first  be  soU, 

published,  or  offered  for  sale  in  any  other  part  of  the  British 

dominions,  be  delivered,  on  behalf  of  the  publisher  thereof,  at  the 

British  Museum. 

Mode  of         YII.  And  be  it  enacted,  that  every  copy  of  any  book  whidi 

'^'^"^^   under  the  provisions  of  this  Act  ought  to  be  delivered  as  aforessid 

British       B^^U  ^  delivered  at  the  British  Museum  between  the  hours  of  ten 

Museum,     in  the  forenoon  and  four  in  the  afternoon  on  any  day  ezoepi 

Sunday,  Ash  Wednesday,  Good  Friday,  and  Christmas  Day,  to  one 

of  the  officers  of  the  said  museum,  or  to  some  persons  authorised 

by  the  trustees  of  the  said  museum  to  receive  the  same,  and  sncb 

officer  or  other  person  receiving  such  copy  is  hereby  required  to 

give  a  receipt  in  writing  for  the  same,  and  such  deliyery  shall  to  sU 

intents  and  purposes  be  deemed  to  be  good  and  sufficient  deliveiy 

under  the  provisions  of  this  Act. 

A  copy  0/       Vni.  And  be  it  enacted,  that  a  copy  of  the  whole  of  every  book, 

every  book  and  of  any  second  or  subsequent  edition  of  every  book  containing 

li^red'      ^^^^^^^^  and  alterations,  together  with  all  maps  and  prints  be- 

wUhi7i  a     longing  thereto,  which  after  the  passing  of  this  Act  shall  be  pub- 

numth        lished,  shall,  on  demand  thereof  in  writing,  left  at  the  place  of 

^"^^^Lfin      *^^®  ^^  *^®  publisher  thereof  at  any  time  within  twelve  tnnmtlM 

the  officer    ^^^^  ^^^  ^^^  publication  thereof,  under  the  hand  of  the  officer  of 

of  the         the  Company  of  Stationers  who  shall  &om  time  to  time  be  ap- 

StaOoners*  pointed  by  the  said  company  for  the  purposes  of  this  Act,  or  under 

foHhT^*  the  hand  of  any  other  person  thereto  authorised  by  the  persons  or 

following    l>odies  politic  and    corporate,  proprietors  and    managers  of  the 

libraries :    libraries  following  {videlicet)^  the  Bodleian  library  at  Oxford,  the 

l^i?^-      Public  Library  at  Cambridge,  the  library  of  the  Faculty  of  Ad- 

Oj^rd^      vocates  at  Edinburgh,  the  Library  of  the  College  of  the  Holy  and 
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Undivided  Trinity  of  Queen  Elizabeth  near  Dublin,  be  delivered,  the  Public 
upon  the  paper  on  which  the  largest  number  of  copies  of  such  book  7?^^^ 
or  edition  shall  be  printed  for  sale,  in  the  like  condition  as  the  ^-^e,  the 
copies  prepared  for   sale,  by  the  publisher  thereof  respectively,  Faculty  of 
within  one  month  after  demand  made  thereof  in  writing  as  afore-  Advocates 
said,  to  the  said  officer  of  the  said  Company  of  Stationers  for  the  ^I^  ^^ 
time  being,  which  copies  the  said  officer  shall  and  he  is  hereby  ^j^  ^f 
required  to  receive  at  the  hall  of  the  said  company,  for  the  use  of  Trinity 
the  library  for  which  such  demand  shall  be  made  within  such  ^^.^* 
twelve  months  as  aforesaid  ;  and  the  said  officer  is  hereby  required 
to  give  a  receipt  in  writing  for  the  same,  and  within  one  month 
after  any  such  book  shall  be  so  delivered  to  him  as  aforesaid  to 
deliver  the  same  for  the  use  of  such  library. 

IX.  Provided  also,  and  be  it  enacted,  that  if  any  publisher  shall  Publishers 
be  desirous  of  delivering  the  copy  of  such  book  as  shall  be  de-  tf^^  ^" 
manded  on  behalf  of  any  of  the  said  libraries  at  such  library,  it  c(yp(^  ^  ^ 
shall  be  lawful  for  him  to  deliver  the  same  at  such  library,  free  libraries^ 
of  expense,  to  such  librarian  or  other  person  authorised  to  receive  instead 
the  same  (who  is  hereby  required  in  such  case  to  receive  and  give  a  %^'        i 
receipt  in  writing  for  the  same),  and  such  delivery  shall  to  all  Company, 
intents  and  purposes  of  this  Act  be  held  as  equivalent  to  a  delivery 

to  the  said  officers  of  the  Stationers'  Company. 

X.  And  be  it  enacted,  that  if  any  publisher  of  any  such  book,  or  Petudty/or 
of  any  second  or  subsequent  edition  of  any  such  book,  shall  neglect  ^/^^^^ 
to  deliver  the  same,  pursuant  to  this  Act,  he  shall  for  every  such  copies  for 
default  forfeit,  besides  the  value  of  such  copy  of  such  book  or  the  use 
edition  which  he  ought  to  have  delivered,  a  sum  not  exceeding  five  ?vjf  . 
pounds,  to  be  recovered  by  the  librarian  or  other  officer  (properly 
authorised)  of  the  library  for  the  use  whereof  such  copy  should 

have  been  delivered,  in  a  summary  way,  on  conviction  before  two 
justices  of  the  peace  for  the  county  or  place  where  the  publisher 
making  default  shall  reside,  or  by  action  of  debt  or  other  proceed- 
ing of  the  like  nature,  at  the  suit  of  such  libraiian  or  other  officer, 
in  any  court  of  record  in  the  United  Kingdom,  in  which  action,  if 
the  plaintiff  shall  obtain  a  verdict,  he  shall  recover  his  costs  reason- 
ably incurred,  to  be  taxed  as  between  attorney  and  client. 

XT.  And  be  it  enacted,  that  a  book  of  registry,  wherein  may  be  ^^f^  ^f 
registered,  as  hereinafter  enacted,  the  proprietorship  in  the  copy-  ^^^^I^Jf 
right  of  books,  and  assignments  thereof,  and  in  dramatic  and  stationer^ 
musical  pieces,  whether  in  manuscript  or  otherwise,  and  licences  Hall 
affecting  such  copyright,  shall  be  kept  at  the  hall  of  the  Stationers' 
Company,  by  the  officer  appointed  by  the  said  company  for  the 
purposes  of  this  Act,  and  shall  at  all  convenient  times  be  open  to 
the  inspection  of  any  person,  on  payment  of  one  shilling  for  every 
entry  which  shall  be  searched  for  or  inspected  in  the  said  book ; 
and  that  such  officer  shall,  whenever  thereunto  f^^aonably  re- 
quired, give  a  copy  of  any  entry  in  such  book,  certified  under  hia 
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hand,  and  impretsed  wiUi  tiie  itaiiip  of  tlie  said  eoni|Hii7ttobi 

fiTovided  bj  them  for  that  puipow,  and  whkli  thej  an  haibf 

rerjuired  to  provide,  to  any  penon  requiring  the  flame,  oo  fmpmti 

itt  him  (A  the  sum  of  fire  flhillings  ;  and  such  oopies  so  eertified  oi 

iinpressed  shall  be  received  in  evidence  in  all  oomiay  and  in  aB 

summary  [;rrx:eedingB,  and  shall  be  primd  Jade  pctmf  of  tlw  propfie- 

t<;rship  or  assignment  of  copyright  or  licence  aa  therain  ezprond, 

liiit  su})ject  to  be  rebntted  by  other  evidence,  and  in  tlie  cue  cf 

dramatic  or  musical  pieces  shall  be  primd  facie  pctmf  of  the  ii|^  cf 

ro  J  presentation  or  performance,  subject  to  be  rebutted  aa  aforenid. 

Makinrj  ^  ^  I-  ^^^^  he  it  enacted,  that  if  any  person  Bhall  wilfnUy  make  or 

falM  aUry  cause  U)  l>e  mode  any  false  entry  in  the  r^^iatry  book  of  tiM 

t'/t  ^A<;  600I?  yttttionors*  Company,  or  shall  wilfully  produce  or  caoae  to  bt 

a  inuKjUi'      tendered  in  evidence  any  paper  falsely  purporting  to  be  aoopyof 

vuufKfr,      any  entry  in  the  said  book,  he  shall  be  guilty  of  an  indklaUs 

misdemeanor,  and  shall  be  punished  aocordmgly. 

KntrUa  of        XIII.    And  be  it  enacted,   that  after  the  paaaing  of  this  Act 

co/iyri(f?U     it  sliall  l>e  lawful  for  the  proprietor  of  copyright  in  any  book 

miiy  iM'.       heretofore  published,  or  in  any  book  hereafter  to  be  pnUiflhed, 

Uir  biHik  of  ^^   make  entry  in  the  registry  book  of  the  Stationera'  CkxmpoBy 

rvtjistnj,      of  the  title  of  such  book,  the  time  of  the  first  pnblicaticHi  thereof, 

the  name  and  place  of  abode  of  the  publisher  thereof,  and  tho 

naiiiu  and  place  of  abode  of  the  proprietor  of  the  copyright  of 

the  said  book,  or  of  any  portion  of  such  copyright  in  the  form  in  thst 

liolialf  given  in  the  schedule  to  this  Act  annexed,  upon  payment  of 

the  sum  of  tivo  shillings  to  the  officer  of  the  said  company ;  and 

thai  it  shall  1h)  lawful  for  every  such  registered  proprietor  to  aangn 

hiM  interoHt,  or  any  i>ortion  of  his  interest  therein,  by  making  entry 

ill  the  Hoid  lM>ok  of  registry  of  such  assignment,  and  of  the  name 

tuul  place  of  abode  of  tlie  assignee  thereof,  in  the  form  given  in  that 

iH^luUf  in  the  said  schedule,  on  payment  of  the  like  amn  ;   and  flodi 

asiaigmueut  si>  entorod  shall  bo  effectual  in  law  to  all  intents  and 

purine's  whatsoever,  without  being  subject  to  any  stamp  or  duty, 

and  shall  be  of  the  same  force  and  effect  as  if  such  assignment  bad 

Ihwu  maile  by  doeiL 

t^i^'^xj        XIV.  And  bo  it  enacteil,  that  if  any  penon  shall  deem  himMif 

Ay  ii»y        a^rioveil  by  any  entry  made  under  colour  of  this  Act  in  the  said 

ci^rf/  in      Kvk  of  n^istry,  it  shall  be  lawful  for  such  person  to  apply  by 

iA^  ^^  ^y  uu>tiv»n  to  the  Court  of  Que«n*s  Bench,  Court  of  Common  Pfeas,  or 

wav  !*J»'v  ^^^^^^"^  ***  KxchtH^uvr,  in  Term  time,  or  to  apply  by  sommooa  to 

^  a  cr/tkri    juvl^'  ol  eithiT  of  »uch  Courts  iu  Vacation,  for  an  order  that 

ty*  u ( k*  iM    eutrv  may  be  expungetl  w  varie^l ;  and  that  upon  any 

^TT^^  ^      by  uK>tiv>n  or  summons  to  either  of  the  said  courts^  or  to  a 

vuaUw%     afoxvsaid,  such  cvHirt  or  jud^  shall  make  soch  order  for  ei 

«L^  MOjr     Yarviu^.  v>r  conturuun^  such  ^^ntry,  either  with  or  witboot 

^'"^^  ^^  ^  '^"^  ^^^^  ^  jutd^  shall  seem  just ;  and  lbs  ottesr  1 

tMrM/tfT  ^^  ^^  $tatioiMK%'  Cowiiany  for  the  porpeses  of  As  Aet» 


or 
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the  production  to  him  of  any  Buch  order  for  expunging  or  varying 
any  such  entry^  expunge  or  vary  the  same  according  to  the  requisi- 
tions of  such  order. 

XV.  And  be  it  enacted,  that  if  any  person  shall,  in  any  part  of  Jl^rnedy 
the  British  dominions,  after  the  passing  of  this  Act,  print  or  cause    -^.l!^  f 
to  be  printed,  either  for  sale  or  exportation,  any  book  in  which  ^j^  5^ 
there  shall  be  subsisting  copyright,  without  the  consent  in  writing  actum  on 
of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire  any  such  ^  ^''^' 
book  so  having  been  unlawfuUy  printed  from  parts  beyond  the  sea, 

or  knowing  such  book  to  have  been  so  unlawfully  printed  or 
imported,  shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to 
be  sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in  his 
possession,  for  sale  or  hire,  any  such  book  so  unlawfully  printed  or 
imported,  without  such  consent  as  aforesaid,  such  offender  shall  be 
liable  to  a  special  action  on  the  case  at  the  suit  of  the  proprietor  of 
such  copyright,  to  be  brought  in  any  Court  of  Becord  in  that  part 
of  the  British  dominions  in  which  the  offence  shall  be  committed : 
Provided  always,  that  in  Scotland  such  offender  shall  be  liable  to  an 
action  in  the  Court  of  Session  in  Scotland,  which  shall  and  may  be 
brought  and  prosecuted  in  the  same  manner  in  which  any  other  action 
of  damages  to  the  like  amount  may  be  brought  and  prosecuted  there. 

XV I.  And  be  it  enacted,  that  after  the  passing  of  this  Act  in  any  ^'^  actioiis 
action  brought  within  the  British  dominions  against  any  person  ^ot-^^^^^ 
printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  import-  ^^^  ^ 
ing,  selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  give  notice 
imported,  sold,  published,  or  exposed  to  sale  or  hire,  any  such  book,  of  the  ob- 
the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff  ^^n^^^„ 
notice  in  writing  of  any  objections  on  which  he  means  to  rely  on  tiff's  tUU 
the  trial  of  such  action  ;  and  if  the  nature  of  his  defence  be,  that  the  on  which 
plaintiff  in  such  action  was  not  the  author  or  first  publisher  of  the  ^"^  'i^na 
book  in  which  ho  shall  by  such  action  claim  copyright,  or  is  not  the      ^  ^' 
proprietor  of  the  copyright  therein,  or  that  some  other  person 

than  the  plaintiff  was  the  author  or  first  publisher  of  such  book,  or 
is  the  proprietor  of  the  copyright  therein,  then  the  defendant  shall 
specify  in  such  notice  the  name  of  the  person  who  he  alleges  to 
have  been  the  author  or  first  publisher  of  such  book,  or  the 
proprietor  of  the  cop3nright  therein,  together  with  the  title  of  such 
book,  and  the  time  when  and  the  place  where  such  book  was  first 
published,  otherwise  the  defendant  in  such  action  shall  not  at  the 
trial  of  hearing  of  such  action  be  allowed  to  give  any  evidence  that 
thi  plaintiff  in  such  action  was  not  the  author  or  first  publisher  of 
the  book  in  which  he  claims  such  copjrright  as  aforesaid,  or  that  he 
was  not  the  proprietor  of  the  copyright  therein  ;  and  at  such  trial 
or  hearing  no  other  objection  shall  be  allowed  to  be  made  on  behalf 
of  such  defendant  than  the  objections  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such  book,  or 
the  proprietor  of  the  copyright  therein,  than  the  person  specified 
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in  such  notice,  or  give  in  evidence  in  support  of  His  defence  any 

other  book  than  one  substantially  corresponding  in  titles  timei 

and  place  of  publication  with  the  title,  time,  and  place  specified  in 

such  notice. 

No  person       XVII.  And  be  it  enacted,  that  after  the  passing  of  this  Act  it 

except  the    shall  not  be  lawful  for  any  person,  not  being  the  proprietor  of  the 

proprmcn"^  copyright,  or  some  person  authorised  by  him,  to  import  into  any 

import  into  P*^  ^^  *^®  United  Kingdom,  or  into  any  other  part  of  the  British 

the  British  dominions,  for  sale  or  hire,  any  printed  book  first  composed  or 

dominions  written  or  printed  and  published  in  any  part  of  the  said  United 

for  sale  or  Kingdom,  wherein  there  shall  be  copyright,  and  re-printed  in  any 

hook  first     country  or  place  whatsoever  out  of  the  British  dominions ;  and  if 

composed^    any  person,  not  being  such  proprietor  or  person  authorised  as  afore- 

dx,^wUhin  gi^jj^  ghaii  import  or  bring,  or  cause  to  be  imported  or  brought,  for 

Kinadom    ^^  ^^  ^®'  ^^^  ®^^^  printed  book,  into  any  part  of  the  Britash 

and  re-    '   dominions,  contrary  to  the  true  intent  and  meaning  of  this  Act,  or 

printed       shall  knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or 

elsewhere     haye  i^  hjg  possession  for  scde  or  hire,  any  such  book,  then  every 

penalty  of  ^^^^  book  shall  be  forfeited,  and  shall  be  seized  by  any  oflSoer  of 

forfeiture    customs  or  excise,  and  the  same  shall  be  destroyed  by  such  officer ; 

^reof        an(i  every  person  so  offending,  being  duly  convicted  thereof  before 

10/  rt  iS     *^^  justices  of  the  peace  for  the  county  or  place  in  which  such  book 

dmible  the   shall  be  found,  shall  also  for  every  such  offence  forfeit  the  sum  of  ten 

valye,         pounds,  and  double  the  value  of  every  copy  of  such  book  which  he 

Books  may  shall  so  import  or  cause  to  be  imported  into  any  part  of  the  British 

he  seized  by  dominions,  or  shall  knowingly  sell,  publish,  or  expose  to  sale  or  let 

^L^nsor  ^  ^^^®'  ^^  shall  cause  to  be  sold,  published,  or  exposed  to  sale  or 

excise,         l^^  ^  ^^^1  ^^  Bh&U  have  in  his  possession  for  sale  or  hire,  contraiy 

to  the  true  intent  and  meaning  of  this  Act,  five  pounds  to  the  use 

of  such  officer  of  customs  or  excise,  and  the  remainder  of  the 

penalty  to  the  use  of  the  proprietor  of  the  copyright  in  such 

book. 

As  to  the        XYUI.   And  be  it  enacted,  that  when  any  publisher  or  other 

copyright     person  shall,  before  or  at  the  time  of  the  passing  of  this  Act,  have 

inency*      projected,  conducted,  and  carried  on,  or  shall  hereafter  project, 

\>ericd^*   conduct,  and  carry  on,  or  be  the  proprietor  of  any  encyclopaedia, 

cals  and     review,  magazine,  periodical  work,  or  work  published  in  a  series  of 

works  pub'  books  or  parts,  or  any  book  whatsoever,  and  shall  have  employed 

Ixshed  in     qj.  shall  employ  any  persons  to  compose  the  same,  or  any  volumes, 

reviews  or  P*^^>  68**y8>  articles,  or  portions  thereof,  for  publication  in  or  as 

magazines.  P^^  of  the  same,  and  such  work,  volumes,  parts,  essays,  articles  or 

portions  shall  have  been  or  shall  hereafter  be  composed  under  such 

employment,  on  the  terms  that  the  copyright  therein  shall  belong 

to  such  proprietor,  projector,  publisher,  or  conductor,  and  paid  for 

by  such  proprietor,  projector,  publisher,  or  conductor,  the  copyright 

in  every  such  encydopsedia,  review,  magazine,  periodical  work^  and 

work  published  in  a  series  of  books  or  parts,  and  in  every  Toluine, 
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part,  essay,  article,  and  portion  so  composed  and  paid  for,  shall  be 
the  property  of  such  proprietor,  projector,  publisher,   or  other 
conductor,  who  shall  enjoy  the  same  rights  as  if  he  were  the  actual 
author  thereof,  and  shall  have  such  term  of  cop3nright  therein  as  is 
given  to  the  authors  of  books  by  this  Act ;  except  only  that  in  the 
case  of  essays,  articles,   or  portions  forming  part  of  and  first 
published  in  reviews,  magazines,  or  other  periodical  works  of  a  like 
nature,  after  the  term  of  twenty-eight  years  from  the  first  publica- 
tion thereof  respectively  the  right  of  publishing  the  same  in  a 
separate  form  shall  revert  to  the  author  for  the  remainder  of  the 
term  given  by  this  Act :  Provided  always,  that  during  the  term  of 
twenty-eight  years  the  said  proprietor,  projector,   publisher,   or 
conductor  shall  not  publish  any  such  essay,  article,   or  portion 
separately  or  singly  without  the  consent  previously  obtained  of  the 
author  thereof,  or  his  assigns  :  Provided  also,  that  nothing  herein  Proviso  far 
contained  shall  alter  or  affect  the  right  of  any  person  who  shall  have  a^'^JwrB 
been  or  who  shall  be  so  employed  as  aforesaid  to  publish  any  such  '^jLj^ 
his  composition  in  a  separate  form,  who  by  any  contract,  express  ^  j^gjii  of 
or  implied,  may  have  reserved  or  may  hereafter  reserve  to  himself  publiahing 
such  right ;  but  every  author  reserving,  retaining,  or  having  such  i^rarU* 
right  shall  be  entitled  to  the  copyright  in  such  composition  when  ^gp^y^ite 
published  in  a  separate  form,   according    to  this  Act,   without  jTorm. 
prejudice  to  the  right  of  such  proprietor,  projector,  publisher,  or 
conductor  as  aforesaid. 

XIX.  And  be  it  enacted,  that  the  proprietor  of  the  copyright  in  p*Y,„w*. 
any  encyclopaedia,  review,  magazine,  periodical  work,  or  other  work  tors  of 
published  in  a  series  of  books  or  parts,  shall  be  entitled  to  all  the  encycUh 
benefits  of  the  registration  at  Stationers'  Hall  under  this  Act,  on  ^'^^i 
entering  in  the  said  book  of  registry  the  title  of  such  encyclopsedia,  ^^  and 
review,  periodical  work,  or  other  work  published  in  a  series  of  books  works  pub- 
or  parts,  the  time  of  the  first  publication  of  the  first  volume,  ^**^  *^  <* 
number,  or  part  thereof,  or  of  the  first  number  or  volume  first  t!?^^^ 
published  after  the  passing  of  this  Act  in  any  such  work  which  shall  once  at 
have  been  published  heretofore,  and  the  name  and  place  of  abode  Stationers* 
of  the  proprietor  thereof,  and  of  the  publisher  thereof^  when  such  "?*?*  *"^ 
publisher  shall  not  also  be  the  proprietor  thereof.  have^ 

benefit  oftlui  registration  of  the  whole, 

XX.  And  whereas  an  Act  was  passed  in  the  third  year  of  the  Tkeprovi- 
reign  of  his  late  Majesty,  to  amend  the  law  relating  to  dramatic  *"''**  ^ 
literary  property,  and  it  is  expedient  to  extend  the  term  of  the  sole  ^*^^^'^» 
liberty,  of  representing  dramatic  pieces  given  by  that  Act  to  the  full  tended  to 
time  by  this  Act  provided  for  the  continuance  of  copyright :  And  musical 
whereas  it  is  expedient  to  extend  to  musical  compositions  the  ^^po*^ 
benefits  of  that  Act  and  also  of  this  Act ;  be  it  therefore  enacted,  uu%n!io/' 
that  the  provisions  of  the  said  Act  of  his  late  Majesty,  and  of  this  copyright, 
Act,  shaU  apply  to  musical  compositions,  and  that  the  sole  liberty  asprtmded 
of    representing  or  performing,   or  causing  or  permitting  to  be  ^  v^At^' 
represented  or  performed,  any  dramatic  piece  or  musical  oomposi-  a!elih€riy 
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tion,  shall  endure  and  be  the  property  of  the  author  them 
his  assigns,  for  the  term  in  this  Act  proyided  for  the  dun 
copyright  in  books;  and  the  provisions  hereinbefore  enac 
respect  of  the  property  of  such  copyright,  and  of  registeri] 
same,  shall  apply  to  the  liberty  of  representing  or  perfomii] 
dramatic  piece  or  musical  composition,  as  if  the  same  were 
expressly  re-enacted  and  applied  thereto,  save  and  except  ill 
first  public  representation  or  performance  of  any  dramatie  p 
musical  composition  shall  be  deemed  equivalent,  in  the  oonett 
of  this  Act,  to  the  first  publication  of  any  book  :  Provided  a 
that  in  case  of  any  dramatic  piece  or  musical  composition  in 
script,  it  shall  be  sufficient  for  the  person  having  the  sole  libi 
representing  or  performing,  or  causing  to  be  represented  o 
formed  the  same,  to  register  only  the  title  thereof,  the  nan 
place  of  abode  of  the  author  or  composer  thereof,  the  nan 
place  of  abode  of  the  proprietor  thereof,  and  the  time  and  p] 
its  first  representation  or  performance. 

XXI.  And  be  it  enacted,  that  the  person  who  shall  at  an' 
have  the  sole  liberty  of  representing  such  dramatic  piece  or  n 
composition  shall  have  and  enjoy  the  remedies  given  and  pit 
in  the  said  Act  of  the  third  and  fourth  years  of  the  reign  of  h 
Majesty  King  William  the  Fourth,  passed  to  amend  the 
relating  to  dramatic  literary  property,  during  the  whole 
interest  therein,  as  fully  as  if  the  same  were  re-enacted  in  thii 
dt  4  JF,  4,  c.  15. 

XXII.  And  be  it  enacted,  that  no  assignment  of  the  cop; 
of  any  book  consisting  of  or  containing  a  dramatic  piece  or  m 
composition  shall  be  hold  en  to  convey  to  the  assignee  the  ri^ 
representing  or  performing  such  dramatic  x)iece  or  musical  a 
sition,  unless  an  entry  in  the  said  registry  book  shall  be 
of  such  assignment,  wherein  shall  be  expressed  the  intention  < 
parties  that  such  right  should  pass  by  such  assignment. 

XXIII.  And  be  it  enacted,  that  all  copies  of  any  book  wl 
there  shall  be  copyright,  and  of  which  entry  shall  have  been 
in  the  said  registry  book,  and  which  shall  have  been  unlan 
printed  or  imported  without  the  consent  of  the  registered  prop 
of  such  copyright,  in  writing  under  his  hand  first  obtained,  sh 
deemed  to  be  the  proi)erty  of  the  proprietor  of  such  copyright 
who  shall  be  registered  as  such,  and  such  registered  prop] 
shall,  after  demand  thereof  in  writing,  be  entitled  to  sue  fo] 
recover  the  same,  or  damages  for  the  detention  thereof,  in  an  a 
of  detinue,  from  any  party  who  shall  detain  the  same,  or  to  an 
and  recover  damages  for  the  conversion  thereof  in  an  acti 
trover. 

XXIV.  And  be  it  enacted,  that  no  proprietor  of  copyiig] 
any  book  which  shall  be  first  published  after  the  passing  ol 
Act  shall  maintain  any  action  or  suit,  at  law  or  in  equity,  oi 
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aummary  proceeding,  in  respect  of  any  infringement  of  snch  copy-  commenc' 
right,  nnleas  he  shall,  before  commencing  such  action,  suit,  or  pro-  ^  ^^ 
ceeding,  have  caused  an  entry  to  be  made,  in  the  book  of  registry  ^^^^  ^j^ 
of  the  Stationers'  Ck)mpany,  of  such  book,  pursuant  to  this  Act :  or  proceed 
Provided  always,  that  the  omission  to  make  such  entry  shall  not  f}^  ^V 
affect  the  copyright  in  any  book,  but  only  the  right  to  sue  or  pro-  ^pJJ  w^ 
ceed  in  respect  of  the  infringement  thereof  as  aforesaid  :  Provided  making 
also,  that  nothing  herein  contained  shall  prejudice  the  remedies  emiry  in 
which  the  proprietor  of  the  sole  liberty  of  representing  any  dra-  ^  ^^  ^f 
matic 'piece  shall  have  by  virtue  of  the  Act  passed'in  the  third  year  ^[JJ2»Vbr 
of  the  reign  of  His  lat«  Majesty  King  William  the  Fourth,  to  dramatic 
amend  the  laws  relating  to  dramatic  literary  property,  or  of  this  piMes, 
Act,  although  no  entry  shall  be  made  in  the  book  of  registry  afore- 
said. 

XXV.  And  be  it  enacted,  that  all  copyright  shall  be  deemed  Copyright 
personal  property,  and  shall  be  transmissible  by  bequest,  or,  in  **^^  ^ 
case  of  intestacy,  shall  be  subject  to  the  same  law  of  distribution  "JJ^^J^ 
as  other  personal  property,  and  in  Scotland  shall  be  deemed  to  be 
personal  and  movable  estate. 

XXVI.  And  be  it  enacted,  that  if  any  action  or  suit  shall  be  General 
commenced  or  brought  against  any  person  or  persons  whomsoever  **"*^' 
for  doing  or  causing  to  be  done  anything  in  pursuance  of  this  Act, 

the  defendant  or  defendants  in  such  action  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  ;  and  if  upon  such 
action  a  verdict  shall  be  given  for  the  defendant,  or  the  plaintiff 
shall    become    nonsuited,    or    discontinue    his  action,   then  the 
defendant  shall  have  and  recover  his  full  costs,  for  which  he  shall 
have  the  same  remedy  as  a  defendant  in  any  case  by  law  hath  ;  and 
that  all  actions,  suits,  bills,  indictments,  or  informations,  for  any  Limilation 
offence  that  shidl  be  committed  against  this  Act  shall  be  brought^  of  actions  ; 
sued,  and  commenced  within  twelve  calendar  months  next  after 
such  offence  committed,  or  else  the  same  shall  be  void  and  of  none 
effect ;  provided  that  such  limitation  of  time  shall  not  extend  or  not  to 
be  construed  to  extend  to  any  actions,  suits,  or  other  proceedings  ext^  to 
which  under  the  authority  of  this  Act  shall  or  may  be  brought,  sued,  ^*^» 
or  commenced  for  or  in  respect  of  any  copies  of  books  to  be  delivered  remect 
for  the  use  of  the  British  Museum,  or  of  any  one  of  the  four  libra-  of  the 
ries  hereinbefore  mentioned.  delivery 

XXVII.  Provided  always,  and  be  it  enacted,  that  nothing  in  ^•^^'' 
this  Act  contained  shall  affect  or  alter  the  rights  of  the  two  univer-  ^^^  j/^ 
sities  of  Oxford  and  Cambridge,  the  colleges  or  houses  of  learning  J^  ^ni- 
within  the  same,  the  four  universities  in  Scotland,  the  college  of  versUies 
the  Holy  and  Undivided  Trinity  of  Queen  Elizabeth  near  Dublin,  ^^  ^ 
and  the  several  colleges  of  Eton,  Westminster,  and  Winchester,  in  ^f^! 
any  copyrights  heretofore  and  now  vested  or  hereafter  to  be  vested  Weatmin- 
in  such  universities  and  colleges  respectively,  anything  to  the  oon-  '^t  fi^nd 
tnury  herein  contained  notwithstanding.  fFinehes" 
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Mtmatmn  XXTIIL  Pnmded  abo,  ad  be  it  — itml,  ^at  maOu 
^jj"'  lliii  111  I  iiiliiiii  I  itiiTl  iTiil.  illii  III  iiij  iBj  i^,lil  mTm^ 
jiiii.  ■" ^(1  *'**  **"''  rfp— w"K  0*  tkis  Act,  exevpt  ^  iMrcsB  mjcpnaJtytm 
^^fl«.  and  an  emtraeta,  ■greemgit^  and  oUiptiaaa  ^nde  and  « 
^ftmrmtt.  hitn  lirfrrr  thr  fMJnfl  rl  thii  ^rt,  inH  ill  Trmtnitina  ralatim  H 

■hall  remain  in  fnll  fvce,  asj  thing  buiuu  mntaiiMifl   to  til 

tmy  notwitlataiiding. 
ExUal  ^        XXrS.  And  bo  it  macted,  'that  Ihk  Act  diall    extand 
Ac  ^oC.       Uiut«d  Kb^dorn  ol  Gnt  Bntain  and  Iidand,  ai^  to  e«M 

of  the  Britidi  diniinioDa. 
Aitmim^      XXX.  And  be  it  enacted,  that  thk  i 
amxadei      npnled  bj  aof  Act  to  be  pMvd  in  the 


SCHEDULE  TO  WHICH  THE  PRECEDING  ACT  BEf 

Ko.1. 
FoKV  or  Hnnm  op  Coxsk.tt,  n>  bk  Extkbed  at   Statk 

We,  the  nnderngned,  A.  B.  of  the  author  of 

tain  book  intituled  Y.  Z.  [or  the  peraonal  repreaentativa  a 
aathor,  oj  (/ic  etue  may  be},  and  C.  D.  of  do  hBreby  o 

that  we  have  oonaented  and  agreed  to  accept  the  benefits  t 
Act  paawd  in  the  fifth  year  of  the  reign  of  Her  Hajeat;  ( 
Victoria,  Cap.  ,  for  the  extenaion  of  the  term  of  cop] 

therein  provided  by  the  laid  Act,  and  heiebjr  declan  that 
extended  term  of  copyright  therein  ia  the  property  of  the 
A.  B.  or  C.  D. 

Dated  this  day  of  '      18        . 

Witness 


C. 
To  the  registering  officer  appointed  by  the  Stationen'  Compi 


No.  2. 

Form  op  kkquibiiio  Ehtrt  of  pROPEirrORSHir. 

I,  A,   B.  of  do   hereby  certify,   that  I  an 

propriety  of  the  copyright  of  a  book,  intituled  Y.  Z.,  and  I  k 
require  you  to  make  entry  in  the  r^ater  bo<^  of  the,  Stetii 
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Company  of  my  proprietonhip  of  Bach  copyright,   according  to 
the  particnlars  underwritten. 


TlUflofBook. 

Nuna  of  Publisher 
and  Place  of 
Publicatiou. 

Name  and  Place  of 

Abode  of  the 

Proprietor  of  the 

Copyright 

DateofFirrt 
Publication. 

T.Z. 

A.B. 

Dated  this  day  of 

Witness,  C.  D. 


18 
(Signed) 


A.K 


No.  3. 
Original  Entry  of  Proprietorship  of  Ooptrioht  of  a  Book. 


Time  of 

making  the 

Entry, 


Title  of  Book. 


Y.Z, 


Name  of  the 
Publisher  and 

Place  of 
Publication. 


A.B. 


Name  and  Place  of 

Abode  of  the 

Proprietor  of  the 

Copyright. 


CD. 


Date  of  Firrt 
Publication. 


No.  4. 

Form  of  Concurrence   of  the  Party  Assionino  in  akt 

Book  Preyiouslt  Registered. 

ly  A.  B.  of  being  the  assignor  of  the  copyright  of 

the  book  hereunder  described,  do  hereby  require  you  to  make  entry 
of  the  assignment  of  the  copyright  therein. 


iHd: 


^A^nt- 


TiU  ^ 


r.z. 


CJL 


Iittfid  this 


OKJflf 


U 


) 


Ko.5. 
FouM  or  Ejttkt  or  Aasicmisri  or  ComoGRT 


Book 


im/t  *A  Ifjaitrj.  j  TiUfc  of  Book.         | 


A«ri|Eaer  f  if  the 
Co|ipisJit- 


j      \HH  <nU  Ou  Tide 

of   (Jus    iJook,    awd 

rt/er  to  (Jus  Page  of 

\  Uu.  lUgudry  Book  in. 

\  vhirh    tht   imginal 

j  EiUry  of  tiu  Coyy» 

•  right      thereof     is 

rfUtUe,"] 


ajD. 


5  &  6  VICT.  c.  47. 
An  A d  to ameiul  ilie  laws  relating  to  ihe  CkisUmu. 

(8eo  7  &  8  Vict.  c.  73.) 


[1842.] 


5  &  C  VICT.  c.  100. 

^fi  Act  lo  ammtlulait  and  amend  the  laws  relating  to  the  ccpyrigfU  of 
designs  for  ortiamenting  articles  of  mannfactxirt, 

[lOth  August,  1842.] 

(U«pealod,  46  &  47  Vict  e.  67.) 
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6  &  7  VICT.  c.  65. 


An  Act  to  amend  the  latos  relating  to  the  copyright  of  designs. 

[22nd  August,  1843.] 

(Repealed,  46  &  47  Vict  o.  57.) 


6  &  7  VICT.  c.  68. 

An  Act  for  the  regvlaiion  of  theatres.        [22nd  AugOBt,  1843.] 
An  Act  stiU  partly  in  force  but  without  the  scope  of  this  work, 

(See  Statute  Law  Beviflion  Act,  1874  (No.  2} }. 


7  &  8  VICT.  c.  12. 


An  Act    to  amend  the   law  relating    to   international  copyright, 

(Effect  only. }  [lOth  May,  1844.] 

I.  Itecites  1  &  2  Vict.  c.  59,  the  International  Copyright  Act ; 
5  &  6  Vict,  a  45,  the  Copyright  Amendment  Act ;  3  &  4  WilL  IV. 
c.  15,  the  Dramatic  Literary  Property  Act ;  8  Geo.  U.  c.  13,  17 
Geo.  III.  c.  38,  17  Geo.  III.  c.  57,  and  6  &  7  Will.  IV.  c.  59,  the 
Engraving  Copyright  Acts;  38  Geo.  III.  c.  71  (repealed  by  24  &  25 
Vict.  c.  101),  and  54  Geo.  III.  c.  56,  the  Sculpture  Copyright  Acts. 
Repeal  of  1  &  2  Vict.  c.  59,  supra, 

II.  Her  Majesty,  by  order  in  council,  may  direct  that  authors, 
&c.,  of  works  first  published  in  foreign  countries  shall  have  copy- 
right therein  within  Her  Majesty's  dominions,  for  any  term  not 
exceeding  that  for  which  authors,  &c.,  of  like  works  first  published 
in  the  United  Kingdom  would  be  entitled  to  copyright. 

in.  If  the  order  applies  to  books,  the  copyright  law  as  to  books 
first  published  in  this  country  shall  apply  to  the  books  to  which  the 
order  relates,  if  registered,  with  certain  exceptions. 

IV.  If  the  order  applies  to  prints,  sculptures,  &c.,  the  copyright 
law  as  to  prints  or  sculpture  first  published  in  this  country  shall 
apply  to  the  prints,  sculptures,  <&c.,  to  which  such  order  relates  if 
registered. 

V.  Her  Majesty  may,  by  order  in  council,  direct  that  authors 
and  composers  of  dramatic  pieces  and  musical  compositions  first 
publicly  represented  and  performed  in  foreign  countries  shall  have 
exclusive  rights  of  representation  in  the  British  dominions.  Enact- 
ments relating  to  similar  pieces  first  represented  in  this  country 
shall  apply  to  such  pieces,  if  registered. 

VI.  Particulars  to  be  observed  as  to  registry  and  to  delivery  of 
copies — as  to  books  and  printed  dramatic  pieces  and  musical  com- 
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positionB — as  to  dramatic  pieces  and  musical  oompoaitioiis  inmaDO- 
Boript — as  to  prints — as  to  sculpture,  &c 

Yll.  In  case  of  books  published  anonymously  it  shall  be  sa£Boient 
to  register  the  name,  &a,  of  the  publisher. 

Yin.  The  provisions  of  the  Copyright  Amendment  Act,  5  &  6 
Vict.  c.  45,  as  regards  entries  in  the  register  book  of  the  Compsny 
of  Stationers,  &c.,  to  apply  to  books,  &c.,  registered  under  the 
Act. 

IX.  As  to  expunging  or  varying  entry  grounded  in  wrongfal 
first  publication. 

X.  Copies  of  books  wherein  copyright  is  subsisting  under  the 
Act  printed  in  foreign  countries,  other  than  those  wherein  the  book 
was  first  published,  shall  not  be  imported,  except  with  consent  d 
registered  proprietors,  and  shall  be  subject  to  laws  of  customs  as  to 
prohibited  goods. 

Liability  of  persons  selling  such  copies,  or  any  copies  unlawfnUj 
printed  (action  for  damages). 

XI.  Officer  of  Stationers'  Company  to  deposit  books,  &c,  deli- 
vered in  the  British  Museum. 

XII.  As  to  depositing  copies  of  second  or  subsequent  editions. 

XIII.  Different  periods  may  be  specified  for  continuance  d 
privilege  for  different  countries  and  classes  of  works  and  times  for 
entries,  &c.,  may  be  different. 

XIY.  No  order  to  take  effect  unless  it  states  that  reciprocal  pro- 
tection Lb  secured  for  parties  interested  in  works  first  published  in 
British  dominions. 

XY.  Orders  to  be  published  in  Qazetie,  and  to  have  effect  as  if 
included  in  Act. 

XVI.  Orders  to  be  laid  before  Parliament. 

XVIL  Orders  may  be  revoked. 

XYIII.  Translations  (repealed  so  far  as  it  may  be  inconsistent 
with  the  provisions  of  16  &  16  Vict.  c.  12). 

XIX.  Authors,  &c.,  of  works  first  published  in  foreign  countriee 
not  entitled  to  copyright  except  under  the  Act. 

XX.  Interpretation  clause. — "  Book  " — "  Articles  of  Sculpture'* 
— "  Printing  "— "  Reprinting  "— * '  Her  Majesty  "— "  Order  of  Her 
Majesty  in  Coundl "— "  Order  in  Council ''— "  Order  "— "  Officer 
of  the  Company  of  Stationers." 


7  &  8  VICT.  c.  73. 


An  Act  to  reduce  under  certain  circumstances  the  duties  payable 

upon  hooks  and  engravings.  [1844.] 

(Repealed,  9  &  10  Vict.  c.  58.) 
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8  &  9  VICT.  c.  93. 


An  Act  to  reg^iiUite  the  Trade  of  British  Fossessions  abrocid, 

[1845.] 

(Repealed,  16  &  17  Vict.  c.  107,  s.  358.) 


9  &  10  VICT.  c.  58. 


An  Act  to  amend  an  Act  of  tlie  7th  aiul  Sth  years  of  Her  present 
Majesty t  for  reihi^itig,  under  certain  circumstartceSf  the  Duties 
payahle  upon  Books  and  Er^avings,  [1846.] 

(Repealed,  24  &  25  Vict.  c.  101.) 


10  &  11  VICT.  c.  95. 


An  Act  to  amend  the  lato  relating  to  the  Protection  in  the  Colonies  of 
XGorks  entitled  to  Copyright  in  the  U.  K.       [22nd  July,  1847.] 

I.  Recites  5  &  6  Vict.  c.  45 ;  8  &  9  Vict.  c.  93  (repealed,  16  &  17 
Vict.  c.  107,  a.  358).  Her  Majesty  may  suspend  in  certain  cases  tlie 
prohibition  against  the  admission  of  pirated  1)ook8  into  the  colonies. 

II.  Orders  in  council  to  bo  published  in  the  Gazette,  Orders  in 
Council  and  the  Colonial  Acts  or  ordinances  to  be  laid  before  Par- 
liament. 

III.  Repealed,  Statute  Law  Revision  Act^  1875. 


13  &  14  VICT.  c.  104. 


An  Act  to  extend  and  amend  Uie  Acts  relating  to  the  Copyjrixjht  of 

Designs.  [14th  August,  1850.] 

(Repealed,  46  &  47  Vict,  c  57.) 


14  &  15  VICT.  c.  8. 


An  Act  to  extend  the  provisions  of  the  "  Designs  Act,  1850,"  and  to 

give  protection  from  Piracy  to  persons  exhihitiiig  new  inventions 

in  the  Exhibition  of  tlie  Works  of  hulustry  of  aU  Nations  in 

1851.  [1851.] 

(Lapsed.) 

c  0 
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15  &  16  VICT,  c  12. 

An  Act  to  tiioUe  Htr  Majaty  to  eorry  iiio  efeet  a  ChmimUim  «i& 
Frah^  OH  (Ke  wJbjeet  of  CtfyriM  ;  to  tjrieud  and  trptmim  Ac 
hiUritatujtyil  C-op^riffKi  A<U;at^  to  txplaia  tkt  A<U  rdatim§ 
t^j  C<^yrijhi  in  £/.yrjn.*9i.  [2dth  Mmj,  ISS&.] 

I.  Reciting  7  &  8  Tict  c  12, 

Traitdatiung, 

n.  PartiBl  repeal  of  7  ^'  B  Vict  c  12,  a.  la  Her  Majertj  maj, 
by  order  in  ounucH,  direct  that  tlie  authors  of  buoka  itabliahed  in 
foreij^  a>untne8  may  for  a  limited  time  prerent  unaathoriied 

trariHlations. 

III.  TLcreiij^^n  the  law  of  cojimght  shall  extend  to  prevent  sndi 
tnuiHlatioiis. 

IV.  Her  Majesty  may,  by  order  in  council,  direct  that  the  authon 
of  dramatic  works  represented  in  foreign  countries  may  for  a  limited 
time  prevent  unauthorised  translations. 

V.  Thereupon  the  law  for  protecting  the  representation  of  sndi 
pieces  shall  extend  to  prevent  unauthorised  translations. 

VI.  Adaptations,  4&c.,  of  dramatic  pieces  to  the  Kiigii«K  stage 
allowed. 

VII.  All  articles  in  newspapers,  &c.,  relating  to  politics  may  be 
republished  or  translated  ;  unless  the  author  has  notilied  his 
intention  to  resen'e  the  right. 

VIII.  No  author  to  be  entitled  to  benefit  of  the  Act  without 
comjilying  with  the  requisitions  therein  specified. 

IX.  Pirated  copies  prohibited  to  be  imported  except  with  consent 
of  proprietor.  Provisions  of  5  &  6  Vict.  c.  45,  as  to  forfeiture,  &c 
of  pirated  works,  6zc.,  to  extend  to  works  prohibited  to  be  imported 
under  the  Act. 

X.  Foregoing  provisions  and  those  of  7  &  8  Vict.  c.  12  to  be  read 
as  one  Act. 

XI.  French  translations  to  be  protected  as  before  mentioned 
without  further  order  in  council. 

Reduction  of  Duties, 

XII.  Recital  of  9  &  10  Vict.  c.  58  (repealed,  24  &  25  Vict  c 
101).  Kates  of  duty  not  to  be  raised,  during  continuance  of  treaty, 
and  if  further  reduction  is  made  for  other  countries  it  maybe 
extended  to  Franco. 

XIII.  Komoval  of  doubts  as  to  construction  of  schedule  to 
0  &  10  Vict.  c.  58  (repealed,  supra). 
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LiihographSf  cL*c. 

XIV.  And  whereas  by  the  four  several  Acts  of  Parliament 
following  (that  is  to  say)  :  8  Geo.  II.  c.  13 ;  7  Geo.  III.  c.  38  ; 
17  Geo.  III.  c.  67  ;  7  Will.  IV.  c.  59,  provision  is  made  for 
securing  to  every  person  who  invents,  or  designs,  engraves,  etches, 
or  works  in  mezzotinto  or  chiaro-oscuro,  or  from  his  own  work, 
design,  or  invention,  causes  or  procures  to  be  designed,  engraved, 
etched,  or  worked  in  mezzotinto  or  chiaro  oscuro,  any  historical 
print  or  prints,  or  any  print  or  prints  of  any  portrait,  conversation, 
landscape,  or  architecture,  map,  chart,  or  plan,  or  any  other  print 
or  prints  whatsoever,  and  to  every  person  who  engraves,  etches,  or 
works  in  mezzotinto  or  chiaro  oscuro,  or  causes  to  be  engraved, 
etched,  or  worked  any  print  taken  &om  any  picture,  drawing, 
model,  or  sculpture,  notwithstanding  such  print  has  not  been 
graven  or  drawn  from  his  own  original  design,  certain  copyrights 
therein  defined  :  and  whereas  doubts  are  entertained  whether  the 
provisions  of  the  said  Acts  extend  to  lithographs  and  certain  other 
impressions,  and  it  is  expedient  to  remove  such  doubts  : 

It  is  hereby  declared,  that  the  provisions  of  the  said  Acts  are 
intended  to  include  prints  taken  by  lithography,  or  any  other 
mechanical  process  by  which  prints  or  impressions  of  drawings  or 
designs  are  capable  of  being  multiplied  indefinitely  ;  and  the  said 
Acts  shall  be  construed  accordingly. 


16  &  17  VICT.  c.  107. 


An  Act  to  amend  and  cansolidate  the  laws  relatiiig  to  the  Customs  of 
the  United  Kingdom  and  of  tlie  Isle,  of  Man,  and  certain  laics 
relating  to  tJie  Trade  and  Navigation  and  the  British  Posses- 
sions, [20th  August,  1853]. 

(See39&40Vict.  c.  36.) 


18  &  19  VICT.  0.  96. 


An  Act  to  consolidate  certain  Acts,  and  otherwise  amend  the  laws  of 
the  Customs,  and  an  Act  to  regulate  the  office  of  the  receipt 
of  Her  Majesty* s  Exchequer  <U  Westminster.  [1855.] 

(See  39  &  40  Vict.  c.  36.) 


c  c  2 
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ofreprt'     tion,  shall  endure  and  be  the  property  of  the  author  thereof,  and 
^jj!^-      ^18  assigns,  for  the  term  in  this  Act  provided  for  the  duration  of 
pieces  and  copyright  in  books;   and  the  provisions  hereinbefore  enacted  in 
musical      respect  of  the  property  of  such  copyright,  and  of  registering  the 
wmposh'     same,  shall  apply  to  the  liberty  of  representing  or  performing  any 
dramatic  piece  or  musical  composition,  as  if  the  same  were  herein 
expressly  re-enacted  and  applied  thereto,  save  and  except  that  the 
first  public  representation  or  performance  of  any  dramatic  piece  or 
musical  composition  shall  be  deemed  equivalent,  in  the  construction 
of  this  Act,  to  the  first  publication  of  any  book  :   Provided  always, 
that  in  case  of  any  dramatic  piece  or  musical  composition  in  manu- 
script, it  shall  be  sufficient  for  the  person  having  the  sole  liberty  of 
representing  or  performing,  or  causing  to  be  represented  or  per- 
formed the  same,  to  register  only  the  title  thereof,  the  name  and 
place  of  abode  of  the  author  or  composer  thereof,  the  name  and 
place  of  abode  of  the  proprietor  thereof,  and  the  time  and  place  of 
its  first  representation  or  performance. 
Proprte-         XXI.  And  be  it  enacted,  that  the  person  who  shall  at  any  time 
^^  ^f        have  the  sole  liberty  of  representing  such  dramatic  piece  or  musical 
d    iM^ic     composition  shall  have  and  enjoy  the  remedies  given  and  provided 
rtmtaen'     ^  ^^  "aid  Act  of  the  third  and  fourth  years  of  the  reign  of  his  late 
iaiiofM        Majesty  King  William  the  Fourth,  passed  to  amend  the  laws 
'^i^^  relating  to  dramatic  literary  property,  during  the  whole  of  his 
retMdies     ^^^^^^t  therein,  as  fully  as  if  the  same  were  re-enacted  in  this  Act 
giiven  6^  3  <£r  4  W,  \,  c.  15. 

Assign-  XXII.  And  be  it  enacted,  that  no  assignment  of  the  copyright 

^fi^^  f/  of  any  book  consisting  of  or  containing  a  dramatic  piece  or  musical 
^py^f^  composition  shall  be  hold  en  to  convoy  to  the  assignee  the  right  of 
malic  representing  or  performing  such  dramatic  piece  or  musical  compo- 

piece  nU     sition,  unless  an  entry  in  the  said  registry  book  shall  be  made 
to  convey     ^f  g^ch  assignment,  wherein  shall  be  expressed  the  intention  of  the 
J]^^^^gJ[J^,  parties  that  such  right  should  pass  by  such  assignment. 
lion,  XXIII.  And  be  it  enacted,  that  all  copies  of  any  book  wherein 

Books  there  shall  be  cop3night,  and  of  which  entry  shall  have  been  made 
pirated  in  the  said  registry  book,  and  which  shall  have  been  unlawfully 
shall  bc'  printed  or  imported  without  the  consent  of  the  registered  proprietor 
nrovertv  ®^  ^^^^  copyright,  in  writing  under  his  hand  first  obtained,  shall  be 
of  the  pro-  deemed  to  be  the  property  of  the  proprietor  of  such  copyright,  and 
prietar  of  who  shall  be  registered  as  such,  and  such  registered  proprietor 
^hf^A  "^*^^>  *^*®^  demand  thereof  in  writing,  be  entitled  to  sue  for  and 
nuiy  be  recover  the  same,  or  damages  for  the  detention  thereof,  in  an  action 
recovered  of  detinue,  from  any  party  who  shall  detain  the  same,  or  to  sue  for 
by  action,     and  recover  damages  for  the  conversion  thereof  in  an  action  of 

trover. 
No  pro-  XXIV.  And  be  it  enacted,  that  no  proprietor  of  copyright  in 

pridor  of  any  book  which  shall  be  first  published  after  the  passing  of  this 
copyrighl     ^^^  gj^^ji  maintain  any  action  or  suit,  at  law  or  in  equity,  or  any 
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summary  proceeding,  in  respect  of  any  infringement  of  rach  copy-  commence 
right,  unless  he  shall,  before  commencing  such  action,  suit,  or  pro-  ^  ^^^ 
ceeding,  have  caused  an  entry  to  be  made,  in  the  book  of  registry  gf^^i  g^ 
of  the  Stationers*  Company,  of  such  book,  pursuant  to  this  Act :  or  proceed 
Provided  always,  that  the  omission  to  make  such  entry  shall  not  ff^  ^V 
affect  the  copyright  in  any  book,  but  only  the  right  to  sue  or  pro-  JJ^^/^ 
ceed  in  respect  of  the  infringement  thereof  as  aforesaid  :  Provided  making 
also,  that  nothing  herein  contained  shall  prejudice  the  remedies  entry  in 
which  the  proprietor  of  the  sole  liberty  of  representing  any  dra-  ^  ?*^  ^/ 
matic 'piece  shall  have  by  virtue  of  the  Act  passed'in  the  third  year  ^JJ^ZVor 
of  the  reign  of  His  lat«  Majesty  ICing  William  the  Fourth,  to  drcmaJtiU 
amend  the  laws  relating  to  dramatic  literary  property,  or  of  this  pieces* 
Act,  although  no  entry  shall  be  made  in  the  book  of  registry  afore- 
said. 

XXV.  And  be  it  enacted,  that  all  copyright  shall  be  deemed  Copyright 
personal  property,  and  shall  be  transmissible  by  bequest,  or,  in  ***^^  ^ 
case  of  intestacy,  shall  be  subject  to  the  same  law  of  distribution  ^J^^t 
as  other  personal  property,  and  in  Scotland  shall  be  deemed  to  be 
personal  and  movable  estate. 

XXYI.  And  be  it  enacted,  that  if  any  action  or  suit  shall  be  General 
commenced  or  brought  against  any  person  or  persons  whomsoever  ^^^^' 
for  doing  or  causing  to  be  done  anything  in  pursuance  of  this  Act, 
the  defendant  or  defendants  in  such  action  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  ;  and  if  upon  such 
action  a  verdict  shall  be  given  for  the  defendant,  or  the  plaintiff 
shall    become    nonsuited,    or   discontinue    his  action,   then  the 
defendant  shall  have  and  recover  his  full  costs,  for  which  he  shall 
have  the  same  remedy  as  a  defendant  in  any  case  by  law  hath  ;  and 
that  all  actions,  suits,  bills,  indictments,  or  informations,  for  any  Limitatum 
offence  that  ahall  be  committed  against  this  Act  shall  be  brought,  of  actions  ; 
sued,  and  commenced  within  twelve  calendar  months  next  i^r 
such  offence  committed,  or  else  the  same  shall  be  void  and  of  none 
effect ;  provided  that  such  limitation  of  time  shall  not  extend  or  not  to 
be  construed  to  extend  to  any  actions,  suits,  or  other  proceedings  ^^^^^  ^ 
whieh  under  the  authority  of  this  Act  shall  or  may  be  brought,  sued,  ^^^* 
or  commenced  for  or  in  respect  of  any  copies  of  books  to  be  delivered  remect 
for  the  use  of  the  British  Museum,  or  of  any  one  of  the  four  libra-  of  the 
ries  hereinbefore  mentioned.  delivery 

XXVII.  Provided  always,  and  be  it  enacted,  that  nothing  in^/*^**- 
this  Act  contained  shall  affect  or  alter  the  rights  of  the  two  univer-  ^^  j!^ 
sities  of  Oxford  and  Cambridge,  the  colleges  or  houses  of  learning  J^  f/nf. 
within  the  same,  the  four  imiversities  in  Scotland,  the  college  of  versUies 
the  Holy  and  Undivided  Trinity  of  Queen  Elizabeth  near  Dublin  ^^  ^ 
and  the  several  colleges  of  Eton,  Westminster,  and  Winchester,  in  ^%!f 
any  copyrights  heretofore  and  now  vested  or  hereafter  to  be  vested  Westmin- 
in  such  universities  and  colleges  respectively,  anything  to  the  con-  ff^r,  and 

tnury  herein  contained  notwithstanding.  fFineheS' 

tor. 
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shall  apply  to  the  book  or  books  to  be  kept  by  virtue  of  this  Act, 
and  to  the  entries  and  assignments  of  copyright  and  proprietorship 
therein  under  this  Act^  in  such  and  the  same  manner  as  if  such 
enactments  were  here  expressly  enacted  in  relation  thereto,  save 
and  except  that  the  forms  of  entry  prescribed  by  the  said  Act  of 
the  sixth  year  of  her  present  Majesty  may  be  varied  to  meet  the 
circiunstances  of  the  case,  and  that  the  sum  to  be  demanded  by  the 
officer  of  the  said  Company  of  Stationers  for  making  any  entry 
required  by  this  Act  shall  be  one  shilling  only. 
Penalties  ^I*  ^^  *^^  author  of  any  painting,  drawing,  or  photograph  in 
071  in-  which  there  shall  be  subsisting  copyright,  after  having  sold  or  dis- 
/rtngement  poaed  of  such  copyright,  or  if  any  other  person,  not  being  the  pro- 
r^M^  prietor  for  the  time  being  of  copyright  in  any  painting,  drawing,  or 
photograph,  shall,  without  the  consent  of  such  proprietor,  rex>eat, 
copy,  colourably  imitate,  or  otherwise  multiply  for  sale,  hire,  exhi- 
bition, or  distribution,  or  cause  or  procure  to  be  repeated,  copied, 
colourably  imitated,  or  otherwise  multiplied  for  sale,  hire,  exhi- 
bition, or  distribution,  any  such  work  or  the  design  thereof,  or, 
knowing  that  any  such  repetition,  copy,  or  other  imitation  has  been 
unlawfully  made,  shall  import  into  any  part  of  the  United  King- 
dom, or  sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or  offer  for 
sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to  be 
imported,  sold,  published,  let  to  hire,  distributed,  or  offered  for 
sale,  hire,  exhibition,  or  distribution,  any  repetition,  copy,  or 
imitation  of  the  said  work,  or  of  the  design  thereof,  made  without 
such  consent  as  aforesaid,  such  person  for  every  such  offence  shall 
forfeit  to  the  proprietor  of  the  copyright  for  the  time  being  a  sum 
not  exceeding  ten  pounds  ;  and  all  such  repetitions,  copies,  and 
imitations  made  without  such  consent  as  aforesaid,  and  all  negatives 
of  photographs  made  for  the  purpose  of  obtaining  such  copies,  shall 
be  forfeited  to  the  proprietor  of  the  copyright. 
PennUies  VII.  No  person  shall  do  or  cause  to  be  done  any  or  either  of  the 
anfraudU'  following  acts  ;  that  is  to  say, 

duetions  First,  no  person  shall  fraudulently  sign  or  otherwise  affix,  or 

and  Males,  fraudulently  cause  to  be  signed  or  otherwise  affixed,  to  or 

upon  any  painting,  drawing,  or  photograph,  or  the  negative 
thereof,  any  name,  initials,  or  monogram  : 
Secondly,  no  person  shall  fraudulently  sell,  publish,  exhibit,  or 
dispose  of,  or  offer  for  sale,  exhibition,  or  distribution,  any 
painting,  drawing,  or  photograph,  or  negative  of  a  photo- 
graph, having  thereon  the  name,  initials,  or  monogram  of  a 
person  who  did  not  execute  or  make  such  work  : 
Thirdly,  no  person  shall  f raudidently  utter,  dispose  of,  or  put 
off,  or  cause  to  be  uttered  or  disposed  of,  any  copy  or  colour- 
able imitation  of  any  painting,  drawing,  or  photograph,  or 
negative  of  a  photograph,  whether  there  shall  be  subsisting 
copyright  therein  or  not,  as  having  been  made  or  executed 
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by  the  author  or  maker  of  the  original  work  from  which  such 
copy  or  imitation  shall  have  been  taken  : 
Fourthly,  where  the  author  or  maker  of  any  painting,  drawing, 
or  photograph,  or  negative  of  a  photograph,  made  either 
before  or  after  the  passing  of  this  Act,  shall  have  sold  or 
otherwise  parted  with  the  possession  of  such  work,  if  any 
alteration  shall  afterwards  be  made  therein  by  any  other 
person,  by  addition  or  otherwise,   no  person  shall  bo  at 
liberty,  during  the  life  of  the  author  or  maker  of  such  work, 
without  his  consent,  to  make  or  knowingly  to  sell  or  publish, 
or  offer  for  sale,  such  work  or  any  copies  of  such  work  so 
altered  as  aforesaid,  or  of  any  part  thereof^  as  or  for  the 
unaltered  work  of  such  author  or  maker  : 
Every  offender  under  this  section  shall,  upon  conviction,  forfeit  to  Penalties, 
the  person  aggrieved  a  sum  not  exceeding  ten  pounds,  or  not  ex- 
ceeding double  the  full  price,  if  any,  at  which  all  such  copies, 
engravings,  imitations,  or  altered  works  shall  have  been  sold  or 
offered  for  sale  ;  and  all  such  copies,   engravings,  imitations,  or 
altered  works  shall  be  forfeited  to  the  person,  or  the  assigns  or 
legal  representatives  of  the  person,  whose  name,  initials,  or  memo- 
gram  shall  be  so  fraudulently  signed  or  affixed  thereto,  or  to  whom 
such  spiurious  or  altered  work  shall  be  so  fraudulently  or  falsely 
ascribed  as  aforesaid  :  Provided  always,  that  the  penalties  imposed 
by  this  section  shall  not  be  inciured  unless  the  i)er8on  whose  name, 
initials,  or  monogram  shall  be  so  fraudulently  signed  or  affixed,  or 
to  whom  such  spurious  or  altered  work  shall  be  so  fraudulently  or 
falsely  ascribed  as  aforesaid,  shall  have  been  living  at  or  within 
twenty  years  next  before  the  time  when  the  offence  may  have  been 
committed. 

VIII.  All  pecuniary  penalties  which  shall  be  incurred,  and  ^^  Recovery  of 
such  unlawful  copies,  imitations,  and  all  other  effects  and  things  pecuniary 
as  shall  have  been  forfeited  by  offenders,  pursuant  to  this  Act,  /'CHatttcs. 
and  pursuant  to  any  Act  for  the  protection  of  copyright  en- 
gravings, may  be  recovered  by  the  person  hereinbefore  and  in 

any  such  Act  as  aforesaid  empowered  to  recover  the  same  respec- 
tively, and  hereinafter  called  the  complainant  or  the  complainer, 
as  follows  : — 

In  England  and  Ireland,  either  by  action  against  the  party  Jn  Eng- 
offending,    or   by  summary  proceeding   before    any  two  ^»wi  and 
justices  having  jurisdiction  where  the  party  offending  -"'^'^*'»« 
resides  : 
In  Scotland,  by  action  before  the  Court  of  Session  in  ordinary  In  Scot' 
form,  or  by  summary  action  before  the  sheriff  of  the  ^^' 
county  where  the    offence    may  be    committed    or  the 
offender  resides    .... 

IX.  In  any  action  in  any  of  her  Majesty*B  superior  courts  of  Superior 
record  at  Westminster  and  in  Dublin,  for  the  infringement  of  any  Ccwrta  of 
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Record  in  auch  copyright  as  aforesaid^  it  shall  be  lawful  for  the  Court  in  whtdi 
which  any  ^^^^^i  action  is  pending,  if  the  Court  be  then  sitting,  or  if  the  Court 
pending  ^®  ^^^  sitting,  then  for  a  judge  of  such  Court,  on  the  applicatioii 
inay  make  of  the  plaintiff  or  defendant  respectively,  to  make  such  order  for  an 
an  order  injunction,  inspection,  or  account,  and  to  give  such  direction 
i^micUon'  r^*P®<^*'i"o  such  action,  injunction,  inspection,  and  account,  and 
inspection^  the  proceedings  therein  respectively,  as  to  such  Court  or  judge  may 
or  acomnt.  seem  fit. 

Jinporta-         X.  All  repetitions,  copies,  or  imitations  of  paintings,  drawings, 

tion  of        or  photographs,  wherein  or  in  the  design  whereof  there  shall  be 

^Ja      -  "^^sisting  copyright  under  this  Act,  and  all  repetitions,  copies,  and 

hibiU<L      imitations  of  the  design  of  any  such  painting  or  drawing,  or  of  the 

negative  of  any  such  photograph,  which,  contrary  to  the  provisions 

of  this  Act,  shall  have  been  made  in  any  foreign  state,  or  in  any 

part  of  the  British  dominions,  are  hereby  absolutely  prohibited  to 

be  imported  into  any  part  of  the  United  Kingdom,  except  by  or 

with  the  consent  of  the  proprietor  of  the  copyright  thereof,  or  lus 

Applica-     agent,  authorised  in  writing ;  and  if  the  proprietor  of  any  such 

L^^        copyright,  or  his  agent,  shall  declare  that  any  goods  imported  are 

of  Custoins  repetitions,  copies,  or  imitations  of  any  such  painting,  drawing,  or 

Ads.  photograph,  or  of  the  negative  of  any  such  photograph,  and  so 

prohibited  as  aforesaid,  then  such  goods  may  be  detained  by  the 

officers  of  her  Majesty's  customs. 

Saving  of       XI.  If  the  author  of  any  painting,  drawing,  or  photograph,  in 

rigjU  to       which  there  shall   be  subsisting  copyright,  after  having  sold  or 

7**^  f       otherwise  disposed  of  such  copyright,  or  if  any  other  person,  not 

damages,     being  the  proprietor  for  the  time  being  of  such  copyright,  shall, 

without  the  consent  of  such  proprietor,  repeat,  copy,  colourably 

imitate,  or  otherwise  multiply,  or  cause  or  procure  to  be  repeated, 

copied,  colourably  imitated,  or  otherwise  multiplied,  for  sale,  hire, 

exhibition  or  distribution,  any  such  work  or  the  design  thereof,  or 

the  negative  of  any  such  photograph,  or  shall  import  or  cause  to  be 

imported  into  any  part  of  the  United  Kingdom,  or  sell,  publish,  let 

to  hire,  exhibit,  or  distribute,  or  offer  for  sale,  hire,  exhibition,  or 

distribution,  or  cause  or  procure  to  be  sold,  published,  let  to  hire, 

exhibited  or  distributed,  or  offered  for  sale,  hire,  exhibition  or 

distribution,  any  repetition,  copy,  or  imitation  of  such  work,  or  the 

design  thereof,  or  the  negative  of  any  such  photograph,  made 

without  such  consent  as  aforesaid,  then  every  such  proprietor  in 

addition  to  the  remedies  hereby  given  for  the  recovery  of  any  such 

penalties,  and   forfeiture  of   any  such  things   as  aforesaid,  may 

recover  damages  by  and  in  a  special  action   on  the  case,  to  be 

brought  against  the  person  so  offending,  and  may  in  such  action 

recover  and  enforce  the  delivery  to  him  of  all  unlawful  repetitions, 

copies  and  imitations,  and  negatives  of  photographs,  or  may  recover 

damages  for  the  retention  or  conversion  tliereof :  Provided  that 

notliing  herein  contained,  nor  any  proceeding,  conviction,  or  judg- 
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ment,  for  any  act  hereby  forbidden,  shall  affect  any  remedy  which 
any  person  aggrieved  by  such  Act  may  be  entitled  to  either  at  law 
or  in  equity. 

XII.  This  Act  shall  be  considered  as  including  the  provisions  of  Provisions 
the  Act  passed  in  the  session  of  Parliament  held  in  the  seventh  and  %7.  '  ,„ 
eightli  years  of  her  present  Majesty,  intituled  "  An  Act  to  Amend  ^  be  con- 
the  Law  relating  to  International  Copyright,  in  the  same  manner  sidered  as 
a.  if  such  provision,  were  part  of  this  Act.  ij^^^ 

Ad, 


26  &  26  VICT.  c.   88. 


An  Act  to  ame^id  the  Law  relating  to  the  frandident  marking  of 
Merchandise,  [7th  August,  1862.] 

I.  In  the  construction  of  this  Act  the  word  "  person "  shall  Construe- 
include  any  person,  whether  a  subject  of  her  Majesty  or  not,  and  ^*^<>/ 
any  body  corporate  or  body  of  the  like  nature,  whether  constituted 
according  to  the  law  of  this  country  or  of  any  of  her  Majesty's 
colonies  or  dominions,  or  according  to  the  law  of  any  foreign 
country,  and  also  auy  company,  association,  or  society  of  persons, 
whether  the  members  tliereof  be  subjects  of  her  Majesty  or  not, 
or  some  of  such  persons  subjects  of  her  Majesty  and  some  of  them 
not,  and  whether  such  body  cori)orate,  body  of  the  like  nature, 
company,  association,  or  society  be  established  or  carry  on  business 
within  her  Majesty's  dominions  or  elsewhere,  or  partly  within  her 
Majesty's  dominions  and  i^artly  elsewhere  ;  the  word  "  mark  "  shall 
include  any  name,  signature,  word,  letter,  device,  emblem,  figure, 
sign,  seal,  stanij),  diagram,  label,  ticket,  or  other  mark  of  any  other 
description  ;  and  the  expression  *'  tra<le  mark  '*  shall  include  any 
and  every  such  name,  signature,  word,  letter,  device,  emblem, 
figure,  sign,  seal,  stamp,  diagram,  label,  ticket,  or  other  mark  as 
aforesaid  lawfully  used  by  any  person  to  denote  any  chattel,  or  (in 
Scotland)  any  article  of  trade,  manufacture,  or  merchandise,  to  be 
an  article  or  thing  of  the  manufacture,  workmanship,  production, 
or  merchandise  of  such  person,  or  to  be  an  article  or  thing  of  any 
pecidiar  or  particular  description  made  or  sold  by  such  person,  and 
shall  also  include  any  name,  signature,  word,  letter,  number,  figure, 
mark,  or  sign  which  in  pursuance  of  any  statute  or  statutes  for  the 
time  being  in  force  relating  to  registered  designs  is  to  be  put  or 
placed  upon  or  attached  to  any  chattel  or  article  during  the  exist- 
ence pr  continuance  of  any  copyright  or  other  sole  right  acquired 
under  the  provisions  of  such  statutes  or  any  of  them  ;  the  word 
**  misdemeanor"  shall  include  crime  and  offence  in  Scotland  ;  and 
the  word  '*  court "  shall  include  any  sheriff  or  sheriff  substitute  in 
Scotland. 
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Forging  a 
trade  mark 
or  falsely 
applying 
any  trade 
mark  with 
inteiU  to 
drfraiui,  a 
misde- 
meanor. 


Apjdying 
a  forged 
trade  mark 
to  any 
vessel^  case, 
torajypcr, 
rjv.,  in  or 
with  which 
any  article 
is  sold  or 
intended  to 
be  soldi  a 
misd4i' 
Tncanor. 


II.  Every  person  who,  with  intent  to  defraud,  or  to  enable  another 
to  defraud  any  person,  shall  forge   or  coimterfeit,   or    cause  or 
procure  to  bo  forged  or  counterfeited,  any  trade  mark,  or  shall 
apply,  or  cause  or  procure  to  be  applied,  any  trade  mark  or  any 
forged  or  coimterfeited  trade  mark  to  any  chattel  or  article  not 
being  the  manufacture,  workmanship,  production,  or  merchandise 
of  any  person  denoted  or  intended  to  be  denoted  by  such  trade  mark, 
or  denoted  or  intended  to  be  denoted  by  such  forged  or  counter 
feited  trade  mark,  or  not  being  the  manufacture,  workmanship, 
production,  or  merchandise  of  any  person  whose  trade  mark  shall 
be  so  forged  or  counterfeited,  or  shall  apply,  or  cause  or  procure 
to  be  applied,   any  trade   mark  or  any  forged   or   counterfeited 
trade  nituk  to  any  chattel  or  article,  not  being  the  particular 
or  peculiar    description   of    manufacture,   workmanship,  produc- 
tion, or  merchandise  denoted  or  intended  to  be  denoted  by  such 
trade  mark  or  by  such  forged  or  counterfeited  trade  mark,  shall 
be  guilty  of  a  misdemeanor,  and  every  person  so  committing  a 
misdemeanor  shall  also  forfeit  to  her  Majesty  every  chattel  and 
article  belonging  to  such  person  to  which  he  shall  have  so  unlaw- 
fully applied,  or  caused  or  procured  to  be  api^lied,  any  such  trade 
mark  or  forged  or  coimterfeited  trade  mark  as  aforesaid,  and  every 
instrument  in  the  possession  or  power  of  such  person,  and  by  means 
of  which  any  such  trade  mark  or  forged  or  counterfeited  trade 
mark  as  aforesaid  shall  have  been  so  applied,  and  every  instrument 
in  the  possession  or  power  of  such  person  for  applying  any  sudi 
trade  mark  or  forged  or  counterfeit  trade  mark  as  aforesaid  shall 
be  forfeited  to  her  Majesty  ;  and  the  court  before  which  any  such 
misdemeanor  shall  be  tried  may  order  such  forfeited  articles  as 
aforesaid  to  be  destroyetl  or  otherwise  disposed  of  as  such  court  shall 
think  fit. 

III.  Every  person  who,  with  intent  to  defraud,  or  to  enable 
another  to  defraud  any  person,  shall  apply  or  cause  or  procure  to 
be  applied  any  trade  mark  or  any  forged  or  counterfeited  trade 
mark  to  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
band,  reel,  ticket,  label,  or  other  thing  in,  on,  or  with  which  any 
chattel  or  article  shall  be  intended  to  be  sold  or  shaU  be  sold  or 
uttered  or  exposed  for  sale,  or  intended  for  any  purpose  of  trade  or 
manufacture,  or  shall  inclose  or  place  any  chattel  or  article,  or  cause 
or  procure  any  chattel  or  article,  to  be  inclosed  or  placed  in,  upon, 
under,  or  with  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
band,  reel,  ticket,  label,  or  other  thing  to  which  any  trade  mark  shall 
have  been  falsely  applied,  or  to  which  any  forged  or  coimterfeited 
trade  mark  shall  have  been  applied,  or  shall  apply  or  attach  or 
cause  or  procure  to  be  applied  or  attached  to  any  chattel  or  article 
any  case,  cover,  reel,  ticket,  label,  or  other  thing  to  which  any 
trade  mark  shall  have  been  falsely  applied,  or  to  which  any  forged 
or  counterfeited  trade  mark  shall  have  been  applied|  or  shall 
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enclose,  place,  or  attach  any  chattel  or  article,  or  cause  or  procure 
any  chattel  or  article  to  be  enclosed,  placed,  or  attached,  in,  upon, 
under,  with,  or  to  any  cask,  bottle,  stopper,  vessel,  case,  cover, 
wrapper,  band,  reel,  ticket,  label,  or  other  thing  having  thereon 
any  trade  mark  of  any  other  x>^rson,  shall  be  guilty  of  a  mis- 
demeanor, and  every  person  so  committing  a  misdemeanor  shall 
also  forfeit  to  her  Majesty  every  such  chattel  and  article,  and  also 
every  such  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band, 
reel,  ticket,  label,  or  other  thing  as  aforesaid  in  the  possession 
or  power  of  such  person;  and  every  other  similar  cask,  bottle, 
stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or 
other  thing  made  to  be  used  in  like  manner  as  aforesaid,  and  every 
instrument  in  the  possession  or  power  of  such  person,  and  by  means 
of  which  any  such  trade  mark  or  forged  or  counterfeited  trade 
mark  as  aforesaid  shall  have  been  applied,  ai;id  also  every  instru- 
ment in  the  possession  or  power  of  such  person  for  applying  any 
such  trade  mark  or  forged  or  counterfeit  trade  mark  as  aforesaid, 
shall  be  forfeited  to  her  Majesty  ;  and  the  court  before  which  any 
such  misdemeanor  shall  be  tried  may  order  such  forfeited  articles 
as  aforesaid  to  be  destroyed  or  otherwise  disposed  of  as  such  court 
shall  think  fit. 

IV.  Every  person  who,  after  the  thirty-first  day  of  December  Selling 
one  thousand  eight  hundred  and  sixty-three,  shall  sell,  utter,  or  «'*f*p^ 
expose  either  for  sale  or  for  any  purpose  of  trade  or  manufacture,  ^  faUc 
or  cause  or  procure  to  be  sold,  uttered,  or  exposed  for  sale  or  other  trade 
purpose  as  aforesaid,  any  chattel  or  article,  together  with  any  wMirX» 
forged  or  counterfeited  trade  mark,  which  he  shall  know  to  be  /jT'^fi 
forged  or  counterfeited,  or  together  with  the  trade  mark  of  any  ^ggg       * 
other  person  applied  or  used  falsely  or  wrongfully  or  without  lawful  pe^uiUy 
authority  or  excuse,  knowing  such  trade  mark  of  another  j^erson  ^^a^  ^ 
to  have  been  so  applied  or  used  as  aforesaid,  and  that  whether  any  ^wic/e 
such  trade  mark  or  forged  or  counterfeited  trade  mark  as  aforesaid,  sold^  and 
together  with   which  any  such  chattel   or  article  shall  be  sold,  a  sum  not 
uttered,  or  exposed  for  sale  or  other  purpose  as  aforesaid,  shall  be  '^^^^^'*^ 
in,  upon,  about,  or  with  such  chattel  or  article,  or  in,  upon,  about,  j^  ^^^^ 
or  with  any  cask,   bottle,  8toi)per,  vessel,  case,  cover,  wrapper,  10«. 
band,  reel,  ticket,  label,  or  other  thing  in,  upon,  about,  or  with 

which  such  chattel  or  article  shall  be  so  sold  or  uttered  or  exposed 
for  sale  or  other  purpose  as  aforesaid,  shall  for  every  such  offence 
forfeit  and  pay  to  her  Majesty  a  sum  of  money  equal  to  the  value 
of  the  chattel  or  article  so  sold,  uttered,  offered,  or  exposed  for 
sale  or  other  puqiose  as  aforesaid,  and  a  further  sum  not  exceeding 
five  pounds  and  not  less  than  ten  shillings. 

V.  Every  addition  to  and  every  alteration  of  and  also  every  Additions 
imitation  of  any  trade  mark  which  shall  be  made,  applied,  or  used  to  and  aU 
with  intent  to  defraud  or  to  enable  any  other  person  to  defraud,  or  ^"^w^'w 
which  shall  cause  a  trade  mark  with  such  alteration  or  addition,  or  !^{^,.i^  ^ 
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macU  with  shall  cause  such  imitation  of  a  trade  mark  to  resemble  any  genuiDe 

H^^^  !?      trade  mark  so  or  in  such  manner  as  to  be  calculated  or  likely  to 

be  deemed    ^^^^i^^^)  shall  be,  and  be  deemed  to  be  a  false,  forged,  and  counter- 

forgeries,     feited  trade  mark  within  the  meaning  of  this  Act ;  and  every  act 

of  making,  applying,  or  otherwise  using  any  such  addition  to  or 

alteration  of  a  trade  mark  or  any  such  imitation  of  a  trade  mark 

as  aforesaid  done  by  any  person  with  intent  to  defraud,  or  to 

enable  any  other  person  to  defraud,  shall  be  and  be  deemed  to  be 

forging  and  counterfeiting  a  trade  mark  within  the  meaning  of  this 

Act. 

Any  jier-        VI.  Where  any  person  who,  at  any  time  after  the  thirty-first 

*/y  '^?i*      ^*y  ^^  December,  one  thousand  eight  hundred  and   sixty-three^ 

becemhcr    ^^  have  sold,  uttered,  or  exposed  for  sale  or  other  purpose  as 

1863,  shnll  aforesaid,  or  shall  have  caused  or  procured  to  be  sold,  uttered,  or 

hnvc  sold     exposed  for  sale  or  other  piupose  as  aforesaid,  any  chattel  or  article, 

hav'na^a     *^8®*^^®^  ^^*^  *^y  forged  or  counterfeited  trade  mark,  or  together 

false  trade  ^^^^^  ^^^^  trade  mark  of   any  other   person  used  without  lawful 

mnrk  to  be  authority  or  excuse  as  aforesaid,  and  that  whether  any  such  trade 

hatmd  to      mark,  or  such  forged  or  counterfeited  trade  mark  as  aforesaid,  be 

malioii     '  ^^>  upon,    about,    or   with   such  chattel  or  article,    or   in,   upon, 

nhrre  he.      about,   or   with    any  cask,   bottle,    stopper,    vessel,    case,   cover, 

procured     wrapper,  band,  reel,  ticket,  label,  or  other  thing  in,   upon,  about, 

^'  or  with  which  such  chattel  or  article  shall  have  been  sold  or  exposed 

for  sale,  such  person   shall  be  bound,  upon   demand  in  writing 

delivered  to  him  or  left  for  him  at  his  last  known  dwelling  house  ixt 

at  the  place  of  sale  or  exposure  for  sale  by  or  on  the  behalf  of  any 

person  whose  trade  mark  shall  have  been  so  forged  or  counterfeited 

or  used  without  lawful  authority  or  excuse  as  aforesaid,  to  give  to 

the  person  requiring  the  same  or  his  attorney  or  agent,  within 

forty-eight  hours  after  such  demand,  full  information  in  writing  of 

the  name  and  address  of  the  person  from  whom  he  shall  have 

purchased   or  obtained  such  chattel  or  article,  and  of  the  time 

Potcer  to     when  he  obtained  the  same  ;  and  it  shall  be  lawful  for  any  justice 

jtcstices  to    of  the  peace,  on  information  on  oath  of  such  demand  and  refusal, 

summ/m      ^^  summon  before  him  the  party  refusing,  and  on  being  satisfied 

rxfimna      ^^**  ®^^^^  demand  ought  to  be  complied  with  to  order  such  informa- 

to  give  in-   tion  to  be  given  within  a  certain  time  to  be  appointed  by  him  ;  and 

foniuUion.  any  such  party  who  shall  refuse  or  neglect  to  comply  with  such 

Penalty/or  order  shall  for  every  such  ofience  forfeit  and  pay  to  her  Majesty 

refusal,  51.  ^j^q  gm^  ^f  gy^  poimds,  and  such  refusal  or  neglect  shall  be  prinyi 

facie  evidence  that  the  person  so  refusing  or  neglecting  had  full 

knowledge  that  the  trade  mark,  together  with  which  such  chattel 

or  article  was  sold,  uttered,  or  exposed  for  sale  or  other  purpose  as 

aforesaid,  at  the  time  of  such  selling,  uttering,  or  exposing  was  a 

forged,  counterfeited,  and  false  trade  mark,  or  was  the  trade  mark 

of  a  person  which  had  been  used  without  lawful  authority  or 

excuse,  as  the  case  may  be. 


APPENDIX  B.  807 

Vll.  Every  person  who,  with  intent  to  defraud,  or  to  enable  Marhing 
another  to  defraud,  shall  put  or  cause  or  procure  to  be  put  upon  ^^-{^ 
any  chattel  or  article,  or  upon  any  cask,  bottle,  stopper,  vessel,  ofquan- 
case,  cover,  wrapper,  band,  reel,   ticket,  label,   or   other  thing,  tUy,  Ae,^ 
together  with  which  any  chattel  or  article  shall  be  intended  to  be  ^i'^^  ^^^ 
or  shall  be  sold  or  uttered  or  exposed  for  sale,  or  for  any  purpose  ^-If  ? 
of  trade  or  manufacture,  or  upon  any  case,  frame,  or  other  thing,  te^u  to 
in  or  by  means  of  which  any  chattel  or  article  shall  be  intended  to  defrawl, 
.be  or  shall  be  exposed  for  sale,  any  false  description,  statement,  or  P^^^^^^V  ^ 
other  indication  of  or  respecting  the  number,  quantity,  measure,  or  ^  J;i/va/i/« 
weight  of  such  chattel  or  article,  or  any  part  thereof,  or  of  the  of  the  arti- 
place  or  country  in  which  such  chattel  or  article  shall  have  been  cle  and  the 
made,  manufactured,  or  produced,  or  shall  put  or  cause  or  procure  f^^"^^ 
to  be  put  upon  any  such  chattel  or  article,  cask,  bottle,  stopper,  cxctedhig 
Tessel,  case,  cover,  wrapper,  band,  reel,   ticket,  label,  or  thing  5/.  atid 
as  aforesaid,  any  word,  letter,  figure,  signatiure,  or  mark  for  the  ''^  ^ 
purpose  of  falsely  indicating  such  chattel  or  article,  or  the  mode       ^ 
of  manufacturing  or  producing  the  same,  or  the  ornamentation, 
shape,  or  configuration  thereof,  to  be  the  subject  of  any  existing 
patent,  privilege  or  copyright,  shall  for  every  such  o£fence  forfeit 
and  pay  to  her  Majesty  a  simi  of  money  equal  to  the  value  of 
the  chattel  or  article  so  sold  or  uttered  or  exposed  for  sale,  and 
a  further  sum  not  exceeding  five  pounds  and  not  less  than  ten 
shillings. 

Vni.  Every  person  who,  after  the  thirty-first  day  of  December,  SeUhig  w 
one  thousand  eight  himdred  and  sixty-three,  shall  sell,  utter,  or  exposing 
expose  for  sale  or  for  any  purpose  of  trade  or  manufacture,  ^^    f*^^ 
shall  cause  or  procure  to  be  sold,  uttered,  or  exposed  for  sale  or  32^  j)^, 
other  purpose  as  aforesaid,  any  chattel  or  article  upon  which  shall  cember, 
have  been,  to  his  knowledge,  put,  or  upon  any  cask,  bottle,  stopper,  ^863, 
vessel,  case,  cover,  wrapper,    band,  reel,  ticket,  label,  or  other  ^^  ^^^^ 
thing,  together  with  which  such  chattel  or  article  shall  be  sold  or  staUmerU 
uttered  or  exposed  for  sale  or  other  purpose  as  aforesaid,  shall  have  of  quantu 
been  so  put,  or  upon  any  case,  frame,  or  other  thing  used  or  em-  ^*^»  ^'^ 
ployed  to  expose  or  exhibit  such  chattel  or  article  for  sale  shall  ^^^  ^j^ 
havb  been  so  put,  any  false  description,  statement,  or  other  indica-  6L  w  less 
tion  of  or  respecting  the  number,  quantity,  measure,  or  weight  of  ^^^  ^' 
such  chattel  or  article  or  any  part  thereof,  or  the  place  or  country 
in  which  such  chattel  or  article  shall  have  been  made,  manufactured, 
or  produced,  shall  for  every  such  offence  forfeit  and  pay  to  her 
Majesty  a  sum  not  exceeding  five  pounds  and  not  less  than  five 
shillings. 

IX.  Provided  always,  that  the  provisions  of  this  Act  shall  not  be  Proviso 
construed  so  as  to  make  it  any  offence  for  any  person  to  apply  to  ^^^  ^ 
any  chattel  or  article,  or  to  any  cask,  bottle,  stopper,  vessel,  case,  f™ 
cover,  wrapper,    band,   reel,  ticket,   label,  or  other  thing  with  tffence  to 
which  such  chattel  or  article  shall  be  sold  or  intended  to  be  sold,  apply 
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names  or  any  name,  word,  or  expression  generally  used  for  indicating  m^L 
V'^^  chattel  or  article  to  be  of  some  particular  class  or  description  of 
he  vaed  for  D^^iufacture  only,  or  so  as  to  make  it  any  offence  for  any  person  to 
indicalhig  sell^  utter,  or  offer  or  expose  for  sale  any  chattel  or  article  to  which, 
particular  or  to  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
wmni^/  band,  reel,  ticket,  label,  or  other  thing  sold  therewith,  any  sndi 
turca.  generally  used  name,  word,  or  expression  as  aforesaid  shall  haTe 

been  applied. 
Descrip*         ^*  ^^  every  indictment,  pleading,  proceeding,  and  docnmeai 
iiwi  of        whatsoever  in  which  any  trade  mark  shall  be  intended  to  be  men- 
'^^2  tioned  it  shall  be  sufficient  to  mention  or  state  the  same  to  be  a  trade 

foracd  niark  without  further  or  otherwise  describing  such  trade  mark,  or 
trade  setting  forth  any  copy  or  fac-simile  thereof  ;  and  in  every  indict* 

marks  in    ment,  pleading,  proceeding,  and  document  whatsoever  in  which  it 
*'"™'         shall  be  intended  to  mention  any  forged  or  counterfeit  trade  mark 
'      '  it  shall  be  sufficient  to  mention  or  state  the  same  to  be  a  foi^ged  or 
counterfeit  trade  mark  without  further  or  otherwise  describing  such 
forged  or  counterfeit  trade  mark,  or  setting  forth  any  copy  or  fao- 
simile  thereof. 
Conviction      XI.  The  provisions  in  this  Act  contained  of  or  concerning  any 
nut  to  aJFect  ^^^  ^^  ^j^y  proceeding,  judgment,  or  conviction  for  any  act  hereby 
or  civil       declared  to  bo  a  misdemeanor  or  offence,  shall  not  nor  shall  any  of 
remedy,       them  take  away,  diminish,  or  prejudicially  affect  any  suit,  procea, 
proceeding,  right,  or  remedy  which  any  person  aggrieved  by  snch 
act  may  be  entitled  to  at  law,  in  equity,  or  otherwise^  and  shall 
not  nor  shall  any  of  them  exempt  or  excuse  any  x>er8on  from 
answering  or  making  discovery  upon  examination  as  a  witness  or 
upon  interrogatories  or  otherwise  in  any  suit  or  other  civil  proceed- 
ing :  provided  always,  that  no  evidence,  statement,  or  discoveiy 
which  any  person  shall  be  compelled  to  give  or  make  shall  be 
admissible  in  evidence  against  such  person  in  support  of  any 
indictment  for  a  misdemeanor  at  common  law  or  otherwise,  or  of 
any  proceeding  tmder  the  provisions  of  this  Act. 
IntefU  to         XII.  In  every  indictment,  information,  conviction,  pleading,  and 
defraud,     proceeding  against  any    person    for  any  misdemeanor  or  other 

<frc.,  any     Qflfence  against  the  provisions  of  this  Act  in  which  it  shall  bo  neoes- 

wirttcular 

person        ^^^^  ^  allege  or  mention  an  intent  to  defraud,  or  to  enable  another 

need  not  be  to  defraud,  it  shall  be  sufficient  to  allege  or  mention  that  the  person 
alleged  in   accused  of  having  done  any  act  which  is  hereby  made  a  misde- 
weiiT  i      "^^^'^^'^  ^^  other  offence  did  such  act  with  intent  to  defraud,  or  with 
or  proved,   intent  to  enable  some  other  person  to  defraud,  without  alleging  or 
mentioning  an  intent  to  defraud  any  particular  person  ;  and  on  the 
trial  of  any  such  indictment  or  information  for  any  such  misde- 
meanor, and  on  the  hearing  of  any  information  or  charge  of  or  for 
any  such  other  offence  as  aforesaid,  and  on  the  trial  of  any  action 
against  any  person  to  recover  a  penalty  for  any  such  other  offence 
as  aforesaid,  it  shall  not  be  necessary  to  prove  an  intent  to  defraud 
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any  pardeular  person,  or  an  intent  to  enable  any  particular  person 
to  defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove 
with  respect  to  every  such  misdemeanor  and  offence  that  the  person 
accused  did  the  act  charged  with  intent  to  defraud,  or  with  intent 
to  enable  some  other  person  to  defraud,  or  with  the  intent  that  any 
other  person  might  be  enabled  to  defraud. 

XUI.  Every  person  who  shall  aid,  abet,  counsel,  or  procure  the  Persona 
commission  of  any  offence  which  is  by  this  Act  made  a  misdemeanor  ^1^^  ^"^  ''* 
shall  also  be  guilty  of  a  misdemeanor.  mMm  of 

a  misdemeanor  to  he  also  guilty, 

XIV.  Every  person  who  shall  be  convicted  or  found  guilty  of  any  p^^^igfi. 
offence  which  is  by  this  Act  made  a  misdemeanor  shall  be  liable,  at  meiufor 
the  discretion  of  the  court  and  as  the  court  shall  award,  to  suffer  misde- 
Buch  punishment  by  imprisonment  for  not  more  than  two  years,  ^"f^^^A* 
with  or  without  hard  labour,  or  by  fine,  or  both  by  imprisonment  j^^^ 
with  or  without  hard  labour  and  fine,  and  also  by  imprisonment 

untvl  the  fine  (if  any)  shall  have  been  paid  and  satisfied. 

XV.  In  every  case  in  which  any  person  shall  have  committed  or  Recovery  of 
done  any  offence  or  act  whereby  he  shall  have  forfeited  or  become  penalties, 
liable  to  pay  to  her  Majesty  any  of  the  penalties  or  simis  of  money 
mentioned  in  the  provisions  of  this  Act,  every  such  penalty  or  sum 

of  money  shall  or  may  be  recovered  in  England,  Wales,  or  Ireland 
in  an  action  of  debt,  which  any  person  may  as  plaintiff  for  and  on 
behalf  of  her  Majesty  commence  and  prosecute  to  judgment  in  any 
court  of  record,  and  the  amount  of  every  such  penalty  or  sum  of 
money  to  be  recovered  in  any  such  action  shall  or  may  be  deter- 
mined by  the  jury  (if  any)  sworn  to  try  any  issue  in  such  action, 
and  if  there  shall  be  no  such  jury  then  by  the  court  or  some  other 
jury,  as  the  court  shall  think  fit,  or  instead  of  any  such  action  being 
commenced  such  penalty  or  sum  of  money  shall  or  may  in  England 
or  Wales  be  recovered  by  a  summary  proceeding  before  two  justices 
of  the  peace  having  jurisdiction  in  the  county  or  place  where  the 
party  offending  shall  reside  or  have  any  place  of  business,  or  in  the 
coimty  or  place  in  which  the  offence  shall  have  been  committed  ; 
and  shall  or  may  in  Ireland  be  recovered  in  like  manner  by  civil 
bill  in  the  civil  bill  court  of  the  county  or  place  in  which  the 
offence  was  committed,  or  in  which  the  offender  shall  reside  or  have 
any  place  of  business  ;  and  shall  or  may  in  Scotland  be  recovered 
by  action  before  the  Court  of  Session  in  ordinary  form  or  by  sum- 
mary action  before  the  sheriff  of  the  county  where  the  offence  shall 
have  been  committed  or  the  offender  may  reside  or  have  any  place 

of  business 

XVI.  In  every  case  in  which  any  such  penalty  or  sum  of  money  Summary 
forfeited  to  her  Majesty  as  hereinbefore  mentioned  shall  be  sought  proceedings 
to  be  recovered  by  a  summary  proceeding  before  two  justices  of  the  r^^'tlV' 
peace,  the  offence  or  act  by  the  committing  or  domg  of  which  such  ^uhin 
penalty  or  sum  of  money  shall  have  been  so  forfeited  shall  be  and  11  <lr  12 

Vict,  c  48. 
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Limita- 
tions of 
actions, 
ct*c. 


AfUr  81«« 
Deceml>er, 
1863, 
vtnidor  of 
an  article 
with  a 
trade  mark 
to  he 
deemed  to 
contract 
that  the 
mark  is 
genuine. 


After  Z\8t 
December, 
1863, 
vendor  of 
an  article 
with  de' 
scription 
upon  it  of 
its  quan" 
tity  to  he 
deemed  to 
contract 
thai  the  de* 
scriptiim 
was  tnie. 


be  deemed  to  be  an  offence  and  act  within  the  meaning  of  a  Btatote 
passed  in  the  twelfth  year  of  the  reign  of  her  present  Majesty ; 

and  the  information,  conviction  of  the  offender,  and  other 

proceedings  for  the  recovery  of  the  penalty  or  sum  so  forfeited  shsll 
be  had  according  to  the  provisions  of  the  said  Act. 

XVII.  (Effect.)  In  actimis  penalties  to  he  accounted  for  in  VSot 
manner  as  other  monies  payable  to  the  Crownf  and  plaintiffs  to  rtctmr 
full  costs  of  suit 

XVIII.  No  person  shall  commence  any  action  or  proceeding  for 
the  recovery  of  any  penalty,  or  procuring  the  conviction  of  any 
offender  in  manner  hereinbefore  provided,  after  the  expiration  of 
three  years  next  after  the  committing  of  the  offence,  or  one 
year  next  after  the  first  discovery  thereof  by  the  penon 
proceeding. 

XIX.  In  every  case  in  w  hich  at  any  time  after  the  thirly-fint 
day  of  December,  one  thousand  eight  hundred  and  sixty-three,  any 
person  shall  sell  or  contract  to  sell  (whether  by  writing  or  not)  to 
any  other  person  any  chattel  or  article  with  any  trade  mark  thereon, 
or  upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
band,  reel,  ticket,  label,  or  other  thing  together  with  which  such 
chattel  or  article  shall  be  sold  or  contracted  to  be  sold,  the  sale  or 
contract  to  sell  shall  in  every  such  case  be  deemed  to  have  been 
made  with  a  warranty  or  contract  by  the  vendor  to  or  with  the 
vendee  that  every  trade  mark  upon  such  chattel  or  article,  or  upon 
any  such  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band, 
reel,  ticket,  label,  or  other  thing  as  aforesaid,  was  genuine  and 
true,  and  not  forged  or  counterfeit,  and  not  wrongfully  used,  unleea 
the  contrary  shall  be  expressed  in  some  writing  signed  by  or  on 
behalf  of  the  vendor,  and  delivered  to  and  accepted  by  the 
vendee. 

XX.  In  every  case  in  which  at  any  time  after  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  sixty-three  any 
person  shall  sell  or  contract  to  sell  (whether  by  writing  or  not)  to 
any  other  person  any  chattel  or  article  upon  which,  or  upon  any 
cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel, 
ticket,  label,  or  other  thing  together  with  which  such  chattel  or  article 
shall  be  sold  or  contracted  to  be  sold,  any  description,  statemrat 
or  other  indication  of  or  respecting  the  number,  quantity,  measore, 
or  weight  of  such  chattel  or  article,  or  the  place  or  country  in  which 
such  chattel  or  article  shall  have  been  made,  manufactured,  or 
produced,  the  sale  or  contract  to  sell  shall  in  every  such  case  be 
deemed  to  have  been  made  with  a  warranty  or  contract  by  tike 
vendor  to  or  with  the  vendee  that  no  such  description,  statement, 
or  other  indication  was  in  any  material  respect  false  or  untrue, 
unless  the  contraiy  shall  be  expressed  in  some  writing  signed  by 
or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted  by  tiie 
vendee. 
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XXI.  In  every  case  in  any  suit  at  law  or  in  equity  against  any  In  suits  at 
person    for    forging   or  counterfeiting    any  trade  mark,   or  for  ^^^^^^  *» 
fraudulently  applying  any  trade  mark  to  any  chattel  or  article,  or  ^^-^^ 
for  selling,  exposing  for  sale,  or  uttering  any  chattel  or  article  with  persons 
any  trade  mark  falsely  or  wrongfully  applied  thereto,  or  with  any  f^  using 
forged  or  counterfeit  trade  mark  applied  thereto,  or  for  preventing -J*^ 

the  repetition  or  continuance   of  any  such  wrongful   act,  or  the  inarks 
committal  of  any  similar  act,  in  which  the  plaintiff  shall  obtain  a  Court  may 
judgment  or  decree  against  the  defendant,  the   court  shall  have  ''T^  ^^' 
power  to  direct  every  such  chattel  and  article  to  be  destroyed  or  ^estrmicd 
otherwise  disposed  of ;  and  in  every  such  suit  in  a  court  of  law  the  and  may 
court  shall  or  may  upon  giving  judgment  for  the  plaintiff  award  a  aicard  in- 
writ  of  injunction  or  injunctions  to  the  defendant,  commanding  •^*"^**''^» 
him  to  forbear  from  committing  and  not  by  himself  or  otherwise  to 
repeat  or  commit  any  offence  or  wrongful  act  of  the  like  nature  as 
that  of  which  he  shall  or  may  have  been  convicted  by  such  judg- 
ment, and  any  disobedience  of  any  such  writ  of  injunction  or 
injunctions  shall  be  punished  as  a  contempt  of  court  ;  and  in  every 
such  suit  at  law  or  in  equity  it  shall  be  lawful  for  the  court  or  a 
judge  thereof  to  make  such  order  as  such  court  or  judge  shall 
think  fit  for  the  inspection  of  every  or  any  manufacture  or  process 
carried  on  by  the  defendant  in  which  any  such  forged  or  counter- 
feit trade  mark,  or  any  such  trade  mark  as  aforesaid,  shall  be 
alleged  to  be  used  or  applied  as  aforesaid,  and  of  every  or  any 
chattel,   article,   and  thing  in  the    possession  or  power  of  the 
defendant  alleged  to  have  thereon  or  in  any  way  attached  thereto 
any  forged  or  counterfeit  trade  mark,  or  any  trade  mark  falsely  or 
wrongfully  applied,  and  every  or  any  instrument  in  the  possession 
or  power  of  the  defendant  used  or  intended  to  be  or  capable  of 
being  used  for  producing  or  making  any  forged  or  counterfeit  trade 
mark,  or  trade  mark  alleged  to  be  forged  or  counterfeit,  or  for 
falsely  or  wrongfully  applying  any  trade  mark ;  and  any  person 
who  shall  refuse  or  neglect  to  obey  any  such  order  shall  be  guilty 
of  a  contempt  of  coiurt. 

XXII.  In  every  case  in  which  any  person  shall  do  or  cause  to  be  Persons 
done  any  of  the  wrongf id  acts  following ;  (that  is  to  say,)  shall  o^grieved 
forge  or  counterfeit  any  trade  mark  ;  or  for  the  purpose  of  sale,  or  ^^j'^T'^ 
for  the  purpose  of  any  manufacture  or  trade,  shall  apply  any  forged  emxr 

or  counterfeit  trade  mark  to  any  chattel  or  article,  or  to  any  cask,  daniages 
bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  ^*^^jf 
label,   or  thing  in  or  with  which   any  chattel  or  article  shall  j^J^^*/^ 
be  intended  to  be  sold  or  shall  be  sold  or  uttered  or  exposed  for 
sale,  or  for  any  purpose  of  trade  or  manufactiure  ;  or  shall  inclose 
or  place  any  chattel  or  article  in,  upon,  under,  or  with  any  cask, 
bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket, 
label,  or  other  thing  to  which  any  trade  mark  shall  have  been 
falsely  applied,  or  to  which  any  forged  or  counterfeit  trade  mark 

D  D 
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shall  have  been  applied ;  or  shall  apply  or  attach  to  any  chattel 

or  article  any  case,  cover,  reel,  wrapper,  band,  ticket,  label,  or 

other  thing  to  which  any  trade  mark  shall  have   been  falsely 

applied,  or  to  which  any  forged  or  counterfeit  trade  mark  shall 

have  been  applied  ;  or  shall  inclose,  place,  or  attach  any  chattel 

or  article  in,  upon,  under,  with,  or  to  any  cask,  bottle,  stopper, 

vessel,  case,  cover,  reel,  wrapper,  band,  ticket,  label,  or  other 

thing  having  thereon  any  trade  mark  of  any  other  person  ;  every 

person  aggrieved  by  any  such  wrongful  act  shall  be  entitled  to 

maintain  an  action  or  suit  for  damages  in  respect  thereof  against 

the  person  who  shall  be  guilty  of  having  done  such  act  or  causing 

or  procuring  the  same  to  be  done,  and  for  preventing  the  repetition 

or  continuance  of  the  wrongful  act,  and  the  committal  of  any 

similar  act. 

Defendant       XXIII.  In  every  action  which  any  person  shall,  under  the  pro- 

obtaining    visions  of  this  Act,  commence  as  plaintiff  for  or  on  behalf  of  Her 

a  verdict  to  n^^jesty  for  recovering  any  penalty  or  sum  of  money,    if  the 

indemnity  defendant  shall  obtain  judgment,  he  shall  be  entitled  to  recover 

for  costs,      his  costs  of  suit,  which  shall  include  a  full  indemnity  for  all  the 

costs,  charges,  and  expenses  by  liim  expended  or  incurred  in, 

about,  or  for  the  purposes  of  the  action,  unless  the  court  or  a 

judge  thereof  shall  direct  that  costs  of  the  ordinary  amount  only 

shall  be  allowed. 

A  plaintiff     XXIV.  In  any  action  which  any  person  shall,  under  the  pro- 

siiing/or    yig^Q^s  of  this  Act,  commence  as  plaintiff  for  or  on  behalf  of  Her 

^fno^le       Majesty  for  recovering  any  penalty  or  sum  of  money,  if  it  shall  be 

compelled    shown  to  the  satisfaction  of  the  court,  or  a  judge  tliereof,  that  the 

to  give        person  suing  as  plaintiff  for  or  on  behalf  of  Her  Majesty  has  no 

^"cMi^      ground  for  alleging  that  he  has  been  aggiieved  by  the  committing 

of  the  alleged  offence  in  respect  of  which  the  penalty  or  sum  of 

money  is  alleged  to  have  become  payable,  and  also  that  the  person 

so  suing  as  plaintiff  is  not  resident  within  the  jurisdiction  of  the 

court,  or  not  a  person  of  sufficient  property  to  be  able  to  pay  any 

costs  which  the  defendant  may  recover  in  the  action,  the  court  or 

judge  shall  or  may  order  that  the  plaintiff  shall  give  security  by 

the  bond  or  recognizance  of  himself  and  a  surety,  or  by  the  deposit 

of  a  sum  of  money,  or  otherwise,  as  the  court  or  judge  shall  think 

fit,  for  the  payment  to  the  defendant  of  any  costs  which  he  may  be 

entitled  to  recover  in  the  action. 

^ect,  XXV.  \^Act  not  to  affect  the  Coi'poratlon  of  Outhrs  of  HailamMre, 

nor  to  repeal  59  G.  3,  c.  7.] 
Slwrt  tale.     XXVI.  The  expression  "  The  Merchandise  Marks  Act,  1862," 
shall  be  a  sufficient  description  of  this  Act. 
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32  cfc  33  VICT.  c.  24. 


An  Act  to  repeal  certain  Enactments  relating  to  Newspapers,  Pamphlets^ 
and  other  Puhlicaiions,  and  to  Printers,  Typefonnders,  and 
Beading  Booms.  [12th  July,  1869.] 

(An  Act  still  partly  in  force,  see  46  &  4?  Yict.  c.  39.) 


38  VICT.  c.  12. 


An  Act  to  amend  the  Law  relating  to  Inteniatuynal  Copyright. 

[13th  May,  1876.] 

WflEBEAS  by  an  Act  passed  in  the  fifteenth  year  of  the  reign  of  15  Vict, 
her  present  Majesty,  chapter  twelve,  intituled  "  An  Act  to  enable  c.  12. 
her  Majesty  to  carry  into  effect  a  convention  with  France  on  the 
subject  of  copyright;  to  extend  and  explain  the  International 
Copyright  Acts  ;  and  to  explain  the  Acts  relating  to  copyright  in 
engravings,*'  it  is  enacted,  that  '*  Her  Majesty  may,  by  Order  in 
Council,  direct  that  authors  of  dramatic  pieces  which  are,  after  a 
future  time,  to  be  specified  in  such  order,  first  publidy  represented 
in  any  foreign  country,  to  be  named  in  such  order,  their  executors, 
administrators,  and  assigns,  shall,  subject  to  the  provisions  therein- 
after mentioned  or  referred  to,  be  empowered  to  prevent  the 
representation  in  the  British  dominions  of  any  translation  of  such 
dramatic  pieces  not  authorised  by  them,  for  such  time  as  may  be 
specified  in  such  order,  not  extending  beyond  the  expiration  of 
five  years  from  the  time  at  which  the  authorised  translations  of 
such  dramatic  pieces  are  first  published  and  publicly  repre- 
sented : " 

And  whereas  by  the  same  Act  it  is  further  enacted,  *'  that, 
subject  to  any  provisions  or  (][ua]ifications  contained  in  such  order, 
and  to  the  provisions  in  the  said  Act  contained  or  referred  to,  tho 
laws  and  enactments  for  the  time  being  in  force  for  ensuring  to  tho 
author  of  any  dramatic  piece  first  publicly  represented  in  tho 
British  dominions  the  sole  liberty  of  representing  the  same  shall  be 
applied  for  the  purpose  of  preventing  the  representation  of  any 
translations  of  the  dramatic  pieces  to  which  such  order  extends, 
which  are  not  sanctioned  by  the  authors  thereof :  " 

And  whereas  by  the  sixth  section  of  the  said  Act  it  is  provided, 
that  '^  nothing  in  the  said  Act  contained  shall  be  so  construed  as  to 
prevent  fair  imitations  or  adaptations  to  the  English  stage  of  any 
dramatic  piece  or  musical  composition  published  in  any  foreign 
country : " 

D  D  2 
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Section  6 
ofrecUed 
Ad  not  to 
apply  to 
dramatic 
pieces  in 
certain 
cases. 


And  whereas  it  is  expedient  to  alter  or  amend  the  last-mentioned 
provision  under  certain  circumstances  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  ;  viz.^ 

1.  In  any  case  in  which,  by  virtue  of  the  enactments  herein- 
before recited,  any  Order  in  Council  has  been  or  may  hereafter  be 
made  for  the  purpose  of  extending  protection  to  the  translations  of 
dramatic  pieces  first  publicly  represented  in  any  foreign  country, 
it  shall  be  lawful  for  her  Majesty  by  Order  in  Council  to  direct 
that  the  sixth  section  of  the  said  Act  shall  not  apply  to  the 
dramatic  pieces  to  which  protection  is  so  extended ;  and  there- 
upon the  said  recited  Act  shall  take  effect  with  respect  to  such 
dramatic  pieces  and  to  the  translations  thereof  as  if  the  said  sixth 
section  of  the  said  Act  were  hereby  repealed. 


38  &  39  VICT.  c.  63. 


An  Act  to  give  effect  to  an  Act  of  the  Parliament  of  the  Dominion  of 
Canada  respecting  Copyright,  [2nd  August,  1875.] 

(An  Act  still  in  force.) 


38  &  39  VICT.  0.  91. 

An  Act  to  establish  a  Register  of  Trade  Marks. 

[13th  August,  1876.] 
(Repealed  46  <fe  47  Vict.  c.  67.) 


38  &  39  VICT.  c.  93. 

An  Act  to  amend  the  Copyright  of  Designs  Act, 

[13th  August,  1875.] 

(Repealed  46  &  47  Vict.  c.  57.) 


39  <fe  40  VICT.  c.  33. 

An  Act  for  the  Amendment  of  the  Trade  Marks  Registration  Act, 
1875.  [24th  July,  1876.] 

(Repealed  46  *  47  Vict.  c.  57.) 
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39  ifc  40  VICT.  c.  36. 

An  Act  to  ConsolidaU  the  Custofns  Laws, 

[24th  July,  1876.] 

(An  Act  still  partly  in  force,  see  44  Vict.  c.  12  (schedule) ). 


40  &  41  VICT.  c.  37. 

An  Act  for  exte^iding  {he  Time  for  the  Begistratio^i  of  Trade  Marks, 
in  so  far  as  relates  to  Trade  Marks  used  in  Textile  Industries, 

[6th  August,  1877.] 

(Repealed  46  cfc  47  Vict.  c.  67.) 


44  ifc  45  VICT.  c.  60. 

An  Act  to  amend  the  Law  of  Neivspaper  Libel,  and  to  provide  for  the 
Registration  of  Newspaper  Proprietors,     [27th  August,  1881.] 

(An  Act  still  in  force,  see  ante,  p.  82). 


45  &  46  VICT.  c.  40. 


An  Act  to  amend  the  law  of  Copyright  relating  to  Musical   Com- 
positions.  [10th  August,  1882.] 

I.  On  and  after  the  passing  of  this  Act  the  proprietor  of  the  printed 
cop3rright  in  any  musical  composition  first  published  after  the  pass-  notice  re- 
ing  of  this  Act,  or  his  assignee,  who  shall  be  entitled  to  and  be  ^^^y}i^^9 
desirous  of  retaining  in  his  own  hands  exclusively  the  right  of^^!^^^' 
public  representation  or  performance  of  the  same,  shall  print  or 

cause  to  be  printed  upon  the  title-page  of  every  published  copy  of 
such  musical  composition  a  notice  to  the  effect  that  the  right  of 
public  representation  or  performance  is  reserved. 

II.  In  case,  after  the  passing  of  this  Act,  the  right  of  public  Provision 
representation   or  performance    of,   and    the    cop3rright    in,  any  ^hcn  rirjIU 
musical  composition  shall  be  or  become  vested  before  publication  ^fP^f^^]^' 
of  any  copy  thereof  in  different  owners,  then,  if  the  owner  of  the  copyright 
right  of  public  representation  or  performance  shall  desire  to  retain  are  vested 
the  same,  he  shall,  before  any  such  publication  of  any  copy  of  such  *^  different 
musical  composition,  give  to  the  owner  of  the  copyright  therein  ^^'^^^' 
notice  in  writing  requiring  him  to  print  upon  every  copy  of  such 
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musical  composition  a  notice  to  the  effect  that  the  right  of  public 
representation  or  performance  is  reserved ;  but  in  case  the  right 
of  public  representation  or  performance  of,  and  the  copyright  in, 
any  musical  composition  shall,  after  publication  of  any  copy  thereof 
subsequently  to  the  passing  of  this  Act,  first  become  vested  in 
different  owners,  and  such  notice  as  aforesaid  shall  have  been  duly 
printed  on  all  copies  published  after  the  passing  of  this  Act  pre- 
viously to  such  vesting,  then,  if  the  owner  of  the  right  of  perform- 
ance and  representation  shall  desire  to  retain  the  same,  he  shall, 
before  the  publication  of  any  further  copies  of  such  mosical  com- 
position, give  notice  in  writing  to  the  person  in  whom  the  copyri^t 
shall  be  then  vested,  requiring  him  to  print  such  notice  as  afore- 
said on  every  copy  of  such  musical  composition  to  be  thereafter 
published. 
Penaliv  an      ^^^'  ^^  *^®  owner  for  the  time  being  of  the  copyright  in  any 
oumcr  of     musical  composition  shall,  after  due  notice  being  given  to  him  or 
copyright     his  predecessor  in  title  at  the  time,  and  generally  in  accordance 
for  iwH'      ^^jj  ijjg  Y^^  preceiling  section,  neglect  or  fail  to  print  legibly  and 
^cith  notice  conspicuously  upon  every  copy  of  such  composition  published  by 
fromotmer  him  or  by  his  authority,  or  by  any  person  lawfully  entitled  to 
of  right  of  publish  the  same,  and  claiming  through  or  under  him,  a  note  <v 
perform-     memorandum  stating  that  the  right  of  public  representation  or 
performance  is  reserved,  then  and  in  such  case  the  owner  of  the 
copirright  at  the  time  of  the  happening  of  such  n^lect  or  default, 
shall  forfeit  and  i)ay  to  the  owner  of  the  right  of  public  representa- 
tion or  performance  of  such  composition  the  sum  of  twenty  pounds, 
to  be  recovered  in  any  coiurt  of  competent  jurisdiction. 
Costs.  ^^'  Notwithstanding  the  provisions  of  the  Act  passed  in  the 

3  <l-  4  Will,  third  and  fourth  years  of  His  Majesty  King  William  the  Fourth, 
4,  c.  15.  to  amend  the  laws  relating  to  dramatic  literary  property,  or  any 
other  Act  in  which  those  provisions  are  incorporated,  the  coats  of 
any  action  or  proceedings  for  penalties  or  damages  in  respect  of  the 
unauthorised  representation  or  performance  of  any  musical  compo- 
sition published  before  the  passing  of  this  Act  shall,  in  cases  in 
which  the  plaintiff  shall  not  recover  more  than  forty  shillings  as 
penalty  or  damages,  be  in  the  discretion  of  the  court  or  judge  before 
whom  such  action  or  proceedings  shall  be  tried. 

Short  title.      ^*-  '^^  ^^  °^y  ^  cited  as  the  Copyright  (Musical  Compo- 
sitions) Act,  1882. 


APPENDIX    B.  407 


40  &  47  VICT.  c.  57. 

An  Act  to  amend  and  consolidate  the  Law  reluting  to  Patetits  for 
Inventions,  Registration  of  Desvjns,  and  of  Trade  Marks. 

[25th  August,  1883.] 

PART  I. 

PRELIMINAJIY. 

I.   Tills  Act  may  bo  cited  as  the  Patents,  Designs,  and  Trade  Shcrt  tiiU, 
Marks  Act,  1883. 

III.   This  Act,  except  where  it  is  otherwise  expressed,  shall  com-  Commence' 
mence  from  and  immediately  after  the  thirty-first  day  of  December,  ^J*^  ^f 
one  thousand  eight  hundred  and  eighty-three. 


PART  II. 

RELATING   EXCLUHIVELY  TO  PATENTS. 

PART    III. 

DESIGNS. 

Bcgistration  of  Designs. 

XLVII.  (1.)   The  comptroller  may,  on  application  by  or  on  ytjtjth'ca- 
behalf  of  any  person  claiming  to  be  the  proprietor  of  any  new  or  Hon  for 
original  design  not  previously  published  in  the  United  Kingdom,  JJ^J*^^^' 
register  the  design  under  this  part  of  this  Act.  designs, 

(2.)  The  application  must  be  made  in  the  form  set  forth  in  the 
first  schedule  to  this  Act,  or  in  such  other  form  as  may  be  from  time 
to  time  prescribed,  and  must  be  left  at,  or  sent  by  post  to,  the  patent 
office  in  the  prescribed  manner. 

(3.)  The  application  must  contain  a  statement  of  the  nature  of 
the  design,  and  the  class  or  classes  of  goods  in  which  the  applicant 
desires  that  the  design  be  registered. 

(4. )  The  same  design  may  be  registered  in  more  than  one  class. 

(5.)  In  case  of  doubt  as  to  the  class  in  which  a  design  ought  to  be 
registered,  the  comptroller  may  decide  the  question. 

(G.)  The  comptroller  may,  if  he  thinks  fit,  refuse  to  register  any 
design  presented  to  him  for  registration,  but  any  person  aggrieved 
by  any  such  refusal  may  appeal  therefrom  to  the  Board  of  Trade. 

(7.)  The  Board  of  Trade  shaU,  if  required,  hear  the  applicant 
and  the  comptroller,  and  may  make  an  order  determining  whether, 
and  subject  to  what  conditions,  if  any,  registration  is  to  be 
permitted. 
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Drawings^ 
Ac. ,  to  he 
fumisked 
on  appU' 
cation. 


Certificate 

ofregistrU' 

tion. 


XL VII  I.  (1.)  On  application  for  registration  of  a  design  the 
applicant  shall  furnish  the  comptroller  the  prescribed  number  of 
copies  of  drawings,  photographs,  or  tracings  of  the  design  sufficient, 
in  the  opinion  of  the  comptroller,  for  enabling  him  to  identify  the 
design  ;  or  the  applicant  may,  instead  of  such  copies,  furnish  exact 
representations  or  specimens  of  the  design. 

(2.)  The  comptroller  may,  if  he  thinks  fit,  refuse  any  drawing, 
photograph,  tracing,  representation,  or  sx>ecimen  which  is  not,  in  his 
opinion,  suitable  for  the  official  records. 

XLIX.  (1.)  The  comptroller  shall  grant  a  certificate  of  registra- 
tion to  the  proprietor  of  the  design  when  registered. 

(2.)  The  comptroller  may,  in  case  of  loss  of  the  original  certifi- 
cate, or  in  any  other  case  in  which  he  deems  it  expedient,  grant  a 
copy  or  copies  of  the  certificate. 


Copyright 
on  regis- 
tration. 


Marking 

registered 

designs. 


Ins])ection 
ofregis' 
iercd 
designs. 


In/onna- 
tion  as  to 


Copyright  in  registered  Designs, 

L.  (1.)  When  a  design  is  registered,  the  registered  proprietor  of 
the  design  shall,  subject  to  the  provisions  of  this  Act,  have  copy- 
right in  the  design  during  five  years  from  the  date  of  registration. 

(2.)  Before  delivery  on  sale  of  any  articles  to  which  a  registered 
design  has  been  applied,  the  proprietor  must  (if  exact  representa- 
tions or  specimens  were  not  furnished  on  the  application  for 
registration),  furnish  to  the  comptroller  the  prescribed  number  of 
exact  representations  or  specimens  of  the  design  ;  and  if  he  fails  to 
do  so,  the  comptroller  may  erase  his  name  from  the  register,  and 
thereupon  his  copyright  in  the  design  shall  cease. 

LI.  Before  delivery  on  sale  of  any  articles  to  which  a  registered 
design  has  been  applied,  the  proprietor  of  the  design  shall  cause 
each  such  article  to  be  marked  with  the  prescribed  mark,  or  with 
the  prescribed  word  or  words  or  figures,  denoting  that  the  design 
is  registered  ;  and  if  he  fails  to  do  so  the  copyright  in  the  design 
shall  cease,  unless  the  proprietor  shows  that  he  took  all  proper 
steps  to  ensure  the  marking  of  the  article. 

LII.  (1.)  During  the  existence  of  copyright  in  a  design,  the 
design  §hall  not  be  open  to  inspection  except  by  the  proprietor,  or 
a  person  authorised  in  writing  by  the  proprietor,  or  a  person 
authorised  by  the  comptroller  or  by  the  court,  and  furnishing  such 
information  as  may  enable  the  comptroller  to  identify  the  design, 
nor  except  in  the  presence  of  the  comptroller,  or  of  an  officer  acting 
under  him,  nor  except  on  payment  of  the  prescribed  fee  ;  and  the 
person  making  the  inspection  shall  not  be  entitled  to  take  any  copy 
of  the  design,  or  of  any  part  thereof. 

(2.)  When  the  copyright  in  a  design  has  ceased,  the  design  shall 
be  open  to  inspection,  and  copies  thereof  may  be  taken  by  any 
persons  on  payment  of  the  prescribed  fee. 

LIII.  On  the  request  of  any  person  producing  a  particolar 
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design^  together  with  its  mark  of  registration,  or  producing  only  existence  of 
its  mark  of  registration,  or  famishing  such  information  as  may  ^^PV^'^' 
enable  the  comptroller  to  identify  the  design,  and  on  payment  of 
the  prescribed  fee,  it  shall  be  the  duty  of  the  comptroller  to  inform 
such  person  whether  the  registration  still  exists  in  respect  of  such 
design,  and  if  so,  in  respect  of  what  class  or  classes  of  goods,  and 
stating  also  the  date  of  registration,  and  the  name  and  address  of 
the  registered  proprietor. 

LIY.    If  a  registered  design  is  used  in  manufacture  in  any  Cesser  of 
foreign  country,  and  is  not  used  in  this  country  within  six  months  ^f^^^^ 
of  its  registration  in  this  country,  the  copyright  in  the  design  shall  JJ^^j^   ^^ 
cease.  "^ 

Register  of  Desig^is. 

LV.    (1.)  There  shall  be  kept  at  the  patent  office  a  book  called  Register  of 
the  Kegister  of  Designs,  wherein  shall  be  entered  the  names  and  designs, 
addresses  of    proprietors  of    registered  designs,   notifications  of 
assignments  and  of  tr&nsuiissions  of  registered  designs,  and  such 
other  matters  as  may  from  time  to  time  be  prescribed. 

(2.)  The  register  of  designs  shall  be  primd  facie  evidence  of  any 
matters  by  this  Act  directed  or  authorised  to  be  entered  therein. 

Fees. 

« 

LYI.   There  shall  be  paid  in  respect  of  applications  and  regis-  Fees  on 
tration  and  other  matters  imder  this  part  of  this  Act  such  foes  as  registrar 
may  be  from  time  to  time,  with  the  sanction  of  the  Troasiuy,  i>re-      **' 
scribed  by  the  Board  of  Trade  ;  and  such  fees  shall  be  levied  and 
paid  to  the  account  of  Her  Majesty^s  Elchequer  in  such  manner  as 
the  Treasury  shall  from  time  to  time  direct. 

hydudrial  a)u2  Inienvdw^wX  ExJiibitions. 

LVII.  The  exhibition  at  an  industrial  or  international  exhibition,  Exhibition 
certified  as  such  by  the  Board  of  Trade,  or  the  exhibition  elsewhere  atindus- 
during  the  period  of  the  holding  of  the  exhibition,  without  the  ^p^^^  *•*- 
privity  or  consent  of  the  proprietor,  of  a  design,  or  of  any  article  to  exhibition 
which  a  design  is  applied,  or  the  publication,  during  the  holding  of  not  to  pre- 
any  such  exhibition,  of  a  description  of  a  design,  shall  not  prevent  5<"**  (fj" 
the  design  from  being  registered,  or  invalidate  the  registration  *^^"«**^ 
thereof,  provided  that  both  the  following  conditions  are  complied  hqj^ 
with  ;  namely, — 

(a.)  The  exhibitor    must,   before    exhibiting  the  design  or 

article,  or  publishing  a  description  of  the  design,  give 

the  comptroller  the  prescribed  notice  of  his  intention  to 

do  so ;  and 

{h.)  The  application  for  registration  must  be  made  before  or 
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within  six  months  from  the  date  of  the  opening  of  the 
exhibition. 


Legal  Proceedhigs, 
Penally  on     LVIII.   During  the  existence  of  copjrright  in  any  design — 
reai^nd  ^^'^  ^*  ^^^^  ^^*  ^®  lawful  for  any  person  without  the  license  or 

desi^  written  consent  of  the  registered  proprietor  to  apply 

such  design   or  any  fraudulent  or  obviouB  imitation 
thereof,  in  the  class  or  classes  of  goods  in  which  such 
design  is  registered,  for  purposes  of  sale  to  any  article  of 
manufacture  or  to  any  substance  artificial  or  natural  or 
partly  artificial  and  partly  natural ;  and 
(h.)  It  shall  not  be  lawful  for  any  person  to  publish  or  expose 
for  sale  any  article  of  manufacture  or  any  substance  to 
which  sucli  design  or  any  fraudulent  or  obvious  imitation 
thereof  shall  have  been  so  applied,  knowing  that  the 
same  has  been  so  applied  without  the  consent  of  the 
registered  proprietor. 
Any  person  who  acts  in  contravention  of  this  section  shall  be 
liable  for  every  ofience  to  forfeit  a  simi  not  exceeding  fifty  pounds 
to  the  registered  proprietor  of  the  design,  who  may  recover  such 
sum  as  a  simple  contract  debt  by  action  in  any  court  of  competent 
jurisdiction. 
Adion/ar      LIX.    Notwithstanding  the  remedy  given  by  this  Act  for  the 
damages,     j-ecovery  of  such  penalty  as  aforesaid,  the  registered  proprietor  of 
any  design  may  (if  he  elects  to  do  so)  bring  an  action  for  the 
recovery  of  any  damages  arising  from  the  application  of  any  such 
design,  or  of  any  fraudulent  or  obvious  imitation  thereof  for  the 
purpose  of  sale,  to  any  article  of  manufacture  or  substance,  or  from 
the  publication  sale  or  exposure  for  sale  by  any  person  of  any 
article  or  substance  to  which  such  design  or  any  fraudulent  or 
obvious  imitation  thereof  shall  have  been  so  applied,  such  person 
knowing  that  the  proprietor  had  not  given  his  consent  to  such 
application. 


Definitions. 

Defini'  LX.    In  and  for  the  puqwses  of  this  Act — 

t  ion  of    ^        *<  Design  "  means  any  design  applicable  to  any  article  of  mann- 

^^com^'     facture,  or  to  any  substance  artificial  or  natural,  or  partly  artifidal 

right."        ^^^  partly  natural,  whether  the  design  is  applicable  for  the  pattern, 

or  for  the  shape  or  configuration,  or  for  the  ornament  thereof,  or 

for  any  two  or  more  of  such  puri)oses,  and  by  whatever  means  it  is 

applicable,  whether  by  printing,  painting,  embroidering,  weaving, 

sewing,  modelling,  casting,  embossing,  engraving,  staining,  or  any 
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other  means  whatever,  manual,  mechanical,  or  chemical,  separate 
or  combined,  not  being  a  design  for  a  sculpture,  or  other  thing 
within  the  protection  of  the  Sculpture  Copyright  Act  of  the  year 
1814  (fifty-fourth  George  the  Third,  chapter  fiftynsix). 

"  Copyright "  means  the  exclusive  right  to  apply  a  design  to  any 
article  of  manufacture  or  to  any  such  substance  as  aforesaid  in  the 
class  or  classes  in  which  the  design  is  registered. 

LXI.   The  author  of  any  new  and  original  design  shall  be  con-  Definilion 
sidered  the  proprietor  thereof,  unless  he  executed  the  work  on  ofproprU- 
behalf  of  another  person  for  a  good  or  valuable  consideration,  in  ^' 
which  case  such  person  shall  be  considered  the  proprietor,  and 
every  person  acquiring  for  a  good  or  valuable  consideration  a  new 
and  original  design,  or  the  right  to  apply  the  same  to  any  such 
article  or  substance  as  aforesaid,  either  exclusively  of  any  other 
person  or  otherwise,  and  also  every  person  on  whom  the  prox)erty 
in  such  design  or  such  right  to  the  application  thereof  shall  devolve, 
shall  be  considered  the  proprietor  of  the  design  in  the  respect  in 
which  the  same  may  have  been  so  acquired,  and  to  that  extent,  but 
not  otherwise. 


PART  IV. 

TBADE     MARKS. 

Registration  of  Trade  Marks* 

LXII.  (1.)  The  comptroller  may,  on  application  by  or  on  behalf  Applica- 
of  any  person  claiming  to  be  the  proprietor  of  a  trade  mark,  register  t  ion  for  re- 
the  trade  mark.  yistratian. 

(2.)  The  application  must  be  made  in  the  form  set  forth  in  the 
First  Schedule  to  this  Act,  or  in  such  other  form  as  may  be  from 
time  to  time  prescribed,  and  must  be  left  at,  or  sent  by  post  to,  the 
patent  office  in  the  prescribed  manner. 

(3.)  The  application  must  be  accompanied  by  the  prescribed 
number  of  representations  of  the  trade  mark,  and  must  state  the 
particular  goods  or  classes  of  goods  in  connexion  with  which  the 
applicant  desires  the  trade  mark  to  be  registered. 

(4.)  The  comptroller  may,  if  ho  thinks  fit,  refuse  to  register  a 
trade  mark,  but  any  such  refusal  shall  be  subject  to  appeal  to  the 
Board  of  Trade,  who  shall,  if  requii-ed,  hear  the  applicant  and 
the  comptroller,  and  may  make  an  order  determining  whether, 
and  subject  to  what  conditions,  if  any,  registration  is  to  be  per- 
mitted. 

(5.)  The  Board  of  Trade  may,  however,  if  it  appears  expedient, 
refer  the  appeal  to  the  court ;  and  in  that  event  the  court  shall 
have  jurisdiction  to  hear  and  determine  the  appeal  and  may  make 
such  order  as  aforesaid. 

LXm.  Where  registration  of  a  trade  mark  has  not  been  or  shall  Limit  of 
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time  for  not  be  completed  within  twelve  months  from  the  date  of  the  vp^- 
prp^^*^^^^^  cation,  by  reason  of  default  on  the  part  of  the  applicant,  the  vpg^ 
cation.       '  cation  shall  be  deemed  to  be  abandoned. 

Condit'ona  I^^^-  0-)  ^^r  the  purposes  of  this  Act,  a  trade  mark  mint 
o/registra-  consist  of  or  contain  at  least  one  of  the  following  essential  p•^ 
tioii  of        ticulars  : 

erorfg  ^^  J  ^  name  of  an  individual  or  firm  printed,  impressed,  or 

woven  in  some  particular  and  distinctive  manner  ;  or 
(6.)  A  written  signature  or  copy  of  a  written  signature  of  tiie 
individual  or  firm  applying  for  registration  thereof  u  a 
trade  mark  ;  or 
(c.)  A  distinctive  device,  mark,  brand,  heading,  label,  ticket,  or 
fancy  word  or  words  not  in  common  use. 
(2.)  There  may  be  added  to  any  one  or  more  of  these  particnlan 
any  letters  words  or  figures,  or  combination  of  letters  words  or 
figures,  or  any  of  them. 

(3.)  Provided  that  any  special  and  distinctive  word  or  wordi, 
letter,  figure,  or  combination  of  letters  or  figures  or  of  letters  sad 
figures  used  as  a  trade  mark  before  the  thirteenth  day  of  Augiut 
one  thousand  eight  hundred  and  seventy-five  may  be  registered  as 
a  trade  mark  luider  this  part  of  this  Act. 
Connexion  LXV.  A  trade  mark  must  be  registered  for  particular  goods  or 
of  trade       classes  of  goods. 

Tw^Tifc  with     LXVI.  When  a  person  claiming  to  be  the  proprietor  of  seveial 

^  trade  marks  which,  while  resembling  each  other  in  the  material 

JRcgistra-     particulars  thereof,  yet  difier  in  respect  of  (a)  the  statement  of  the 

tion  of  a     gQods  for  which  they  are  respectively  used  or  proposed  to  be  used, 

f^^^^      or  (6)  statements  of  numbers,  or  (c)  statements  of  price,  or  (<0 

statements  of  quality,  or  (e)  statements  of  names  of  places,  se^ 

to  register  such  trade  marks,  they  may  be  registered  aa  a  series  h 

one  registration.     A  series  of  trade  marks  shall  be  assignable  and 

transmissible  only  as  a  whole,  but  for  all  other  purposes  each  of  the 

trade  marks  composing  a  series  shall  be  deemed  and  treated  as 

registered  separately. 

Trade  LXV  IT.  A  trade   mark  may  bo  registered  in  any  colour,  and 

marks  may  such  rugiatration  shall  (subject  to  the  provisions  of  this  Act)  confer 

be  rcgts-      ^j^  ^^iq  registered  owner  the  exclusive  right  to  use  the  same  in  that 
tcrfd  in  .  f  , 

any  colour,  or  any  other  colour. 

.,     ..  LXVIII.    Every  application  for  registration  of   a  trade  mark 

vient  of      under  this  part  of  this  Act  shall  as  soon  as  may  be  after  its  receipt 
afyplica-      be  advertised  by  the  comptroller. 

^^^^'  LXIX.   (1.)   Any  person  may  within  two  months  of  the  firrt 

Opposition  ^(JvertiBement  of  the  application,  give  notice  in  duplicate  at  the 

tl{m^    ^^  patent  office  of  opposition  to  registration  of  the  trade  mark,  and 

the  comptroller  shall  send  one  copy  of  such  notice  to  the  applicant 

(2.)  Within  two  months  after  receipt  of  such  notice,  or  sndi 

further  time  as  the  comptroller  may  allow,  the  applicant  may  send 
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to  the  comptroller  a  counter  statement  in  duplicate  of  the  grounds 
on  which  he  relies  for  his  application,  and  if  he  does  not  do  so, 
shall  be  deemed  to  liave  abandoned  his  application. 

(3.)  If  the  applicant  sends  such  counter  statement,  the  comp- 
troller shall  furnish  a  copy  thereof  to  the  person  who  gave  notice 
of  opposition,  and  shall  require  him  to  give  security  in  such  manner 
and  to  such  amount  as  the  comptroller  may  require  for  such  costs 
as  may  be  awarded  in  respect  of  such  opposition  ;  and  if  such 
security  is  not  given  within  fourteen  days  after  such  requirement 
was  made  or  such  further  time  as  the  comptroller  may  allow,  the 
opposition  shall  be  deemed  to  be  withdrawn. 

(4.)  If  the  person  who  gave  notice  of  opposition  duly  gives  such 
security  as  aforesaid,  the  comptroller  shall  inform  the  applicant 
thereof  in  writing,  and  thereupon  the  case  shall  be  deemed  to 
stand  for  the  determination  of  the  court. 

LXX.   A  trade  mark,  when  registered,  shall  be  assigned  and  Assign- 
transmitted  only  in  connexion  with  the  goodwill  of  the  business  'ff^^  «^ 
concerned  in  the  particular  goods  or  classes  of  goods  for  which  it  ^^,^^^^'^' 
has  been  registered,  and  shall  be  determinable  with  that  goodwill,    trade 

LXXI.  Where  each  of  several  persons  claims  to  be  registered  as  "niark, 
proprietor  of  the  same  trade  mark,  the  comptroller  may  refuse  to  Conflicting 
register  any  of   them  until  their  rights   have  been  determined  claivis  to 
according  to  law,   and  the  comptroller  may  himself  submit  or  J'ffl^^^" 
require  the  claimants  to  submit  their  rights  to  the  court. 

LXXII.  (1.)  Except  where  the  coiut  has  decided  that  two  or  Jtestric- 
more  persons  are  entitled  to  be  registered  as  proprietors  of  the  ^^oru  on 
same  trade  mark,  the  comptroller  shall  not  register  in  respect  of  ^-9^^^^' 
the  same  goods  or  description  of  goods  a  trade  mark  identical  with 
one  already  on  the  register  with  respect  to  such  goods  or  descrip- 
tion of  goods. 

(2.)  The  comptroller  shall  not  register  with  respect  to  the  same 
goods  or  description  of  goods  a  trade  mark  so  nearly  resembling  a 
trade  mark  already  on  the  register  with  respect  to  such  goods  or 
description  of  goods  as  to  be  calculated  to  deceive. 

LXXIII.  It  shall  not  be  lawful  to  register  as  part  of  or  in  com-  Further 
bination  with  a  trade  mark  any  words  the  exclusive  use  of  which  ''^^f^jon 
would  by  reason  of  their  being  calculated  to  deceive  or  othiarwise,  J!^J^!*' 
be  deemed  disentitled  to  protection  in  a  court  of  justice,  or  any 
scandalous  design. 

LXXIV.  (1.)  Nothing  in  this  Act  shall  be  construed  to  prevent  Saving  for 
the  comptroller  entering  on  the  register,  in  the  prescribed  manner,  P^^Jo 
and  subject  to  the  prescribed  conditions,  as  an  addition  to  any  ^^,  q^^ 
trade  mark —  register  of 

(a.)  In  the  case  of  an  application  for  registration  of  a  trade  common 
mark  used  before  the  thirteenth  day  of  August  one  ^Tj*.  "* 
thousand  eight  hundred  and  seventy-five —  iq  ^i^i^ 

Any  distinctive  devicej  mark,  brand,  heading,  label,  mark^. 
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ticket,  letter,  word,  or  figure,  or  oomlMiifttioii  of 
letters,   words,    or   figures,  though    the   same  is 
common  to  the  trade  in  the  goods  with  lespod 
to  which  the  application  is  made  ; 
(h.)  In  the  case  of  an  application  for  registration  of  atnde 
mark  not  used  before  the  thirteenth  day  of  August  one 
thousand  eight  hundred  and  seventy-five — 
Any  distinctive  word  or  combination  of  words,  though 
the  same  is  common  to  the  trade  in  the  goods  with 
respect  to  which  the  application  is  made  ; 
(2.)  The  applicant  for  entry  of  any  such  common  particiilaror 
particulars  must,  however,  disclaim  in  his  application  any  right  to 
the  exclusive  use  of  the  same,  and  a  copy  of  the  disclaimer  sbaU 
be  entered  on  the  register. 

(3.)  Any  device,  mark,  brand,  heading,  label,  ticket,  letter, 
word,  figure,  or  combination  of  letters,  words,  or  figures,  whidi 
was  or  were,  before  the  thirteenth  day  of  August  one  thousand 
eight  hundred  and  seventy-five,  publicly  used  by  more  than  three 
persons  on  the  same  or  a  similar  description  of  goods  shall,  for  Uie 
purposes  of  this  section,  be  deemed  common  to  the  trade  in  such 
goods. 

Effect  of  BegistnUion. 

Rpgistra-        LXXY.  Registration  of  a  trade  mark  shall  be  deemed  to  be 
turn  equi-    equivalent  to  public  use  of  the  trade  mark. 

^!^  ^  LXXVI.  The  registration  of  a  person  as  proprietor  of  a  tnde 
'  mark  shall  be  primd  facie  evidence  of  his  right  to  the  exclusive  nee 
jJr^  pro-  ^^  ^^®  trade  mark,  and  shall,  after  the  expiration  of  five  yean 
prietor  to  from  the  date  of  the  registration,  be  conclusive  evidence  of  hk 
excltisive  right  to  the  exclusive  use  of  the  trade  mark,  subject  to  the  pro- 
liM  of  trade  ^j^j^^^s  of  this  Act. 

',  LXXYII.  A  person  shall  not  be  entitled  to  institute  any  pro- 

iions  Oil      ceeding  to  prevent  or  to  recover  damages  for  the  infringement  of 

actions  for  a  trade  mark  unless,  in  the  case  of  a  trade  mark  capable  of  being 

infringe-     registered  under  this  Act,  it  has  been  registered  in  pursuance  d 

^^^A-V*'*^  this  Act,  or  of  an  enactment  repealed  by  this  Act,  or,  in  the  case 

to  action  in  ^^  ^^V  other  trade  mark  in  use  before  the  thirteenth  of  August  one 

certain        thousand  eight  hundred  and  seventy-five,  registration  thereof  under 

^^^'^^'  this  part  of  this  Act,  or  of  an  enactment  repealed  by  this  Act,  has 

been  refused.    The  comptroller  may,  on  request,  and  on  payment 

of  the  prescribed  fee,  grant  a  certificate  that  such  registration  has 

been  refused. 

Register  of  Trade  Marks, 

Register  LXXYIII.  There  sha]l  be  kept  at  the  patent  oflice  a  book  called 

of  trade      the  Register  of  Trade  Marks,  wherein  shall  be  entered  the  nsmei 
marks. 
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and  addresses  of  proprietors  of  registered  trade  marks,  notifica- 
tions of  assignments  and  of  transmissions  of  trade  marks,  and 
such  other  matters  as  may  bo  from  time  to  time  prescribed. 

LXXIX.  (1.)  At  a  time  not  being  less  than  two  months  nor  more  Removal  of 
than  three  months  before  the  expiration  of  fourteen  years  from  iradeinark 
the  date  of  the  registration  of  a  trade  mark,  the  comptroller  shall  ^^^  years 
send  notice  to  the  registered  proprietor  that  the  trade  mark  will  be  unless  fee 
removed  from  the  register  unless  the  proprietor  pays  to  the  comp-  paid, 
troUer  before  the  expiration  of  such  fourteen  years  (naming  the 
date  at  which  the  same  will  expire)  the  prescribed  fee  ;  and  if  such 
fee  be  not  previously  paid,  he  shall  at  the  expiration  of  one  month 
from  the  date  of  the  giving  of  the  first  notice  send  a  second  notice 
to  the  same  effect. 

(2.)  If  such  fee  be  not  paid  before  the  expiration  of  such  fourteen 
years  the  comptroller  may  after  the  end  of  three  months  from  the 
expiration  of  such  fourteen  years  remove  the  mark  from  the 
register,  and  so  from  time  to  time  at  the  expiration  of  every  period 
of  fourteen  years. 

(3.)  If  before  the  expiration  of  the  said  three  months  the 
registered  proprietor  pays  the  said  fee  together  with  the  additional 
prescribed  fee,  the  comptroller  may  without  removing  such  trade 
mark  from  the  register  accept  the  said  fee  as  if  it  had  been  paid 
before  the  expiration  of  the  said  fourteen  years. 

(4.)  Where  after  the  said  three  months  a  trade  mark  has  been 
removed  from  the  register  for  nonpayment  of  the  prescribed  fee, 
the  comptroller  may,  if  satisfied  that  it  is  just  so  to  do,  restore 
such  trade  mark  to  the  register  on  payment  of  the  prescribed 
additional  fee. 

(5.)  Where  a  trade  mark  has  been  removed  from  the  register  for 
nonpajrment  of  the  fee  or  otherwise,  such  trade  mark  sh^  never- 
theless for  the  purpose  of  any  application  for  registration  during 
the  five  years  next  after  the  date  of  such  removal,  bo  deemed  to  be 
a  trade  mark  which  is  already  registered. 

LXXX.  \Rel<vting  f^/ees.] 

LXXXI.  [Relates  exchmvely  to  Slieffield  marks.^ 


PART  V. 

General. 

Patent  Office  and  Proceedings  thereat, 

LXXXn.  (1.)  [Relates  exchmvely  to  the  constitution  of  the  office; 
an  office  loith  all  requisite  buildings  aiui  conveniences,  which  shall  be 
called,  and  is  in  this  Act  referred  to  as,  the  Patent  Office,] 

(2.)  Until  a  new  patent  office  is  provided,  the  offices  of  the 
OommissioDers  of  Patents  for  inventions  and  for  the  registration  of 
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Officers 
and  clerks. 


Trust  not 
to  be  en- 
teredin 
registers. 

Refusal 
to  grant 
pateyit, 
<tc.,  in 
certain 
cases. 

Entry  of 
assign- 
ments  and 
transmis- 
sions in 
registers. 


Ifispeetion 
of  and  ex- 
tracts from 
registers. 


Sealed 
copies  to  he 
received  in 
evidence. 


designs  and  trade  marks  existing  at  the  commencement  of  this  Act 
shall  be  the  patent  office  within  the  meaning  of  this  Act. 

(3.)  The  patent  office  shall  be  under  the  immediate  control  of 
an  officer  called  the  comptroller  general  of  patents,  designs,  and 
trade  marks,  who  shall  act  under  the  superintendence  and  direction 
of  the  Board  of  Trade. 

(4.)  Any  act  or  thing  directed  to  be  done  by  or  to  the  comp- 
troller may,  in  his  absence,  be  done  by  or  to  any  officer  for  \ha 
time  being  in  that  behalf  authorised  by  the  Board  of  Trade. 

LXXXIII.  [Relates  to  officers  and  clerks ;  the  comptnMer-generoi 
of  patents,  designs,  and  trade  marks,  aiul  so  many  examinen 
and  other  offi>cers  and  clerks,  mith  such  designations  and  duties  as 
the  Board  of  Trade  think  fit,  and  the  salaries  of  those  officers  and 
clerks.] 

LXXXIV.  [Seal  of  patent  offi^^e.] 

LXXXY.  There  shall  not  be  entered  in  any  register  kept  under 
this  Act,  or  be  receivable  by  the  comptroller,  any  notice  of  any 
trust  expressed  implied  or  constructive. 

LXXXY  I.  The  comptroller  may  refuse  to  grant  a  patent  for  an 
invention,  or  to  register  a  design  or  trade  mark,  of  which  the  use 
would,  in  his  opinion,  be  contrary  to  law  or  morality. 

LXXXYII.  Where  a  person  becomes  entitled  by  assignment, 
transmission,  or  other  operation  of  law  to  a  patent,  or  to  the  copy- 
right in  a  registered  design,  or  to  a  registered  trade  mark,  the 
comptroller  shall  on  request,  and  on  proof  of  title  to  his  satis- 
faction, cause  the  name  of  such  person  to  be  entered  as  proprietor 
of  the  patent,  copyright  in  the  design,  or  trade  mark,  in  the 
register  of  patents,  designs^  or  trade  marks,  as  the  case  may  be. 
The  person  for  the  time  being  entered  in  the  register  of  patents, 
designs  or  trade  marks,  as  proprietor  of  a  patent,  copyright  in  i 
design  or  trade  mark  as  the  case  may  be,  shaU,  subject  to  any 
rights  appearing  from  such  register  to  be  vested  in  any  other 
person,  have  power  absolutely  to  assign,  grant  licenses  as  to,  or 
otherwise  deal  with,  the  same  and  to  give  effectual  receipts  for  any 
consideration  for  such  assignment,  license,  or  dealing.  Provided 
that  any  equities  in  respect  of  such  patent,  design,  or  trade  mark 
may  be  enforced  in  like  manner  as  in  respect  of  any  other  personal 
property. 

LXXXYIII.  Every  register  kept  under  this  Act  shall  at  all 
convenient  times  be  open  to  the  inspection  of  the  public,  subject  to 
such  regulations  as  may  be  prescribed  ;  and  certified  copies,  sealed 
with  the  seal  of  the  patent  office,  of  any  entry  in  any  sudi  register 
shall  be  given  to  any  person  requiring  the  same  on  payment  ci  the 
prescribed  fee. 

LXXXIX.  Printed  or  written  copies  or  extracts,  purporting  to 
be  certified  by  the  comptroller  and  sealed  with  the  seal  of  the 
patent  office,  of  or  ^om  patents  specifications  dischumorB  and  otber 
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documents  in  the  patent  o£Bce,  and  of  or  from  registers  and  othei^ 
books  kept  there,  shall  be  admitted  in  evidence  in  all  courts  in 
Her  Majesty^s  dominions,  and  in  all  proceedings,  without  further 
proof  or  production  of  the  originals. 

XC.    (1.)    The  court  may  on  the  application  of   any  person  JUcHfica' 
aggrieved  by  the  omission  without  sufficient  cause  of  the  name  of  ticn  of 
any  person  from  any  register  kept  under  this  Act,  or  by  any  entry  ^9^^^^ 
made  without  sufficient  cause  in  any  such  register,  make   such 
order  for  making  expunging  or  varying  the  entry,  as  the  court 
thinks  fit ;  or  the  court  may  refuse  the  application  ;  and  in  either 
case  may  make  such  order  with  resx)ect  to  the  costs  of  the  proceed- 
ings as  the  court  thinks  fit. 

(2.)  The  court  may  in  any  proceeding  under  this  section  decide 
any  question  that  it  may  be  necessary  or  expedient  to  decide  for 
the  rectification  of  a  register,  and  may  direct  an  issue  to  be  tried 
for  the  decision  of  any  question  of  fact,  and  may  award  damages  to 
the  party  aggrieved. 

(3.)  Any  order  of  the  court  rectifying  a  register  shall  direct  that 
due  notice  of  the  rectification  be  given  to  the  comptroller. 

XCI.  The  comptroller  may,  on  request  in  writing  accompanied  Frnverfw 
by  the  prescribed  fee, —  ewnplrol- 

(a.)  Correct  any  clerical  error  in  or  in  connexion  with  an  appli-       ^^ 
cation  for  a  patent,  or  for  registration  of  a  design  or  clerical 
trade  mark  ;  or  errors, 

(h.)  Correct  any  clerical  error  in  the  name  style  or  address  of 
the  registered  proprietor  of  a  patent,  design,  or  trade 
mark, 
(c.)  Cancel  the  entry  or  part  of  the  entry  of  a  trade  mark  on 
the  register :  Provided  that  the  applicant  accompanies 
his  request  by  a  statutory  declaration  made  by  himself, 
stating  his  name,  address,  and  calling,  and  that  he  is 
the  x>erson  whose  name  appears  on  the  register  as  the 
proprietor  of  the  said  trade  mark. 
XCII.  (1.)  The  registered  proprietor  of  any  registered  trade  Alieratum 
mark  may  apply  to  the  court  for  leave  to  add  to  or  alter  such  mark  ^/  retpnter' 
in  any  particular,  not  being  an  essential  particular  within  the      ^""^*^' 
meaning  of  this  Act,  and  the  court  may  refuse  or  grant  leave  on 
such  terms  as  it  may  think  fit. 

(2.)  Notice  of  any  intended  application  to  the  court  under  this 
section  shall  be  given  to  the  comptroller  by  the  applicant ;  and  the 
comptroller  shall  be  entitled  to  be  heard  on  the  application. 

(3.)  If  the  court  grants  leave,  the  comptroller  shall,  on  proof 
thereof  and  on  payment  of  the  prescribed  fee,  cause  the  register  to 
be  altered  in  conformity  with  the  order  of  leave. 

XCIII.  If  any  person  makes  or  causes  to  be  made  a  false  entry  Falsifica- 
in  any  register  kept  under  this  Act,  or  a  writing  falsely  purporting  ^^*'  ^f  . 
to  be  a  copy  of  an  entry  in  any  such  register,  or  produces  or  J^J^].'' 
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tenders  or  causes  to  be  produced  or  tendered  in  evidence  any  lodi 

writing,  knowing  the  entry  or  writing  to  be  falae^  he  shall  be  guilty 

of  a  misdemeanor. 

J!xerci9e  of     XCIY.  Where  any  discretionary  power  is  by  this  Act  given  to 

discrdum-  the  comptroller,  he  shall  not  exercise  that  power  adversely  to  the 

tru^wn^  applicant  for  a  patent,  or  for  amendment  of  a  specification,  or  to 

iroller.        registration  of  a  trade  mark  or  design,  without  (if  so  required 

within  the  prescribed  time  by  the  applicant)  giving  the  apj^icsnt 

an  opportunity  of  being  heard  personally  or  by  his  agent. 

Power  of        XGY.  The  comptroller  may,  in  any  case  of  doubt  or  difficulty 

^^'^j^  arising  in  the  administration  of  any  of  the  provisions  of  thisAtt, 

Tectums  of  ^PP^J  ^  either  of  the  law  o£Bcers  for  durections  in  the  matter. 

lawofficers,     XOYI.  A  certificate  purporting  to  be  under  the  hand  of  the 

Certifieate  comptroller  as  to  any  entry,  matter,  or  thing  which  he  is  authorised 

of  eomp-     by  this  Act,  or  any  generid  rules  made  thereunder,  to  make  or  do, 

^I^^  ^^     shall  be  primd  facie  evidence  of  the  entry  having  been  made,  and 

of  the  contents  thereof,  and  of  the  matter  or  thing  having  been 

done  or  left  imdone. 

Appliea-         XCYII.    (1.)    Any    application,    notice,    or   other    documeot 

tiona  and    authorised  or  required  to  be  left  made  or  given  at  the  patent  office 

fwticea  by    qj.  ^  ^he  comptroller,  or  to  any  other  person  under  this  Act,  msy 

^^^^'^^  be  sent  by  a  prepaid  letter  through  the  post ;  and  if  so  sent  shall 

be  deemed  to  have  been  left  made  or  given  respectively  at  the 

time  when  the  letter  containing  the  same  would  be  delivered  in 

the  ordinary  course  of  post. 

(2.)  In  proving  such  service  or  sending,  it  shall  be  sufficient  to 

prove  that  the  letter  was  properly  addressed  and  put  into  the  poet 

Provinon       XCVIII.  Whenever  the  last  day  fixed  by  this  Act,  or  by  any 

aa  to  days   rule  for  the  time  being  in  force,  for  leaving  any  document  or 

-^  ^^l!^y^  paying  any  fee  at  the  patent  office  shall  fall  on  Christmas  Day, 

at  office,      Good  Friday,  or  on  a  Saturday  or  Sunday,  or  any  day  observed  as 

a  holiday  at  the  Bank  of  England,  or  any  day  observed  as  a  day  of 

public  fast  or  thanksgiving,  herein  referred  to  as  excluded  days,  it 

shall  be  lawful  to  leave  such  document  or  to  pay  such  fee  on  the 

day  next  following  such  excluded  day,  or  days  if  two  or  more  of 

them  occur  consecutively. 

Dedara^        XCIX.  If  any  person  is,  by  reason  of  infancy  lunacy  or  other 

tion  by        inability,  incapable  of  making  any  declaration  or  doing  anything 

r^2^-*        required  or  permitted  by  this  Act  or  by  any  rules  made  under  the 

^       '       authority  of  this  Act,  then  the  guardian  or  committee  (if  any)  of 

such  incapable  person,  or  if  there  be  none,  any  person  appointed 

by  any  court  or  judge  possessing  jurisdiction  in  respect  of  the 

property  of  incapable  persons,  upon  the  petition  of  any  person  en 

behalf  of  such  incapable  person,  or  of  any  other  person  inteieeted 

in  the  making  such  declaration  or  doing  such  thing,  may  makf 

such  declaration  or  a  declaration  as  nearly  corresponding  thei^ 

as  circumstances  permit ^  and  do  such  thing  in  the  name  and  on 
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behalf  of  such  incapable  person,  and  all  acta  done  by  such 
substitute  shall  for  the  purposes  of  this  Act  be  as  effectual  as  if 
done  by  the  person  for  whom  he  is  substituted. 

C.  Copies  of  all  specifications,  drawings,  and  amendments  left  Trans- 
at  the  patent  office  after  the  commencement  of  this  Act,  printed  ^^on  of 
for  and  sealed  with  the  seal  of  the  patent  office,  shall  be  trans-  ^^^ 
mitted  to  the  Edinburgh  Museum  of  Science  and  Art,  and  to  the  copUs  of 
Enrolments  Office  of  the  Chancery  Division  in  Ireland,  and  to  the  specifioa- 
Rolls  Office  in  the  Isle  of  Man,  within  twenty-one  days  after  the  ^^^*^f  <**• 
same  shall  respectively  have  been  accepted  or  allowed  at  the 
patent  office ;    and  certified  copies  of  or  extracts  from  any  such 
documents  shall  be  given  to  any  person  requiring  the  same  on 
payment  of  the  prescribed  fee  ;  and  any  such  copy  or  extract  shall 
be  admitted  in  evidence  in  all  courts  in  Scotland  and  Ireland  and 
in  the  Isle  of  Man  without  further  proof  or  production  of  the 
originals. 

CI.  [Power  for  Board  of  Trade  to  make  general  rules  for  classifying 
goods  and  regulating  business  of  patent  office,] 

CII.  [Anntud  reports  of  comptroller.] 

International  and  Colonial  Arrangemenis, 

CIII.  [International  arrangements  for  protection  of  inventions^ 
designs f  and  trade  m^jrks,] 
CIV.  [Provisicn  for  Colonies  a/nd  India,] 

Offences, 

CY.  (1.)  Any  person  who  represents  that  any  article  sold  by  him  Penalty  on 
is  a  patented  article,  when  no  patent  has  been  granted  for  the /a^/j^  re- 
same,  or  describes  any  design  or  trade  mark  applied  to  any  article  P^^ff^ing 
sold  by  him  as  registered  which  is  not  so,  shall  be  liable  for  every  lemtenUd 
offence  on  summary  conviction  to  a  fine  not  exceeding  five  pounds. 

(2.)  A  person  shall  be  deemed,  for  the  purposes  of  this  enact- 
ment, to  represent  that  an  article  is  patented  or  a  design  or  a  trade 
mark  is  registered,  if  he  seUs  the  article  with  the  word  *'  patent," 
''patented,"  ''registered,"  or  any  word  or  words  expressing  or 
implying  that  a  patent  or  registration  has  been  obtained  for  the 
article  stamped,  engraved,  or  impressed  on,  or  otherwise  applied 
to,  the  article. 

CYL  Any  person  who,  without  the  authority  of  Her  Majesty,  Penalty  on 
or  any  of  the  Royal  Family,  or  of  any  Government  Department,  ^nauiho- 
assumes  or  uses  in  connexion  with  any  trade,  business,  calling,  or  ]^|^^ 
profession,  the  Royal  arms,  or  arms  so  nearly  resembling  the  same  ofHoyal 
as  to  be  calculated  to  deceive,  in  such  a  manner  as  to  be  calculated  arms, 
to  lead  other  persons  to  believe  that  he  is  carrying  on  his  trade, 
businessj  calling,  or  profession  by  or  under  such  authority  as  afore- 
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said,  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
twenty  pounds. 

Scotland;  Ireland;  d'c, 

OVII.  lUlatea  exclusively  to  patents. 
Summary      CYIII.  In  Scotland  any  offence  under  this  Act  declared  to  \» 
proceedings  punishable  on  summary  conviction  may  be  prosecuted  in  the  sheriff 
in  Scot'       court. 

CIX.  Belates  exclusively  to  patents. 
ex.  Belates  exclusively  to  patents. 
General  CXI.  (1.)  The  provisions  of  this  Act  conferring  a  special  jorii- 

aaving/or  diction  on  the  court  as  defined  by  this  Act^  shall  not,  except  so  ht 
ii^/'  ^  *^^  jurisdiction  extends,  affect  the  jurisdiction  of  any  court  in 
courts,  Scotland  or  Ireland  in  any  proceedings  relating  to  patents  or  (o 
designs  or  to  trade  marks ;  and  with  reference  to  any  such  pro- 
ceedings in  Scotland,  the  term  ''the  court"  shall  mean  any  lord 
ordinary  of  the  Court  of  Session,  and  the  term  ''  Court  of  Appeal " 
shall  mean  either  division  of  the  said  court ;  and  with  reference  to 
any  such  proceedings  in  Ireland,  the  terms  ^'  the  court  **  and  **  the 
Court  of  Appeal  '*  respectively  mean  the  High  Court  of  Justice  in 
Ireland  and  her  Majesty's  Court  of  Appeal  in  Ireland. 

(2.)  If  any  rectification  of  a  register  under  this  Act  is  required 
in  pursuance  of  any  proceeding  in  a  court  in  Scotland  or  Ireland, 
a  copy  of  the  order,  decree,  or  other  authority  for  the  rectification, 
shall  be  served  on  the  comptroller,  and  he  shall  rectify  the  r^;ister 
accordingly. 

CXII.  Belates  to  procedure  in  the  Isle  of  Man, 

Bepeal ;  Transitional  Provisions  ;  Savings, 

Eepeal  CXIII.  The  enactments  described  in  the  Third  Schedule  to  thii 

and  saving  Act  are  hereby  repealed.     But  this  repeal  of  enactments  shall 
for  past       jjot_ 

of  repealed         (^')  ^^^  ^^^  P^  operation  of  any  of  those  enactments,  cr 
enact'  any  patent  or  copyright  or  right  to  use  a  trade  msik 

fi^^ntSy  granted  or  acquired,  or  application  pending,  or  appoint- 

^'  ment  made,  or  compensation  granted,  or  order  or  direc- 

tion made  or  given,  or  right,  privilege^  obligation,  or 
liability  acquired,  accrued,  or  incurred,  or  anything  doly 
done  or  suffered  under  or  by  any  of  those  enactinoits 
before  or  at  the  commencement  of  this  Act ;  or 
(&.)  Interfere  with  the  institution  or  prosecution  of  any  actioa 
or  proceeding,  civil  or  criminal,  in  respect  thereof,  and 
any  such  proceeding  may  be  carried  on  as  if  this  Act 
had  not  been  passed  ;  or 
(c.)  Take  away  or  abridge  any  protection  or  benefit  in  relatioa 
to  any  such  action  or  proceeding. 
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CXIV.  (1.)  Relates  to  the  register  of  patents. 

(2.)  The  registers  of  designs  and  of  trade  marks  kept  under  any  Farmer 
enactment  repealed  by  this  Act  shall  respectively  be  deemed  parts  registers  to 
of  the  same  book  as  the  register  of  designs  and  the  register  of  ?l^i^?J^ 
trade  marks  kept  under  this  Act. 

CXV.  All  general  rules  made  by  the  Lord  Chancellor  or  by  any  Saying  for 
other  authority  under  any  enactment  repealed  by  this  Act,  and  in  ««^»«^ 
force  at  the  commencement  of  this  Act,  may  at  any  time  after  the 
passing  of  this  Act  be  repealed  altered  or  amended  by  the  Board 
of  Trade,  as  if  they  had  been  made  by  the  Board  imder  this  Act^ 
but  so  that  no  such  repeal  alteration  or  amendment  shall  take  effect 
before  the  commencement  of  this  Act ;  and,  subject  as  aforesaid, 
such  general  rules  shall,  so  far  as  they  are  consistent  with  and  are 
not  superseded  by  this  Act,  continue  in  force  as  if  they  had  been 
made  by  the  Board  of  Trade  under  this  Act. 

CXVI.  Nothing  in  this  Act  shall  take  away  abridge  or  preju-  Saving  fo 
dicially  affect  the  prerogative  of  the  Crown  in  relation  to  the^T**^''^ 
granting  of  any  letters  patent  or  to  the  withholding  of  a  grant 
thereof. 


General  Definitions, 

CXVII.  (1.)  In  and  for  the  purposes  of   this  Act,  unless  the  General 
context  otherwise  requires, —  d^nitions 

"  Person  "  includes  a  body  corporate  : 

"The  court"  means  (subject  to  the  provisions  for  Scotland, 
Ireland,  and  the  Isle  of  Man)  her  Majesty's  High  Court  of  Justice 
in  England  : 

''Law  officer"  means  her  Majesty's  Attorney-General  or 
Solicitor-General  for  England  : 

**  The  Treasury "  means  the  Commissioners  of  her  Majesty's 
Treasury  : 

"Comptroller"  means  the  Comptroller-General  of  Patents, 
Designs,  and  Trade  Marks  : 

"  Prescribed  "  means  prescribed  by  any  of  the  schedules  to  this 
Act,  or  by  general  rules  under  or  within  the  meaning  of  this  Act : 

"  British  possession  "  means  any  territory  or  place  situate  within 
her  Majesty's  dominions,  and  not  being  or  forming  part  of  the 
United  Kingdom,  or  of  the  Channel  Islands,  or  of  the  Isle  of 
Man,  and  all  territories  and  places  under  one  legislature,  as  herein- 
after defined,  are  deemed  to  be  one  British  possession  for  the 
purposes  of  this  Act : 

"  Legislature "  includes  any  person  or  persons  who  exercise 
legislative  authority  in  the  British  possession  ;  and  where  there  are 
local  legislatures  as  well  as  a  central  legislature,  means  the  central 
legislature  only. 

In  the  application  of  this  Act  to  Ireland,  "summary  convic- 
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tion  "  means  a  conviction  under  the  Summary  JuriBdictian  Acta, 
that  is  to  say,  with  reference  to  the  Dublin  Metropolitan  Police 
District  the  Acts  regulating  the  duties  of  justices  of  the  peace  and 
of  the  police  for  such  district,  and  elsewhere  in  Ireland  the  Pet^ 
Sessions  (Ireland)  Act,  1851,  and  any  Act  amending  it. 


SCHEDULES. 

THE  FIRST  SCHEDULE. 
Forms  of  Applicatiok,  &c. 

Form  A, — Form  of  Application  for  PaienL 

Form  B, — Form  of  Provisional  Specification, 

Form  C, — Form  of  Complete  Specification. 

Form  D,—Form  of  Patent. 

Form  E. — Form  of  Application  for  Registration  of  Design. 

Form  F. — Form  of  Application  for  Begistratioti  of  Trade  Mark. 


THE  SECOND  SCHEDULE. 
Fees  on  Instrubients  for  obtaiiono  Patents,  and  Renewal. 
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THE  THIRD  SCHEDULE. 

EnactmetUs  repealed. 

As  follows,  so  far  as  it  is  material  to  state  them  for  the  purposes 
of  this  work : — 


5  &  6  Vict.  c.  100. 

[1842.] 

6  &  7  Vict.  c.  65. 

[1843.] 

13  k  14  Vict,  c  104. 
[1850.] 

21  k  22  Vict.  c.  70. 
[1858.] 


24  &  25  Vict  c.  73. 
[1861.] 

33  Vict.  c.  97. 
[1870.] 

38  &  39  Vict.  0.  91. 
[1875.] 

38  k  39  Vict,  c  93. 

[1875.] 

39  k  40  Vict.  c.  33. 

[1876.] 

40  k  41  Vict.  c.  37. 

[1877.] 


An  Act  to  consolidate  and  amend  the  laws  relating  to 
the  copyright  of  designs  for  ornamenting  articles  of 
manufactare. 

An  Act  to  amend  the  laws  relating  to  the  copyright  of 
designs. 

An  Act  to  extend  and  amend  the  Acts  relating  to  the 
copyright  of  designs. 

An  Act  to  amend  the  Act  of  the  fifth  and  sixth  years 
of  her  present  Majesty,  to  consolidate  and  amend 
the  laws  relating  to  the  copyright  of  designs  for 
ornamenting  articles  of  manufacture. 

An  Act  to  amend  the  law  relating  to  the  copyright  of 
designs. 

'*  Certificate  of  the  registration  of  a  design,  £5." 


The  Trade  Marks  Registration  Act»  1875. 


The  Copyright  of  Designs  Act,  1875. 


The  Trade  Marks  Registration  Amendment  Act»  1876. 


The  Trade  Marks  Registration  Extension  Act,  1877. 
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UNITED  STATEa 


The  Acts  relating  to  copyright  and  trade  marks  are  as  follows  :— 

Copyright,— The  Act  of  July  8th,  1870,  ss.  4948—4071,  as  con- 
tained  in  the  Revised  Statutes,  2nd  ed.,  1878,  p.  957  ;  16  U.S. 
Statutes  at  Large,  198. 

The  Act  of  Juno  18th,  1874,  as  contained  18  U.  S.  Statutes  tt 
Large. 

Revised  Statutes  s.  629,  s.  699,  which  together  with  s.  4970 
(mpra)y  govern  jurisdiction  in  copyright  cases. 

Trade  Marks.—V.  S.  Revised  Statutes,  ss.  4937—4947. 
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ABANDONMENT.    See  AcQUiESCK^rcK—PiRFORMAJiCE— Publication. 

ABRIDGMENT, 

copyright  in,  18,  19,  65—70,  142 
difference  between,  and  a  compilation,  59,  66 
mere  copy  of  portions  of  original,  not  an,  19 
hondfidey  protected,  65,  68 
Amencan  law,  66,  69 
test  of  bond  fide,  66,  67,  69 
of  an  abrid^ent,  not  protected,  67 
of  a  dramatic  piece,  129 
for  the  purposes  of  a  compilation,  56 
cannot  evaae  conmion  law  right,  4,  65 

ABSTRACT  OP  TITLE  TO  REAL  PROPERTY, 
leading  case,  59 

ACCOUNT  (CoPYRioiiT), 

claim  for,  should  be  endorsed  on  writ,  192 
incident  to  the  plaintifiTs  other  relief,  203,  204 
subordinate  to  the  injunction,  203 
not  granted  where  injunction  refused,  204 

out  defendant  may  be  ordered  to  keep,  195,  205 
cannot  be  claimed  in  aZudition  to  damages,  206 
taken  of  iict  profits,  204 
referring  back  the,  205 
evidence  on  taking,  205 
discovery  in  aid  ol,  207 
acquiescence  or  lutdics,  may  bar  right  to,  204 
in  action  for  wrongful  publication  of  private  letters,  49 

ACCOUNT  (Trade  Mabks), 

writ  should  be  endorsed  with  claim  for,  326 
none  where  defendant  acted  in  ignorance,  327 

or  where  plaintiff  guilty  of  laches,  327 
method  of  taking,  327 

ACQUIESCENCE  (Copyrioht), 
what  amounts  to,  201 
bars  plaintiff s  remedy,  201,  204 

S root  of,  202 
efence  of,  218 
may  be  explained,  202 

ACQUIESCENCE  (Trade  Marks), 

may  disentitle  plaintiff  to  interim  injunction,  297,  327 

account,  327 
trade  marks  may  become  publici  juris  by  reason  of,  302 
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ACTING.    Sec  Performance. 

ACTION  (Copyright), 
at  law,  168—189 

in  the  Chancery  Division,  190 — 208 
consolidation  of,  193 

against  maker  of  a  fair  abridgment — none,  65.     Su  Abridomzkt. 
by  designer  of  a  map,  chart,  or  plan,  64 
for  detaining  private  letters,  45 
for  publication  of  private  letters — measure  of  damages,  49 

ACTION  (Trade  Marks), 

by  innocent  employ^,  301 

by  vendee  of  goods,  301.    See  Remedies  in  Law  ;  Remedies  nr  the 
Chancery  Division. 

ACTUAL  FRAUD.    See  Fraud. 

ADAPTATION, 

of  a  play,  by  the  aid  of  dresses,  &c.,  127 

ADVERTISEMENT  (Copyright), 
not  protected,  73,  228 

except  as  a  species  of  trade  mark,  74 
book  employed  as  an,  ma^  be  protected,  74 
costs  in  action  for  inhingmg,  228 

ADVERTISEMENT  (Trade  Marks), 

collection  of  words,  amounting  to,  257 

AGENT  (Copyright), 

for  sale,  cannot  obtain  injunction,  193 

AGREEMENT  BETWEEN  AUTHORS  AND  PUBUSHERS, 

may  be  personal  to  the  parties,  147 
generally,  147,  166 

Sec  Employer  and  Employ^. 

ALIENS  (Copyright), 
title  of,  136—141 

American  law,  140 
assignment  to,  158 

ALIENS  (Trade  Marks), 

right  of,  to  registration  of  trade  marks,  234,  251,  304 
may  take  proceedings,  when,  304 

ALMANACK  (Copyright), 

interim  injunction  to  restrain  infringement  of,  195 
See  Calendars. 

AMENDMENT  (Copyright), 
of  register,  151 
of  pleadings,  215 

AMENDMENT  (Trade  Marks), 
of  register,  250,  264 

ANALOGOUS  RIGHTS  (Trade  Marks), 
on  what  principle  protected,  231 
examples  of,  231,  273 
deBnition  of,  233 
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ANIMUS  FURANDI  AND  GUILTY  KNOWLEDGE  (Copyright), 
not  as  a  rule  Decessary  to  be  proved  in  oivil  cases,  34,  39,  40^  41 
most  be  proved  against  vendor  of  pirated  book,  31,  40,  171 

but  not  iigainst  printer  or  importer,  31,  40,  171 
most  be  provra  against  vendor,  under  8  Geo.  2,  c.  13,  179 

but  not  under  17  Geo.  3,  c.  57,  41,  179 
under  the  Engravings  Acts,  176,  178 
under  3  &  4  WiU.  4,  c.  15,  42 
under  25  &  26  Vict  c.  68,  181,  183 
not  necessary  to  be  proved  in  action  to  restrain  the  use  of  the  ''title" 

of  a  book,  51 
must  be  proved  on  indictment  for  a  cheat  at  common  law,  184 
must  be  proved  in  action  for  penalties  or  damages  under  the  Designs 

Act  in  certain  cases,  186,  187 
absence  of,  to  be  pleaded  under  Newspaper  Libel  Act,  1881,  83 
advisable  to  be  proved  in  certain  cases,  41 
allegation  of,  in  statement  of  claim,  219 

under  the  Designs  Act,  223 

for  infringement  of  acting  right,  226 
American  law  with  respect  to,  41 

ANIMUS  FURANDI  AND  GUILTY  KNOWLEDGE  (Trade  Marks), 
must  be  shown  in  action  at  common  law,  293 
allegation  of,  in  statement  of  claim,  322 

ANNOTATION, 

of  an  old  work,  may  create  new  oopjrright,  18,  54 
of  a  copyright  work,  quccre,  37 
leading  cases,  59 

APPEAL  (Copyright), 

against  refusal  of  comptroller  to  register  design,  187 

APPEAL  (Trade  Marks), 

on  refusal  of  comptroller  to  register,  242 

ARMS,  ROYAL  (Trade  Mark), 

penalty  for  unauthorised  use  of,  259 

ARRANGEMENT, 

of  materials.    See  Compilations. 

of  music.    See  Musical  Compositions. 

ART,   WORKS   OF.     See   Paintings  —  Drawings  —  Photographs — 
Designs. 

ARTICLES.    See  Periodical— Employer  and  Employe—Newspaper. 

ARTIST.     Sec  Author. 

ASSIGNEE  (Opyright), 

difference  1)etween,  and  a  licensee,  146 
of  copyright  for  a  limited  time,  162 

cannot  afterwards  dispose  of  works  previously  printed,  166 
name  of,  where  afiSzed  to  engravings  m  lien  of  that  of  first  pro- 
prietor, 89 
of  oopsrriffht  in  paintings,  &c.,  must  be  registered,  94 
See  Proprietor;  Registration. 
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•ASSIGNEE  (Trade  Makks), 

muBt  claim  in  connection  with  the  goodwill,  237,  244,  266 

ASSIGNMENT  (Copyright), 

of  copyright  in  literary  productions,  155,  156,  157 

independently  of  the  statute,  156 
whether  necessary  to  be  in  writing,  157,  216 
in  engravings,  cuts,  and  prints,  160 
in  maps,  charts,  and  plans,  160 
in  paintings,  drawings,  and  photographs,  93,  94,  158 
in  sculpture,  161 

in  dramatic  pieces  and  playright,  160 
in  designs,  159 
at  common  law,  ne^  not  be  in  writing,  3,  4,  155 
difference  between  and  mere  license,  146,  147 
limited,  161,  162 

seizure  and  sale  under/,  /a.,  does  not  amount  to,  3,  163 
by  bequest,  163 
agreement  for  future,  163 
form  of,  164 

receipt  for  purchase-money,  164 
length  of  user,  165 
assignor  not  entitled  to  reproduce  after,  165 

but  may  sell  copies  previously  printed,  166 
to  a  foreigner  in  a  foreign  country,  158 
evidence  of  mesne,  158,  216 

need  not  be  produced  by  plaintiff,  213 
registration  of,  before  registration  of  proprietor,  158 
not  registered,  defence,  217 
parol,  motion  for  injunction  based  on,  194 
American  law  relating  to,  164 

ASSIGNMENT  (Trade  Marks), 

trade  marks,  when  incapable  of,  236,  244 
only  in  connection  with  goodwill,  237,  244 
entry  of  on  register,  237 
where  trade  mark  registered  in  a  series,  237 

ASSUMED  NAME  (Copyright), 

lawful,  if  no  intention  to  deceive,  23 

ASSUMED  NAME  (Trade  Marks).    Sec  Trade  Name. 

AUTHOR, 

meaning  of,  10,  95,  138 
who  is  the,  141 

of  a  translation  and  abridgment,  142 

of  a  serial  work,  142  « 

of  an  adaptation,  142 

of  a  photograph,  91,  142 

where  music  composed  to  accompany  drama,  142 
name  of  true,  must  be  registered,  141,  150 
name  of,  falsely  used,  23,  166 
refusing  to  deliver  manuscript,  28,  148 
copyrigut  jmmd  facie  remains  in,  143,  144 
right  of,  to  republish  articles,  143^ 
right  of,  to  use  studies  for  composition  of  new  work  of  art,  96 

See  Proprietor. 
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BAILEE  OF  GOODS  (Trade  Makks), 
action  against,  298 

BANKRUPTCY  (Copyright), 

copyright  passes  to  trustee  in,  163 
but  not  author's  manuscript,  163 

BEQUEST  (Copyright), 

transmission  of  copyright  by,  163 

in  the  case  of  playright,  qaccre^  163 

BLASPHEMOUS  PUBLICATIONS, 
what  are,  27 
not  entitled  to  protection,  23,  26 

BOARD  OF  TRADE  (Copyright), 

appeal  to,  from  comptroller  whea  (designs),  187 

BOARD  OF  TRADE  (Tkade  Marks), 

appeal  to,  on  refusal  of  comptroller  to  register,  242 

BOOK, 

what  the  term  comprises,  42,  43,  44,  62,  75,  120 

American  law,  44 
iufringement  of  copyright  in,  31 

action  for,  170—176 
printed  abroad,  copyright  in,  none,  138 
dramatic  piece  may  be  a,  120 
titlepage  of,  protected,  199 
injunction  as  to  part  of,  198,  199 

BOOKSELLER.    Sec  Publisher. 

BRITISH  DOMINIONS, 

extent  of,  defined,  137 

foreigner  must  be  within,  "at"  time  of  publication,  136»  137 

BRITISH  MUSEUM, 

delivering  copies  of  books  at,  176 

BUSINESS.    See  Goodwill. 

BUSTS.    See  Sculpture. 


CALENDARS, 

leading  cases,  59 
See  Almanack. 

CARDS  (Copyright), 

Christmas  or  Easter,  copyright  in,  91 

CARRIER  OF  GOODS.    See  Bailee  of  Goods. 

CASTS.    See  Sculpture. 

CATALOGUES, 

leadine  coses,  69 
booksellers',  protected,  74 
of  manuscripts  protected  at  common  law,  66 
of  paintings  protected  at  common  law,  92 
See  Compilations. 
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CENSORSHIP  OF  THE  PRESS, 

practically  non-existent  in  England,  29 

CERTIFICATE  (Copyright), 

of  entry  of  registration,  156,  164,  213 
of  entry,  under  Newspaper  Libel  Act,  83 

CERTIFICATE  (Trade  Marks), 

of  copies  of  or  extracts  from  Register  to  be  evidence,  255,  321 

CHANCERY  DIVISION.     Sec  Remedies  in  tub  Chancery  Diyisioiy  ; 
Injunction. 

CHARTS.    See  Maps,  Charts,  and  Plans. 

CHROMOS.    Sec  Engra vinos,  Cuts,  and  Prints. 

CHRONOLOGICAL  WORKS, 
leading  case,  59 

CITIZEN 

of  the  United  States,  140 

CLASSES  OF  GOODS, 

trade  mark  must  be  registered  for  particular,  243 

COLLATERAL  MISREPRESENTATION.    See  False  Reprkskntatiok. 
COMEDY.    Sec  Dramatic  Composition. 

COMMON  LAW  (Copyright), 
copyright  at,  1,6 

in  literary  productions,  3,  4,  10,  123 

in  en^vings,  89 

in  pamtings,  drawings,  and  photographs,  91,  184 

in  sculpture,  101 

in  manuscript  drama  founded  on  novel,  114 
after  representation  ^^cre,  123,  124 

personal  property,  3 

jrrivid  facie,  passes  with  manuscript,  3 

not  lost  by  unauthorised  abridgment,  siunmary  or  review,  4 
or  unauthorised  translation,  71 

cannot  subsist  concurrently  with  statutory  right,  4 

does  subsist  if  no  publication  within  the  statute,  9 

cannot  subsist  unless  subject  original,  14 

assignment  of,  155,  156 

infringement  of,  remedies  for,  168 — 170,  184 
indictment  at,  for  fraudulently  signine  name  to  painting,  &c.,  183 
action  for  damages  at,  statement  of  cEdm,  226 

defence,  226 

COMMON  LAW  (Trade  Marks), 
action  for  damages  at,  293 

injunction,  295 
cheating,  at,  309 

COMMON  MATERIALS, 
no  copyriffht  in,  16 

but  tnere  may  be  in  the  arrangement  of,  14 
author  must  search  for  himself,  14,  17,  38 
See  Compilation. 
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COMPANIES  ACTS, 

registering  a  compaay  under  the  same  name  as  one  previoasly  regia- 
tered,  270 

COMPILATIONS, 

copyright  in,  18,  55—60 

author  of,  may  use  common  materials,  55,  56 

must  have  a  right  to  use  his  materials,  56 

must  exercise  skill,  55 
test  to  be  applied  to,  20,  57 
difference  between  and  an  abridgment,  59,  66 

abridgment  may  amount  to,  56 
descriptions  of,  list  of  and  leading  cases,  59 

Hee  Catalogues. 

COMPTROLLER.GENERAL, 

under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  112 

CONTRIBUTOR.    See  Periodical. 

CONVICTION, 

by  magistrates,  motion  to  quash  (design),  187 

COPY, 

definition  of,  35 

of  engravings,  made  by  hand,  86 

used  for  a  different  purpose,  86 
of  sculpture  or  models,  copyright  in,  97 
difference  between,  and  **  substantial  identity,"  .36 

COPYING.    Sec  Inpkinqement. 

COPYRIGHT, 
defined,  1 

statutor;^,  distinguished  from  common  law,  1,  2,  3,  6,  9,  123 
distinguished  from  play  right,  118,  121 

a  trade  mark,  230 
does  not  embrace  right  of  representation,  121  {see  160) 
when  lost  by  publication  in  print,  4.    See  Publication. 
commences  with  publication,  137 
subsists  in  part  ot  a  work,  50 
valid  to  the  extent  of  the  matter  which  will  stand  the  test  of  the 

law,  50 
in  what,  43 

in  abridgments,  18,  65,  142 

in  translations,  18,  70—73,  142 

in  compilations,  18,  55-~60 

in  lectures,  2,  132 

in  dramatic  compositions,  17,  18,  42,  113—127,  142 

in  musical  compositions,  17,  19,  42,  128 

in  photographs,  17,  91,  142 
taken  on  commission,  96 

in  legal  forms,  18 

in  improved  copyright  work,  qiicere,  37 

in  letters,  44,  46 

American  law,  45,  46 

in  engravings,  cuts,  and  prints,  50,  84-*86,  145 
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COFYRlGBT—canlinued. 
in  what, 

in  new  editions,  53,  54,  145 

in  reviews,  60 

in  maps,  charts,  and  plans,  62 — 65 

in  digests,  66 

in  law  reports,  73 

in  periodicals  and  single  articles,  74,  142 — 144 

in  newspapers,  79 

in  Christmas  and  Easter  cards,  91 

in  paintings  and  drawings,  91,  145 
executed  on  commission,  96 

in  sculpture,  97,  145, 161 

from  what  time  it  dates,  99 

in  desi^s,  102—113,  146 

in  scenic  effects  and  spectacular  representations,  126 

in  dramatic  musical  compositions,  128,  129 

in  a  song,  new  words  and  new  accompaniment  written  to  old 
air,  129 

in  adaptation  of  music  of  an  opera,  129,  142 

in  abridgment  of  dramatic  piece,  129 

in  dramatization,  142 

in  additions  to  an  old  work,  145 

in  sketches  of  monumental  designs,  145 
not  in, 

a  bare  idea,  2,  10,  13 

work  not  original,  13 

specificatioDS  of  patents,  18,  73 

title  of  a  work,  51,  83 

Acts  of  Parliament,  73 

mere  advertisement,  73,  74,  228 

book  printed  abroad,  138 

engravings,  &c.,  designed,  &c.,  abroad,  139 
joint  owners  of,  149,  162 
acquisition  of,  by  alien,  136 — 141 
in  whom  vested  on  grant  of  license  of  user,  146 
license  of  user,  what  is,  146,  162 
assignment  of,  155,  156 

at  common  law,  155 

to  a  foreigner,  158 

in  paintings,  drawings,  and  photojgraphs,  93,  94, 158 

in  designs,  159 

in  engravings,  160 

in  maps,  charts,  and  plans,  160 

in  sculpture,  161 

in  right  of  representation,  160 
assignment  of,  in  dramatic  production,  carries  right  of  representation, 

160 
in  dramatic  composition,  from  what  date  does  copyright  commenoe  to 

run,  where  representation  precedes  publication  ?  qtUBrtt  120 
agreement  for  assignment  of,  163 

in  whom  vested,  music  composed  to  accompany  drama,  142 
primd  facie  remains  in  author,  142 
when  it  vests  in  employer,  143 
transmissible  by  bequest  or  on  intestacy,  163 
equitable  title  to,  161,  164 
vendor  of,  not  entitled  to  reproduce,  165 
assignor  of,  may  sell  copies  previously  printed,  166 
sale  of,  confers  no  right  of  alteration,  166 
abandonment  of,  201,  202 
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COPYRIGHT— eon/iwM«i. 

expiration  of,  defenoe,  218,  220 
infringement  of,  30—134 

remedies  for  (a)  at  law,  168 

Ifi)  in  the  Chancery  Division,  100 
pleading,  215 

agreements  as  to.    See  Emfloteb  and  Employ^. 
duration  of.    See  Pbsful 
statutes  relating  to.    See  STATUTsa. 

See  Perpetual  Copyright. 

CORRESPONDENCE.    See  Letters. 

COSTS  (Copyright), 

in  the  discretion  of  the  court,  227 

where  plaintifif  improperly  joined,  227 

follow  event,  on  trial  by  jury,  227 

in  discretion  of  court  under  Copyright  (Musical  Composition)  Act, 

1882,  118,  189,  229 
appeal  for,  what  is  an,  229 
where  defendant  submits,  198 

payment  of,  not  necessarily  sufficient  damages  on  inquiry,  197 
m  action  for  piracy  of  advertisement,  228 

COSTS  (Trade  Marks), 

on  rectification  of  register,  250 

where  infrin^r  submits,  297,  330 

in  action  against  warehouseman,  298 

where  both  plaintifif  and  defendant  guilty  of  deception,  331 

of  iwnecessary  litigation,  330,  331 

in  qui  tarn  action  under  25  &  26  Vict.  c.  88,  s.  23,  332 

security  for,  332 

COURT, 

definition  of,  under  Patents,  Designs,  and  Trade  Marks  Act,  1883, 293 

CRIMINAL  PROSECUTION.    See  Prosecution. 

CRITICISM.    See  Fair  Use  of  Copyright  Works. 

CUSTOMS  (Copyright), 

Act  relating  to,  175.    See  Statutes. 

CUTLERS'  COMPANY, 
Acts  relating  to,  255 

CUTS.    See  Engravings,  Cuts,  and  Prints. 

(jyCLOPiEDIAS, 

copyright  in,  76 
See  Periodical. 


DAMAGES  (Copyright), 

for  infringement  of  copyright  in  engravings,  86, 178 
at  common  law,  89 
in  paintings,  drawings,  and  photographs,  182 
in  sculpture,  185 
in  designs,  103,  186 

r  r 
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DAMAGES  (Copybight)— (wi^mi^^f. 
meaaure  of,  207 

for  wrongful  publioatioD  of  private  letters,  49 
special,  178 

need  not  be  proved  in  action  for  inMngement  of  playrigbt,  188 
for  destroying  manuscript,  22 
discovery  in  aid  of  action  for,  82 
assessment  of,  nature  of  publication  inquired  into,  28 
on  rectification  of  register^  under  Designs  Act,  154 
action  for,  at  common  law,  169 

exists  wbere  no  statutory  remedy,  169 
action  of,  printing  or  importing  for  sale  or  hire,  170 

unlawfully  selling  or  publishing,  170 
claim  for,  should  be  endorsed  on  writ,  193 
power  of  Chancerv  Division  to  assess,  206 
cannot  be  claimed  in  addition  to  an  account,  206 
undertaking  as  to,  194 
inquirer  as  to,  197 
limitation  in  action  for,  176 

action  of,  foundation  of  remedy  by  injunction,  195,  200 
subordinate  to  injunction,  203 
proof  of,  not  necessary  on  motion  for  interim  injunctioo,  196,  206 

DAMAGES  (Trade  Marks), 

special,  need  not  be  shown,  291 
nominal,  328 

what  plaintiff  must  show  to  obtain,  328 
measure  of,  328 

in  action  for  deceit,  329 
under  M.  Marks  Act,  s.  19,  329 

s.  22,  330 
in  action  at  common  law,  3129 

DECEPTION.    Sec  "Animus  Purandi "—False  Rkpbesextatiox. 

DEFENCES.    Sec  Pleading. 

DEFINITIONS  (Copyright), 

** Copyright,"  1;  "Original,"  13;  "Proprietor,"  28,  103;  "In- 
ventor,"28;  "Copy,"  35;  "Substantial  Identity,"  35  ;  "Book," 
42;  "Title,"  51;  "  PubUcation,"  92,  98,  101;  "Author."  95, 
138  ;  "  Design,"  102,  105  ;  "  New  and  Original,"  107  ;  "  Dramatic 
piece,"  126,  127  ;  "  Part "  of  a  dramatic  piece,  128  ;  "Cause  to  be 
represented,"  130  ;  "  Place  of  Dramatic  Entertainment,"  131,  132 ; 
"British  Dominions,"  137  ;  " Resident "  (American),  140;  "Any 
book  whatsoever,"  144  ;  "  Edition,"  148 ;  "  Person  aggrievwi,"  154. 

DEFINITIONS  (Trade  Marks), 

"Three  Mark  rule,"  244 ;  "Exclusive  use,"  246;  "Subject  to  the 
provisions  of  this  Act,"  246;  "Person  aggrieved,"  250,  251; 
"Same  Trade  Mark,"  250;  "  Nearly  resemble' 253  ;  "Distinctive 
device,  mark,  heading,  label  or  ticket,"  257,  258;  "Device  or 
Mark,*'  258  ;  "  Initials,"  258  ;  "  Device,"  260  ;  "  Heading,"  260 ; 
"Label,"  261;  "Ticket,"  261  ;  "  ^'aV;t/tfr,"  293;  "  Person."  305 ; 
"Figures,"  255. 

DELAY.    <S^  Acquiescence. 
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DELIVERY  OF  LECTURES.    Sec  Lectures. 

DELIVERY  UP  OP  PIRATED  COPIES  (Copyrioiit), 
general  law,  169,  175,  186 

DELIVERY  UP  OP  SPURIOUS  TRADE  MARKS 
ordered,  186,  301 

DESCRIPTIVE  WORD  (Trade  Marks), 

indicative  of  natural  product,  not  protected,  277 
descriptive  name,  not  protected,  279 

DESIGNS  (Copyright), 

copyright  in,  102---113 

definition,  102,  103,  105 

what  couBtitutioB,  105,  106 

difference  between,  and  subject-matter  of  patent,  108 

test  of  substantial  identity  as  applicable  to,  36,  111 

to  be  marked  on  goods  before  delivery,  102,  109,  188,  223 

now  of  one  description  only,  103 

author  of,  privid  facie  the  proprietor,  146 

assignment  of  copyright  in,  159  * 

sculpture  not  now  registered  as,  97,  101 

r^tration  of,  102,  103,  108,  109,  153,  223 

in  a  class  or  classes,  102,  103 

representations  or  specimens  to  be  furnished,  102 

in  what  class  ?  109 

where  class  doubtful  comptroller  decides,  109 

insufficient,  110 

articles  to  be  marked  «  Rd."  or  **  Regd.,"  110 

by  sample,  111,  112 

no  provisional,  113 

design  of  patented  article,  108 

copyright  dates  from,  105 

inspection  of  register,  112 

expunsing  or  varying  entry  of,  154 

rerasaf  of  comptroller  to  register,  appeal,  187 
"shape  or  configuration,"  106 
'*  article  of  manufacture,*'  107 
"new  and  original,"  107 
comptroller-general  and  examiners  of,  112 
infringement  of,  185 

penalty  for,  103,  186 

damages  for,  103,  186 
falsely  describing  as  registered,  penalty,  186 
conviction  by  magistrates  in  respect  of,  motion  to  quash,  187 
action  for  infringement  of,  statement  of  claim,  222 

defence,  224 
The  Patents,  Designs,  and  Trade  Marks  Act,  1883,  103  et  seq.    See 
Statutes. 

DEVICE  (Trade  Marks), 

distinctive,  what  ia,  255,  258.    Addenda. 
definition  of,  260 

DICTIONARY, 

a  compilation,  55 
leading  cases,  59 

See  Compilations. 

F  r  2 
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DIGESTS 

if  fair,  protected,  66 
test  of  fair,  67 

See  Abridgment. 

DIRECTORY. 

a  compilation,  55 

how  far  compiler  of,  may  use  previoos  directories,  16 
test  of  **  substantial  identity    as  applicable  to,  36 
leading  cases,  59 

See  Compilations. 

DISCOVERY  (Copyright), 
in  aid  of  account,  207 
none  in  actions  for  penalties,  207 
of  names  of  printer,  publisher,  or  proprietor  of  newspAper,  82 

DISCOVERY  (Trade  Marks), 

of  name  of  vendor  of  article  bearing  forged,  &c.,  marks,  324 
on  interrogatories,  325 

DISSOLUTION  OF  PARTNERSHIP.    See  Partnership. 

DISSOL\rE,  MOTION  TO.     Sec  Injunction. 

DRAMATIC  COMPOSITION, 
copyright  in,  17,  18,  113 
who  is  the  author  of  a,  114 
author  has  sole  right  of  representing,  113 
must  be  first  represented  m  United  Kingdom,  118 
mav  be  original,  though  founded  on  novel,  IT,  115 
includes  a  dramatic  musical  composition,  128 
"part  of  "a,  what  is,  128 

Sublished  in  print,  how  r^;istered,  125 
ramatic  piece,  what  is,  126 
scenic  effect  may  be,  126 
scenery,  dresses,  &c.,  not  necessary,  127 
infringement  of — ^test,  127 
by  printing,  131 
by  performing,  125 — 131 

defendant  liable,  though  he  acted  innocently,  42 
limitation  of  actions,  189 
penalty  for  unauthorised  representation  of,  188 
assignment  of  copyright  in,  160 
action  for  infringement  of,  statement  of  claim,  224 

defence,  225 

DRAMATIC  PIECE.    See  Dramatic  Composition. 

DRAMATIC  REPRESENTATION.    See  Performance. 

DRAMATIZATION, 
copyright  in,  142 
of  a  novel,  113,  114 
test  of  origimdity,  20 

DRAWINGS  (Copyright). 
copyright  in,  91 — 97 

publication  of,  what  amounts  to,  92.    See  Publication, 
reg^istration  of,  151 

assignment  of  copyright  in,  93,  94,  158 
within  the  International  Copyright  Act,  135 
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DRAWINGS  {CovTRUiiiT)-<ontinued, 

iufiin^ement  of  copyright  in,  remedy,  181,  182,  183 
penalties  for  unauuionsed  roproductioD,  06,  181 
irauduleotly  Bigniog  name  to,  183 
action  for  infringement^  statement  of  claim,  220,  343 

defence,  221,  343 
Sec  Engravings,   Cuts,  and   Prints — Paintings — Photo- 
graphs. 

DURATION  OF  COPYRIGHT.    See  Table  of  Times  (Prefix). 

DURATION  OF  PLAYRIGHT.    See  Table  of  Times  (Prefix). 
pexpetual,  qiuxnre,  118 


EDITIONS,  NEW,  REVISED, 
copyright  in,  53 

American  law,  53,  145 
what  amount  to,  53,  148,  151 
general  test  applied  to,  1^ 
what  portion  protected,  54 
represented  as  work  of  original  author,  166 
when  author  entitled  to  prevent,  147 
license  to  publish,  147 

from  what  date  copyright  commences  to  run,  54 
reffistration,  151 
when  required — evidence,  213 

EDITOR.    See  Employer  and  Employ  h:. 

ELECTION, 

of  plaintifT,  between  account  and  damages,  206 

EMPLOYER  AND  EMPLOY^, 

conditional  agreement  between,  147 
author  refusing  to  deliver  manuscript,  148 
copyright  in  periodicals  and  single  articles,  75,  78,  142 
right  to  republish,  when  it  reverts  to  author,  143 
employer  only  entitled  to  qualified  right,  76,  78,  143,  144,  163 

must  actually  jmij  for  article,  76 
author's  right  to  prevent  separate  publication  does  not  amount  to 
copyright,  79 
employer  generally  entitled  to  copyright,  143,  144 
when  copyright  vests  in  employ (^,  145 
in  whom  copyright  vests — sculpture,  145 

Saintings,  drawings,  and  photographs,  145 
esigns,  146 
engravings,  145 
American  law,  148 

ENGRAVER  (Trade  Marks), 
infringement  by,  297 

injunction,  when  granted,  297 
action  against,  allegation  in  statement  of  claim,  322 

ENGRAVINGS,  CUTS,  AND  PRINTS, 
copyright  in,  50,  84 

although  designer  has  not  actually  worked  on,  85 
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ENGRAVINGS,  CUTS,  AND  FmNTS— continued. 

naine  of  proprietor  to  be  engraved  on  each  plate,  &a,  88»  80,  180, 219 

also  date  of  publicatioo,  88,  180,  219 
designed,  &c.,  abroad,  no  copyright  in,  139 
obscene,  immoral,  or  libellous,  no  copyright  in,  27 
maps,  charts,  and  plans,  within  Engravings  Acts,  89 
Newspaper  Acts,  not  applicable  to,  90 

vendor  of  pirated,  liable  without  proof  of  animits,  when,  41, 177-    S^ 
**  Animus  Furandi." 

in  the  United  States,  41 
reproduction  of,  to  be  used  for  different  purpose,  62 
purchaser  of  original  plate  from  proprietor  may  reproduce,  84 
employer  privid  facie  entitled  to  copyright  in,  145 
assignment  of  copyright  in,  160 
when  a  **  book,"  88 
registration,  151 
infringement  of  copyright  in,  84,  176 — 180 

by  photographic  copies,  180,  181 

engraving  made  from  painting  taken  from  an  engraving,  qwatf 
182 

copy  made  by  hand,  quwrCf  180 

although  copy  not  identical,  180 

test  of,  90 
remedies  for  infringement,  176,  219 

production  of  ori^nal  plate  in  evidence  not  necessary,  180,  212 
action  for  infringing,  statement  of  claim,  219,  339 

defence,  220,  340 
American  law  relating  to,  90 

ENTERTAINMENT.    See  Performance— Reading. 

EQUITABLE  TITLE  (Copyright), 

arises  on  agreement  to  assign,  164 

gift  of  manuscript  may  raise,  164 

on  assi^ment  of  copyright  in  sculpture,  161 

injunction  founded  on,  193.    See  Injunction. 

EQUITY.    See  Injunction— Remedies  in  the  Chancery  Divisiok. 

ERRORS  (Copyright), 

identity  of,  test  of  piracy,  37,  38 
Sec  Infringement. 

ESSENTIAL  PARTICULARS  (Trade  Marks), 

one  of  which,  every  trade  mark  must  embrace,  255 

ESTABLISHMENT  (Trade  Marks).    See  Trade  Name. 

EVIDENCE  (Copyright), 
of  infringement,  20,  37 

of  guilty  knowledge  under  Engraving  Acts,  179 
of  anirmiSt  39,  41 

may  be  given  to  show  *'  fair  use  "  or  the  reverse,  30 
of  acquiescence,  202,  211 
primary  must  be  produced,  28 

secondary  not  admissible  where  primary  might  be  produoed,  211 
of  ignorance,  not  as  a  rule  material,  39 
onus  of  proof  upon  whom,  209 

when  on  defendant,  38,  130 
on  the  part  of  the  pbuntiff,  210,  212 
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EVIDENCE  {CoPYni(im)—c(mlinimi, 

on  the  part  of  the  defendaDt,  209,  213 

where  defeDce  of  immorality  or  seditioii  Bet  up,  25,  210 

of  identity  of  mistakes,  37,  38 

of  substantial  identity,  210 

to  show  how  piracy  effected,  211 

to  show  transfer  of  common  law  right,  3 

in  the  case  of  private  letters,  50 
in  action  to  restrain  the  use  of  a  "  title,"  51,  52 
of  the  truth  of  a  libel,  83 

that  plaintiff  in  the  habit  of  publishing  injurious  works,  211 
of  witnesses  on  taking  account,  205,  214 
not  allowed  to  be  given,  of  matters  outside  defendant's  notice  of 

objections,  172,  173,  174 
on  general  issue  under  5^6  Vict.  c.  45,  s.  26,  175 
of  profit  on  sales,  how  given,  214 

certified  copies  of  entry  of  registration  to  be,  155,  164,  213 
on  motion  to  expiinge  or  vary  entry  of  registration,  214 
extracts  from  register  to  be,  under  Newspaper  Libel  Act,  1881,  83 
of  absence  of  malice,  under  Newspaper  Libel  Act,  1881,  83 
of  mesne  assignments,  158 

direction  to  jury  in  action  for  piracy  of  engravings,  178 
by  production  of  engraving  taken  from  original  plate,  180,  212 
that  le^  title  in  a  third  person,  193 
on  motion  for  interim  injunction,  196 
of  contract  to  stereotype  second  edition,  213 
on  interrogatories,  214 

of  an  offer  on  the  part  of  the  plaintiff  to  stay,  211,  214 
of  plaintiff,  fatal  aefect  brou^t  out  from,  218 
ortd,  by  deponent  to  affidavit,  215 
rival  works  should  be  brought  into  Court,  210 

EVIDENCE  (Tbade  Marks), 
of  infringement,  235 

actual  fraud  not  necessary  to  be  proved  in  equity,  235 
sealed  copies  certified  by  comptroller  to  be,  254,  321 
of  fraud,  294 

in  action  against  an  engraver,  297 
of  misrepresentation  on  part  of  plaintiff,  311 
of  fraud  on  the  part  of  the  defendant,  315 

advantages  of  proving  fraud,  316 

proof  of  fraudulent  intent,  317 
of  deception  of  particular  person,  or  of  loss,  not  necessary,  317 
where  proof  of  actual  deception  wanting,  318 
opinion  of  witnesses,  318 
in  action  against  aiders  and  abettors,  319 
in  support  of  motion  for  injunction,  319 
of  quality  of  defendant's  goods,  320 
of  want  of  title  in  plaintiff,  320 
of  resemblance,  320 
under  the  Merchandise  Marks  Act,  321 

on  summons  under  the  Patents,  Designs,  and  Trade  Marks  Act,  321 
on  motion  for  injunction  to  restrain  opening  of  letters,  320 

EXCLUSIVE  USE  (Trade  Marks), 
meaning  of,  246 

EXECUTION  (Copyright), 

author's  property,  not  liable  to,  3 
does  not  amount  to  assignment,  163 
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EXHIBITION  (COPYMOHT), 

when  it  amounts  to  publication,  92,  99,  179 

of  paintinss,  drawings,  and  photograpliB  (pirated),  181,  182 

with  fraudulent  signatures,  183 
American  law  relating  to,  102 

See  Faib  Usb  of  Cofykioht  Works. 

EXTRACTS, 

fair,  entitled  to  protection,  60 — 62 
copied  into  a  work  of  a  different  nature,  61 
American  law  relating  to,  62 


FACT.    See  False  Representation. 

FAIR  USE  OF  COPYRIGHT  WORKS, 
what  constitutes  a,  16 — 18 
test  of,  34,  60 
in  the  case  of  quotations,  33,  60 — 62 

extracts,  35,  38,  60—62 

reviews,  60 — 62 

digests,  66 

translations,  71 
evidence  of  aniimis  may  be  given  to  show  intent,  39 
See  Exhibition. 

FALSE  PRETENCE, 

prosecution  for  obtaining  money,  &c.|  under,  293,  308,  309 

FALSE  REPRESENTATION, 
as  to  authorship,  2^^ 
injunction  to  restrain,  201 
defence  of,  218 

in  the  case  of  trade  marks,  267,  290,  301,  318 
See  Fraud. 

FANCY  NAME  (Trade.  Marks), 
what  is  a,  257 

trade  mark  consisting  of,  255,  277 
geographical  name,  279 

FARCE.    See  Dramatic  Composition. 

**  FIGURES  "  (Trade  Marks), 
definition  of,  255 

FINE  ARTS.    See  Paintings— Drawinos—Photographs—Dksions 
FIRM.    See  Trade  Name. 

FIRST  PURCHASER, 

not  deceived,  no  defence,  129 

FOREIGN  AUTHORS.    See  Aliens. 

FOREIGN  REPAINTS, 

importing,  31,  32,  40,  170 


INDEX.  441 

FORFEITUEE  (Copyright) 

must  be  waived,  where  diaoovery  sought,  207 

cUim  for,  should  be  endorsed  on  writ,  193 

of  works  wrongfully  imported,  32 

of  pirated  en^vings,  177 

of  pirated  paintings,  drawings,  and  photographs,  181,  183 

of  articles  having  pirated  design  afi&xed,  186 

FOKGEKY  (Trade  Marks) 
a  misdemeanour,  305 
indictment  for,  3(^ 

FORMS  (Copyright).  ^       -  . 

1.  Information — Importing  a  book  published  in  the  United  Kingdom 

and  reprinted  out  of  the  British  dominions,  335 

2.  Information — Infringing  c.  in  painting,  drawing,  or  photo.,  336 

3.  Information — Selling  painting,  &c.,  containing  alterations,  336 

4.  Of  pleadings  in  action  for  damages  for  piracy  of  engraving,  339 

5.  Of  pleadings  in  action  for  damages  for  infringement  of  copyright 

in  a  book,  341 

6.  Notice  of  objections  to  be  given  with  defence,  342 

7.  Of  pleadings  in  action  for  damages  for  infringement  of  copyright 

in  a  ^ntin^,  343 

8.  Injunction — Directory,  344 

9.  Injunction — Dictionary,  344 

10.  Injunction — Part  of  a  book,  345 

11.  Injimction — Catalo^ie,  345 

12.  Injunction — Map— Inquiry  as  to  damages,  345 

13.  Injunction — Illustrated  book — Engravings,  346 

14.  Injunction — Visitors'  guide — Assignment,  346 

15.  Injunction — Essays — Delivering  up  for  cancellation — Damages, 

346 

16.  Injunction — Dramatised  novel,  347 

17.  Injunction — Engravings — Common  law,  348 

FORMS  (Trade  Marks). 

1.  Information — For^ng  a  trade  mark,  336 

2.  Information — Assisting  in  the  forgins  of  a  trade  mark,  337 

3.  Information — Falsely  applying  a  trade  mark  with  intent,  &c.,  337 

4.  Information — Applying  a  forged  trade  mark  to  any  vessel,  337 

5.  Information — Selling  articles  with  forged  or  false  trade  mark 

attached,  338 

6.  Information — Summons  on  refusal  of  vendor  of  article  bearing 

false  t.  m.  to  cive  information  as  to  where  he  procured  it,  338 

7.  Information — Selling  or  exposing,  kc,  articles  with  false  state- 

ments of  quantities,  &c. ,  339 

8.  Information— Falsely  describing  trade  mark  as  registered,  339 

9.  Of  pleadings,  in  action  for  infriugement  of  a  trade  mark,  344 

10.  Injunction— Opening  letters  and  taking  orders,  347 

11.  Injunction— Design— Delivery  up  of  drawings,  &c.,  347 

12.  Injunctions — Title  of  newspaper,  348 

13.  Injunction — Misrepresentation,  348 

14.  Injunction — Brana  on  wine  cask,  349 

15.  Injunction— *•  Eureka,"  349 

16.  Injunction — Glenfield  starch,  349 

17.  Injunction — Labels  on  bottles — Trade  cards,  350 

18.  Injunction — "Anchor  brand  wire" — Account^Delivery  np  for 

cancellation,  350 

19.  Injonction^Labels,  351 
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FORMS  (Trade  Uatlkh) —continued. 

20.  Injunction — Trade  secret,  351 

21.  Injunction— "Crowley  Millington,"  351 

22.  Injunction— Figure,  352 

23.  Injunction — Anatolia,  352 

24.  Injunction — Fraudulent  use  of  testimonials,  352 

25.  Injunction— Imitating  plaintiff's  line  of  omnibuseB,  353 

26.  Injunction — Trade  name,  353 

27.  Injunction— Trade  name,  354 

FRAUD  (Trade  Marks), 

not  necessary  to  be  proved  in  equity,  235 

even  in  the  case  of  infringement  of  a  trade  name,  236 
advantages  of  proving,  316 

proof  of  fraudulent  intent,  317 

of  the  absence  of  fraud,  317 
evidence  of,  294 

See  False  Representation. 

FRAUDULENT  REPRESENTATION.    See  False  Represkntation. 


GAZETTEERS, 

leading  case,  59 

GENUINE  MARK, 

improper  use  of,  288 

GEOGRAPHICAL  NAMES.    Sec  Fancy  Name. 

GOODWILL, 

of  a  trade,  a  species  of  trade  mark,  231 

trade  mark,  assignable  only  in  connection  with,  237,  244,  266 

GRATUITOUS  CIRCULATION, 

printing  or  importing  for,  an  offence,  31,  171.     Addenda, 

GUILTY  KNOWLEDGE.    Sec  "Animus  Furandi." 


HEADING  (Trade  Marks), 
definition,  260 

HIRE, 

importing  pirated  books  for,  170 

scienter  not  necessary  to  be  proved,  31,  40,  174 

HOTEL  (Trade  Marks), 

infringement  of  title  or  sign  of,  273 

HOUNDS,  LIST  OF,  FOR  SPORTING  PURPOSES, 
leading  case,  60 


IDEA, 

bare,  not  a  subject  of  copyright,  2,  10,  13 

IDENTITY,  SUBSTANTLAX, 
definition  of,  36 
test  of,  32,  33,  36 
in  the  case  of  trade  marks,  253 


INDEX.  448 

IGNORANCE.    Sec  "Animus  Fubandi." 
ILLUSTRATIONS.    Sec  Eugbavinos,  Cuts,  and  Prints. 

IMITATION  (Copyright), 

not  neceeaarily  a  piracy,  200 
colourable,  19 

in  the  case  of  maps,  charts,  and  pUuui,  64 
Sec  Originality. 

IMITATION  (Trade  Marks). 

colourable,  of  trade  name,  274 
of  trade  mark,  281 

what  amounts  to,  282,  286 
whole  mark  need  not  be  taken,  285 

IMMORAL  PRODUCTION, 

not  entitled  to  protection,  23,  26 
defence,  218 

Sec  Indecent  Publication. 

IMPORTER, 

of  a  book,  for  gratuitous  circulation,  171 

liable  without  proof  of  knowledge,  31,  40,  174 
of  copies  of  paintings,  drawings,  and  photographs,  184 
of  copies  of  sculpture,  185 
of  en^vings,  cuts,  and  prints,  177 

liabihty  of.    Sec  Damages — Forfeitube— Penalties— Remedies  in 
Law. 

INCIDENTS  OF  PLAINTIFF'S  TITLE  (Copyright), 
originality,  13 — 20 
merit  or  intrinsic  value,  20,  21 
innocence,  23 
work  must  not  be  deceptive,  22 

seditious  or  libellous,  25,  26 

indecent,  26 

blasphemous,  27 

INCIDENTS  OF  PLAINTIFFS  TITLE  (Trade  Marks), 
trade  mark  must  not  be  descriptive,  279 

or  indicative  of  mode  of  manufacture,  280 

or  of  quality  or  composition,  280 

cannot  subsist  in  words  of  quality  or  in  English  adjectives,  276 

or  in  name  indicative  of  natural  product,  277 

INDECENT  PUBLICATION, 

not  entitled  to  protection,  26 
sale  of,  prohibited  by  statute,  26 
See  Immoral  Production. 

INFANCY, 

defence  of,  bad,  324 

INFRINGEMENT  (Copyright), 

in  what  it  consists,  31,  32,  35,  37 

similarity  not  necessarily,  20,  37,  64 
test  of,  24,  37,  65,  90,  127 
distinction  between,  and  plagiarism,  30 
three  methods  of,  30 
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INFRINGEMENT  (Copyright)— conWnuerf. 
what  may  be  infiiDged,  31 

copyright  in  "books,"  31,  63,  56,  65,  66,  70 

although  source  of  acquisition  acknowledged,  30 
although  pirated  copies  distributed  gratuitoosly.     Addenda. 
under  pretext  of  quotation  or  review,  33,  60 
under  pretext  of  an  essay,  34 
new  editioDs,  53,  54 
copyright  in  letters,  44 

in  lectures,  132 
in  engravings,  84—89,  180 
in  maps,  charts,  and  plans,  62 
in  advertisements,  ^uocrcy  73 
in  periodicals  and  single  articles,  74 
in  newspapers,  79 
in  Christmas  cards,  01 
in  paintings,  drawings,  and  photographs,  91 
in  sculpture,  97 
in  designs,  102 

in  dramatic  or  musical  composition,  113,  116,  126 
or  *'  part  thereof,"  128,  129 
play  right,  115,  125 
presumption  of,  in  certain  cases,  41 
court  restrains  on  strength  of  plaintiff's  title,  24,  135 
intention,  not  material,  39.     Sec  **  Animus  Fubandi." 
scienter,  vendor  of  pirated  work,  31,  40,  177 

printer  or  importer  of  work,  31,  40,  177 
under  the  Dramatic  Acts,  42 
by  means  of  engravings  made  by  hand,  qnccre,  180 
of  engravings,  by  copying  picture,  182 
of  the  "  title"  of  a  nubUcation,  51,  52,  83 
of  book,  only  by  publication  in  print,  122 
of  playright,  where  dialogue  committed  to  memory,  125 
of  copyright  in  a  son^,  consisting  of  new  words,  and  new  acoompani- 

ment  written  to  old  air,  129 
by  gratuitous  distribution  of  lithographs,  129 
consequences  of,  not  evaded  by  informing  purchasers  that  prodaction 

not  original,  129 
remedies  for,  at  law,  168—189.     Sec  Remedies  in  Law. 
remedies  for,  in  Equity,  190 — 208.     JSee  Remedies  in  the  Chax- 

CERV  Division. 
action  for,  by  designer  of  map,  chart,  or  plan,  64 
by  designer  of  engraving,  87 

American  law,  87 
by  atitlurr  of  photograph,  94 
comparison  of  pirated  works,  200 

INFRINGEMENT  (Trade  Marks). 

relief  against,  upon  what  principle  founded,  233,  234,  235 

althougn  immediate  purchaser  informed,  234 

(quantum  of  injury  to  be  shown,  235,  238,  291 

title  of  the  plaintiff,  263 

colourable  imitation  of  trade  name,  274 

of  trademark,  281,  282 
whole  mark  need  not  be  taken,  285 
by  means  of  wrappers  and  packing,  287 
by  sale  of  goods,  with  genuine  labels,  none,  288 

of  different  quality,  288 
by  breach  of  agreement  not  to  disclose  tiude  secret,  289 
remedies  for,   293.      Sec  Remedies  in  Law — Rkmxdus  in  the 

CUANCEUV    DiVI.SION. 


INDEX.  445 

INITIALS  (Trade  Marks), 

whether  capable  of  bemg  registered,  qucere,  257 

INJUNCTION  (CopyuioHT), 

founded  on  a  common  law  ri^ht,  168 

may  be  founded  on  parol  assignment,  194 

jurisdiction  as  to,  now  vested  in  the  High  Court  of  Justice,  190 

may  be  founded  on  equitable  title,  193 

but  legal  title  should  be  shown  where  possible,  193 

agent  for  sale  not  sufficient  title,  193 
may  he  obtained,  though  action  for  penalties  will  not  lie,  190 
general  rules  relating  to,  169 

time  of  application  for,  not  limited  by  5  &  6  Vict.  c.  45,  s.  26,  176 
where  damage  actually  completed,  196 
defendant  submitting  to,  198 

should  not  extend  beyond  damage  actually  done  or  threatened,  199 
refused  unless  capable  of  being  enforced,  200 

or  where  action  for  damages  would  not  lie,  200 
may  be  granted,  although  account  refused,  203 
where  refused,  no  account  ordered,  204 

but  defendant  may  be  ordered  to  keep  account,  195 
claim  for,  should  be  endorsed  on  writ,  192 
plaintiff  may  insist  on  having  his  title  admitted  on  record,  194 
allegation  in  pleading,  216 

to  restrain  publication  of  private  letters,  45,  273,  320 
use  of  the  '*  title'*  of  a  work,  51,  52 
publication  of  a  work,  by  proprietor  of  "part"  thereof, 

50 
infringement  of  paintings,  drawings,  and  photographs,  183 
infringement  of  books,  216 
false  representations,  201 
interim,  194 

when  granted,  194 

not  granted  in  doubtful  cases,  194 

nor  when  ground  of  application  slifi^ht,  195 

nor  when  it  is  doubtful  whether  pmintiff  could  recover  damages, 
195 

nor  where  infringement  of  no  material  consequence,  195 

nor  where  work  of  an  ephemeral  nature,  195 

unless  defendant  is  offering  for  sale  at  reduced  price,  195 

acquiescence  on  part  of  plaintin  bar  to,  201,  202 

how  applied  for,  196 

consequences  of  disobeying,  196 

reference  to  chief  clerk  on,  197 

dissolving,  197 

when  made  perpetual,  197 
perpetual,  198 

may  be  granted,  although  defendant  promises  to  cease,  198 

only  directed  against  piui;  pirated,  198 

aliter  where  pirated  portion  cannot  be  separated,  199 

against  title  page,  199 

acquiescence  on  part  of  plaintiff,  202 
comparison  of  works,  in  action  for,  200 
costs  on,  228 

INJUNCTION  (Trade  Marks), 

to  restrain  registration,  irregular,  249 
application  for,  on  part  of  mortgagee,  267 
to  restrain  imitation  of  a  lino  of  omnibuses,  273 
title  or  sign  of  an  inn,  273 
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INJUNCTION  (Trade  UARKs)—eonlinued. 

to  restram  publication  of  private  letters,  273 
use  of  a  different  mark,  when  ?  288 
breach  of  agreement  not  to  discloee  secret,  quaare,  289 
in  action  at  common  law,  295 

in  the  Chancery  Division,  296 
to  restrain  misrepresentation,  301 
motion  for,  evidence  in  support  of,  319 
to  restrain  opening  of  letters,  evidence,  320 

INNOCENT, 

production  must  be,  23,  24 
test  of,  23 

must  not  be  calculated  to  deceive,  22 
meaning  of,  24 
See  "Animus  Fubaih)!  "— QuALrmcs  Essentul  to  Coftbioht. 

INSPECTION, 

of  fraudulent  marks,  &c.,  324 
of  documents,  325 

INTERNATIONAL  COPYRIGHT  ACT,  7  &  8  Vict.  c.  12,  135.     See 
Statutes. 
extended  to  paintings,  drawings,  and  photographs,  94,  135 


INTERROGATORIES, 

ingement  of  copyright,  21 

325 


in  actions  for  infringement  of  copvright,  214 

trademarks. 


INVENTOR. 

definition,  28 

IRRELIGIOUS  WORKS.    See  Blasphemous  Pubucatioks. 


JOINDER  (Copyright), 
of  parties,  226 

where  plaintiff  has  parted  with  his  exclusive  rights,  226 
owner  of  legal  title  must  be  joined,  227 

JOINDER  (Trade  Marks), 
of  piuties,  325 

JOINT  OWNERS  (Copyright), 
riehts  of,  149 
what  sufficient  to  constitute,  149,  162 

JOINT  OWNERS  (Trade  Marks), 
method  of  taking  account,  327 

JUDICATURE  ACTS, 

do  not  affect  the  rights  and  remedies  of  persons  aggrieved,  168 
See  Statutes. 

JURISDICTION 

of  the  Chancery  Division,  190 
in  trade  mark  cases,  293 
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JURY,  QUESTIONS  FOR, 

in  action  for  piracy  of  engravings,  178 

in  action  for  infringement  of  a  trade  mark,  281 


KNOWXEDGE  OF  PIRACY.     See  "Animus  Furandi"  and  Guilty 

KXOWIJtDGE. 


LABETi  (Trade  Marks), 
definition,  261 

LACHES.    See  Acquixscence. 

LAW,  REMEDIES  IN.    See  Remedies  in  Law. 

LAW  REPORTS, 

copyright  in  certain  parts  of,  73 

LAWFUL  USES.    See  Fair  Use  op  Copyright  Works. 

LECTURES, 

copyright  in,  2 

infringement  of,  132,  133.     Addenda, 
statute  (5  &  6  Will.  4,  c.  65)  relating  to,  133,  134 

LETTERS  (Copyright), 

copyright  in,  does  not  depend  upon  merit  or  value,  21 

nor  upon  description,  46 
right  of  property  in,  at  common  law,  44,  50 
right  of  author  in,  45,  49 
right  of  receiver  in,  44,  45,  46 

printed,  whether  included  in  the  term  '*  book,*'  qyuxre^  44 
addressed  to  public  offices,  49 

to  editor  of  a  newspaper,  49 
American  law,  45,  47 

injunction  to  restrain  publication  of,  45,  273,  320 
damages  for  infringement  of  copyright  in,  49 

LETTERS  (Trade  Marks), 

a  single  letter,  not  capable  of  registration,  257 
collocation  of,  257 

LIBEL  (Trade  Marks), 

no  remedy  in  equity  for  mere,  274 

aliter  where  injurious  to  trade,  275 

LIBELLOUS  PUBLICATIONS  (Copyright), 
not  entitled  to  protection,  23,  25 

if  only  personally  libellous,  quanre,  26 
sale  of,  not  restrained,  25 

unless  amounting  to  contempt  of  court,  25 
whether  a  person  justified  in  destroying,  qucere,  28 
evidence  on  defence  that  publication  libellous,  25 
The  Newspaper  Libel  Act,  1881,  82 
evidence  of  ^th  of,  83 
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LICENSE  (Copyright), 

diatinction  between,  and  assignment,  146,  162 
conditional,  147 

equitable  on  gift  of  manuscript,  164 
general,  to  represent  dramatic  piece,  130 
may  oe  j^ven  by  asent,  130 
where  copyright  vested  in  joint  owners,  130,  162 
to  reproduce  seritds,  obtained  b^r  proprietor  of  periodical,  78,  162 
to  use  contribution,  confers  no  right  to  publiBh  separately,  163 
to  publish  a  later  edition,  includes  matter  contained  in  previons 

editions,  147 
to  publish,  confers  no  right  of  alteration,  166 
American  law,  165 

LIKENESS.    See  Identity,  Substantial — Originality — Similabity. 

LIMITATION  OF  ACTIONS 

under  5  &  6  Vict,  c  45,  176,  202,  218 

under  the  Engravings  Acts,  84,  177,  179,  220 

in  the  case  of  paintings,  drawings,  and  photographs,  nonCf  184 

under  the  Sculpture  Act,  185 

under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  none,  187 

under  the  Dramatic  Acte,  189 

defence  of  the  Statutes  of  Limitation,  218,  341 

LIMITED  ASSIGNMENT.     Sec  Assignment. 

LITHOGRAPHS, 

provisions  of  Engravings  Acts  extended  to,  86 

See  Engravings,  Cuts,  and  Prints— Photographs. 

LOSS  OF  TRADE  MARK.    See  Trade  Mark. 


MAGAZINE.    See  Periodical. 

MANUSCRIPT, 

author  refusing  to  deliver,  liability  of,  148 

transfer  of,  priind  facie  carries  common  law  right  of  copy,  3 

MAPS,  CHARTS,  AND  PLANS, 
copyright  in,  62—65 

regulated  by  what  Acts,  qiicere^  63 
if  correct  necessarily  more  or  less  alike,  15,  64 
separately  published,  may  be  a  book,  62,  89,  181 

within  the  Engravings  Acts,  89,  181 
designer  of,  must  go  to  common  sources,  65 

may  restrain  mfringement,  64 
test  of  infringement  of,  90 
infringement  of,  remedy,  180 
registration  of  copyright  in,  151 
assignment  of  copyright  in,  160 

**  plans  "  not  mentioned  in  the  United  States  Statutes,  65 
leading  cases,  60 

MARK.    See  Trade  Mark. 
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MATHEMATICAL  TABLES, 

if  correct,  neoeisarily  similar,  57 
leadiog  cases,  60 

MEANING  OF  WORDS.     See  Dejinitions. 

MEASURE  OF  DAMAGES.    See  Damages. 

MEMORY, 

committiiig  dialogue  to,  infriDgement  of  playright,  125 
American  law,  125 

MERCHANDISE  MARKS  ACT.    See  Statutes  ;  App.  B. 

MERIT, 

questions  of,  do  not  affect  copyright,  20,  22 
even  under  5  &  6  Vict.  c.  45, 21 
but  i>roduction  must  not  be  utterly  worthless,  21 

enquired  into  in  action  for  destroying  manuscript,  22 

MISREPRESENTATION.    -S'e^  False  Repbe.skntation. 

MODE  OF  PACKING  (Trade  Mabks).    See  Packing. 

MORTGAGE  (Trade  Marks), 

of  stock-in-trade  and  goodwill,  267 

MUSICAL  COMPOSITION, 
copyright  in,  17 

dramatic  musical  composition,  128 

protected  by  5  &  6  Vict,  c  45,  ss.  2,  20,  128 

adaptations  of,  129 

arrangement  of  opera  may  amount  to,  17,  19 
included  in  ''sheet  of  music,'*  42 
tiUe  of,  protected  as  a  species  of  trade  mark,  52 
representation  of,  protected  under  5  &  6  Vict.  c.  45,  s.  20,  116 

right,  traDsmissible  by  bequest,  qiucrc^  163 

unauthorised,  penalty,  188 
infringement  of,  by  singing,  128,  133 
infringer  of,  liable  without  proof  of  scienter,  42 
publication  of,  by  gratuitous  distribution  of  lithographed  copies,  129 
proprietor  of,  may  reserve  right  of  performance,  189 

Copyright  Act,  1882,  116,  189 
sinffing  melody  of,  with  otlier  words,  122 
action  for  mfrmgement  of,  statement  of  daim,  224 

defence,  225 

limitation  of,  189 

See  Dramatic  Cobipositiok. 

MUSICAL  ENTERTAINMENT.    See  Performance. 


NAME,  TRADE.    See  Trade  Name. 

NATURAL  PRODUCT  (Trade  Marks), 
name  indicatiye  of,  277 


G  o 
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NEGATIVES  OP  PHOTOGRAPHS.    Skc  PHaroGR^irHa. 
NEW  EDITIONS.    Sec  Eoinoys,  new,  bkviskd. 

NEWSPAPER. 

Ma**book,"43,  79,  80 

letters  addressed  to  editor  of,  49 

is  a  **  periodical  work,"  79 

title  of,  protected,  51,  52,  83,  239,  dOO 

must  be  registered,  79,  153 

statutory  law  relating  to,  80,  81 

does  not  apply  to  engravings,  90 
Libel  and  Registration  Act,  82 
American  law,  79 

See  Periodical. 

NOTES.    See  Annotation. 

NOTICE  (Trade  Marks), 

of  intention  to  app^  against  refusal  of  comptroller  to  register,  242 
of  opposition  to  registration,  248 

NOTICE  OF  OBJECTIONS, 
defendants,  171 

form  of,  172,  173,  342 
should  be  delivered  with  defence,  172 
no  evidence  allowed  outside,  173 
order  for  further  and  better,  174 

NOVEL.    See  DRABfATizATiON. 

NOVELTY.    See  Originality. 

NUMERICAL  FIGURES.    See  Figures. 


OFFER  OF  SUBMISSION, 

on  part  of  defendant,  costs,  297,  330 


OMNIBUSES,  LINE  OF  (Trade  Marks).    See  Analogous  Rights. 

OPERA, 

arrangement  of,  for  pianoforte,  17,  19,  129 

See  DRAJiATic  Ck>MPosiTiON— Musical  Composition. 


OPPOSITION  (Trade  Marks), 
to  registration,  248 

ORIGINAUTY, 
test  of,  19,  20 

in  the  case  of  photographs,  17,  19,  20 
compilations,  2)0,  55 
maps,  charts,  and  plans,  65 
digests,  66 
abridgements,  67 
easential,  although  purchaser  informed  of  real  facts,  129 
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ORIGINALITY— ca;i^inutfrf. 
estential,  13—20 

even  at  oommon  law,  14 
what  oonstitutes,  16,  17,  18,  65 
meaning  of  the  word  *'  original,"  13 

play  founded  on  novef  may  be,  17 

forms  of  l^al  documenta  may  be,  18 
annotations  to  old  work  may  constitute,  18 

iS'ee  Similarity. 

PACKING  (Trade  Marks), 

by  means  of  distinguishiDg  wrappers,  231 
infringement  by  means  of,  287 

PAINTINGS, 

copyright  in,  91—97 

when  executed  on  commission,  96 
**  author  "  of,  who  is,  95 

test  of  "  substantial  identity  "  as  applicable  to,  36 
publication  of,  what  amounts  to,  92 
right  to  reproduce,  must  be  stipulated  for,  95,  181 

unauthorised  reproduction,  penalty,  96,  181,  221 
drawings  and  photo^phs,  registration  of,  152 

witnin  International  Copyright  Act,  135 

right  of  employer  to  copyri^t  in,  146 

right  of  alien  to  copyright  m,  139 
assi^ment  of  copyright  in,  93,  94,  158 

XDg  name  to,  fraudulently,  183 
agement  of  copyright  in,  182 
remedy  for,  181,  182,  183,  221 
statement  of  claim,  220,  343 
defence,  221,  343 

where  picture  offensiye,  28 
American  law,  101 

PANTOMIME, 

introduction  to,  within  3^4  Will.  4,  c.  15,  126 

PARLIAMENT,  ACTS  OF.     See  Statutes. 

PART  OP  A  CLASS.    See  Classes  of  Goods. 

PARTNERSHIP  (Trade  Marks), 

right  to  use  trade  name  on  dissolution  of,  270 

PATENT, 

specification  of,  no  copyright  in,  18,  73 
trade  mark  subttitated  for,  monopoly,  239 

PENALTIES, 

under  5  &  6  Vict.  c.  45,  s.  17,  for  importing,  32,  174 
cumulative,  176 

limitation  of  actions  for  recovery  of,  176 
for  piracy  of  en^vings,  84,  176 

paintings,  drawinffs,  and  photographs,  96,  181,  184 

how  recovereo,  184 
sctdpture,  101 
designs,  103 

cumulative,  186 
fraudulently  applying,  186 
falsely  described  as  registered,  186 

0  0  2 
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PENALTIES— con/i»M<?(i. 

for  unauthoriBed  representation  of  drama,  116,  126,  188,  225 

for  unauthorised  p^ormance  of  musical  composition,  188 

for  wrongfully  singing  a  copyright  song,  129 

under  the  Copyright  (Musical  Composition  Act),  1882,  117 

against  printers  of  newspaners  under  39  Geo.  nL,  c.  79,  8.  29,  81 

under  the  Newspaper  LiDel  Act,  1881,  82 

effect  of  the  Summary  Jurisdiction  Act  od,  184 

proportionate  part  of,  recovery,  225 

Sec  Forfeiture,  Limitation  of  Actions — Remsdiss  in  Law. 

PENALTY  (Trade  Marks), 

for  unauthorised  use  of  Royal  Arms,  259 

under  the  Merchandise  Marks  Act,  314 

recovery  of,  under  the  Merchandise  Marks  Act,  307 

falsely  representing  Trade  Mark  to  be  registered,  309 

PERFORMANCE, 

right  of,  transmissible  by  bequest,  qtusre^  163 

distinct  from  copyright,  113,  120,  121,  124 
from  what  date  it  commences,  121 
under  3  &  4  Will  IV.  c.  15,  113,  115 

extended  by  5  &  6  Vict.  c.  45,  s.  20,  116 
whether  perpetual,  queerer  118,  119,  124 
registration  not  necessary,  153,  189 
of  musical  composition,  116 

of  play,  must  nrst  take  place  in  United  Kingdom,  118,  120,  123,  136 
an  infringement  of  playright,  but  not  of  copyright,  122 
of  abridgment  of  dramatic  piece,  129 
of  dramatic  piece  on  licence  from  a^nt,  130 
of  ditkuia,  cannot  defeat  copyright  Uierein,  except  under  7  Vict.  c.  12, 

121 
whether  it  destroys  common  law  right  of  copy  in  manuscript  play, 

qiicsre,  123 
whether  subsequent  copyright  revives  right  of,  quarrCf  123 
*^  causing,"  what  amounts  to,  130,  131 
assignment  of  right  of,  160 

included  in  assignment  of  copyright,  160 
remedies  for  infringing  riffht  of,  131 
penalties  for  unautnorised,  116,  126,  188,  225 

of  musical  composition,  188 
pf  dramatic  piece  or  musical  composition,  statement  of  clainiy  224 

defence,  225 
American  law,  122 

Sec  Playbight— Publication. 

PERIODICAL, 

copyright  in,  74,  76 

in  single  articles,  74 — 79 
prhnd/acU,  remains  in  author,  142 
proprietor  of,  entitled  to  copyright  in  articles  in,  74,  142 

whether  entitled  to  publish  article  in  separate  fonn, 
142,  143 
articles  in,  right  of  republication  reverts  to  author,  143 
•*  title  "of,  what,  52 
included  in  the  word  "book,"  75 
separate  article,  not  a  '*  book,"  43,  75 
newspaper  is  a,  79 
publication  of,  in  name  of  another  person,  75 
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registration  of,  152 

American  law  with  respect  to,  80,  148 

See  CYGLOPiKDiAs  ;  Newspaper  ;  Title. 

PERPiETUAL  COJ'YRIGHT. 
exists  at  common  law,  2 
is  it  taken  away  by  the  statute,  quecrCf  5 
did  it  exist  before  8  Anne,  c.  10,  quccrc,  5 
is  the  right  of  representation  of  a  drama  perpetual  under  3  &  4 

Will.  IV.,  c.  15,  qiujcre,  118,  124 
author  morally  entitled  to,  10 

PERSON  AGGRIEVED, 

who  is  a,  154,  249,  250 

PHOTOGRAPHS, 

copyright  in,  17,  91—97 

none  in  obscene,  immoral,  or  libellous,  27 

when  taken  on  commission,  96 

assignment  of,  93,  94,  158 
of  the  same  scene,  necessarily  more  or  less  alike,  15,  19,  94 
test  of  ''substantial  identity,"  as  applicable  to,  36 
ori^nal,  what  are,  94 
publication  of,  what  amounts  to,  92 

"author  "  of,  who  is,  95,  142  ^ 

drawings  and  paintings  within  International  Copyright  Act,  135 

registration  of,  151 
infringement,  remedy  for,  181,  182,  183,  221 
penalty  for  unauthorised  reproduction  of,  96 
statement  of  claim  for  infringing,  220 

defence,  221 
American  law  relating  to,  101 

PIANOFORTE  ARRANGEMENTS.    Sec  Mcsical  Composition. 

PICTURES.     Sec   Enoeavings,    Cuts   and   Prints  —  Photographs — 
Paintings. 

PIRACY.      Sec  iNFRINfiEMENT. 

PLACE 

of  dramatic  entertainment,  what  is,  131 

PLAGIARISM 

distinguished  from  piracy,  30 

PLAN  OP  WORK, 

no  copyright  in  mere,  16, 17 

PLANS.    See  Maps,  Charts,  and  Plans. 

PLAY.    See  Dramatic  Composition. 

PLAYRIGHT, 

distinct  from  copyright,  113,  120 
protected  by  statute,  113,  115,  116 
infringement  of,  125 

where  dialogue  committed  to  memory,  123 
remedies  for,  131 
American  law  relating  to,  125 
See  Performance,  Publication, 
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PLEADING  (Copyright), 

none  in  action  of  discoYery  against  printer,  publisher,  or  proprietor 

of  newspaper,  82 
must  not  contain  matters  of  OYidence,  215 
amendment  of,  215 

defendant's  notice  of  objections,  171,  218,  342 
form  of,  172,  342 

should  be  given  with  defence,  172  ^ 
in  action  for  infringement  of  copyright  in  books,  192 
statement  of  claim.  215,  341 

need  not  specify  part  pirated,  210 
defence,  217,  341 

general  issue  by  statute,  218 

that  defendant  used  plaintiff's  work,  but  went  direct  to 

conmion  sources,  38 
denial  in  toto^  evidence  of  animus  in  certain  cases,  41 
want  of  re£[istration,  141,  151 
invalid  registration,  150,  176 
absence  of  assignment,  165 
that  extracts  complained  of  are  to  be  found  elsewhere,  had, 

38 
that  work  published  without  name  and  abode  of  printer, 
bad,  176 
in  action  for  infringement  of  copyright  in  engravings,  219 
statement  of  claim,  219,  339 

locus  should  be  stated,  180 
defence,  220,  340 

general  issue  by  statute,  177,  220 
in  action  for  infringement  of  copyright  in  paintings,  drawings,  and 
photographs,  220 
statement  of  claim,  343 
defence,  221,  343 

that  picture  offensive  and  destroyed  by  defendant,  28 
in  action  for  infringement  of  copyright  in  sculpture,  99 
statement  of  claim,  221 
defence,  222 
in  action  for  infringement  of  designs,  222 
statement  of  chum,  222 
defence,  224 

where  articles  to  which  design  attached  not  marked  **  Rd.** 
or"Regd.,"  Ill 
in  action  for  infringement  of  dramatic  pieces  and  musical  compositions, 
224 
statement  of  claim,  224 
defence,  225 
in  action  at  conunon  law,  226 
in  action  for  infringement  of  a  "  title,  ^'  217 
defence  of  Statute  of  Limitations,  218,  341 
defence  that  plaintiff  could  not  bring  action  for  penalties,  had^  on 

motion  for  injunction,  196 
defence  of  custom  of  trade,  had,  211 
indorsement  on  writ,  form  of,  192 
forms  of.  Appendix  A.     See  Forms. 

PLEADING  (Trade  Marks), 

defence  that  trade  mark,  had,  264,  311 

that  trade  mark  placed  ou  defendant's  goods  by  a  servant,  had, 

297 
of  absence  of  fraudulent  intention,  had,  300,  322 
of  infancy,  had^  324 
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PLEADING  (Trade  Markh)— «m/mt«rf. 
staiement  of  claim — allegations,  321 

in  action  against  engraver,  322 

of  false  statements  made  by  defendant,  322 

remedies  sousht  in,  323 
defences — genera^  323 
forms  of,  Appendix  A.     See  Forms. 

POEMS, 

leading  cases,  60 

PREDECESSOR'S  NAME.    Sec  Trade  Name. 

PRINCIPAL  AND  AGENT  (Copyright), 

agent  for  sale,  not  sufficient  title  to  found  injunction,  193 

PRINTER  (Copyright), 

of  pirated  work  liable  without  proof  of  scienter,  31,  40 
omitting  to  insert  his  name  on  newspaper,  cannot  sue  for  labour  or 
materials,  81 
but  defendant  in  action  of  piracy  cannot  plead,  176 
must  make  returns  under  Newspaper  Libel  Act,  1881,  82 

PRINTER  (Trade  Marks), 

injunction  against,  when,  297 

action  against,  allegation  in  statement  of  claim,  322 

PRINTS.    See  Engravings,  Cuts,  and  Prints. 

PRIVATE  LETTERS.    Sec  Letters. 

PRIVILEGED  USES.    See  Fair  Use  op  Copyright  Works. 

PROFANE  PUBLICATIONS.    See  Blasphemous  Publications, 

PROFITS, 

account  of.    See  Account. 

• 

PROPERTY  (Copyri<;ht), 

common  law  right — personal,  3 

none  in  general  subject,  or  method  of  treating,  9 

none  in  bare  idea,  2,  10,  13 

none  in  mere  plan  of  work,  16, 17 

See  Incidents  op  Plaintipf's  Title. 

PROPERTY  (Trade  Marks), 

right  of,  subsisting  in  a  trade  mark,  230 

PROPRIETOR  (Copyright), 
definition  of,  28 

in  Patents,  Designs,  and  Trade  Marks  Act,  1883,  29 
of  design,  who  is,  103 
of  newspaper,  must  register,  79 
of  periodical,  obtains  mere  licence  to  reproduce  article,  77,  78 

must  actually  jtay  for  article,  77 
of  '*book,"  must  register  before  action,  150 

insufficient  or  irregular  registration,  150 
name  oi  first  to  be  affixed  to  engravings,  89 

should  be  affixed  to  maps,  charts,  and  plans,  89 
See  Assignee,  Autuou. 
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PROPRIETOR  (Trade  Marks), 

subsequent,  registration  of,  244 

PROSECUTION, 

under  the  Merchandise  Marks  Act,  1862,  293,  305,  308 

for  obtaining  money,  &c.,  under  false  pretences,  293,  308,  309 

for  a  cheat  at  common  law,  309 

PROSECUTION  (Copyright), 

for  a  cheat  at  common  law,  184 

PUBLICATION, 

conmion  law  ri^ht  gone,  on,  2,  4,  92 

separate,  what  is,  79, 143 

of  private  letters,  restrained,  45 

justified,  47 
of  "  book  "  in  print,  copyright  dates  from,  99,  121 
of  en^yings,  84,  99 

of  paintings,  drawings,  and  photographs,  92 
of  sculpture,  92,  98,  99 

of  cast  taken  from,  98 

American  law,  101 
of  dramatic  piece  or  musical  composition,  99 

in  2)rint  of  dramatised  novel,  113 

by  means  of  gratuitous  distribution,  129 

by  acting  onfy,  none^  114,  119 
of  arrangement  from  opera,  17 
first  within  British  Isles  essential,  135,  218 
simultaneous,  136 
defence  of  prior  publication,  218 
statutory  copyright  commences  with,  137 
true  day  of,  must  be  registered,  150 
Sec  Performance. 

PUBLICATION  (Trade  Marks), 

of  trade  mark  formerly  necessary,  238 
but  see  46  &  47  Vict.  c.  67,  s.  75,  238 

PUBLIC  USE  (Trade  Marks), 

registration  equivalent  to,  238 

PUBLICI  JURIS, 

name  becomes,  on  expiration  of  patent,  239 
person's  own  name  becoming,  266 
trade  mark  becoming,  302 
by  reason  of  laches,  302 
inherent  defect,  303 
test  of,  303 
books  of  comptroller  not  evidence  that  mark,  311 

PUBLISHER, 

name  ot  first  must  be  registered,  150 

catalogue  of,  protected,  74 

ordinarily  determines  number  of  copies  and  price,  148 

cannot  sue  author  for  neglecting  to  supply  copy,  when,  28 

PURCHASER  OF  GOODWILL.    See  Goodwill. 


QUALITY  (Trade  Marks), 

words  of,  not  protected,  276,  280 


INDEX.  457 


QUALITIES  ESSENTIAL  TO  COPYRIGHT, 
originality,  13,  65,  66,  67,  129 
iDDOcence,  22,  23,  24,  26 
present  existence,  10 
seditious  and  libellous  publications,  25 

QUOTATION, 

piracy  under  pretence  of,  33 
fair,  protected,  60—62 
American  law,  62 

Set  Faib  Use  of  Coptbiout  Wobks. 


READING. 

public,  not  as  a  rule  an  infringement,  170 
or  acting  a  play,  no  publication,  114,  119 

RECEIPTS  (Copyright), 
leading  case,  60 

for  purchase  money,  no  legal  assignment,  164 
copyright  in  arrangement  of,  57 

RECTIFICATION  (Trade  Marks), 
of  register,  250 

REFUSAL  (Trade  Marks), 
certificate  of,  241 

REGISTRATION  (Copyright), 

of  literary  property,  140,  150,  217 

expunsing  or  varying  entry,  153,  154,  214 

new  editions,  53,  151 
American  law,  53 

not  esscDtial  to  vesting  of  copyright,  149,  216 

but  couditiou  precedent  to  right  to  sue,  149,  150,  21 
of  i)eriodicalB,  77,  152 

of  serials  therein — noiw^  77 
of  engravings — nmie,  152 
of  maps,  charts,  and  plans,  62,  63,  151 
of  newspapers,  43,  79,  82,  153.    See  Newspaper. 
of  paiutmgs,  drawings,  and  photographs,  93,  151,  152 
of  Christmas  and  other  cards,  91 
of  sculpture — ninitt  97,  153 
of  dramatic  piece,  119,  153,  225 
of  playright— ^io7««,  153,  189 
of  designs,  102,  103,  108,  109,  153,  223 

insufficient,  110 

by  sample,  111 

provisional — nonr^  113 
name  of  true  author  or  composer  essential,  141 

frst  publisher  essential,  174 
want  of  pleading,  141,  151.    See  Pleading. 

REGISTRATION  (Trade  Marks), 
object  of,  234 
right  of  alien  to,  234 
of  assignment,  237*  244 
under  the  Copyright  Acts,  239 
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REGISTRATION  (Trade  HLjlrks)— continued. 
necessary,  241  (see  262) 

refusal  to  register,  242,  249 

certificate  of  refusal,  241 

appeal  against  refusal,  242 
abandonment  of,  242 
for  particular  classes  of  goods,  243 
rival  claimants  for,  245 
prinid  facie  evidence  of  exclusive  right,  246 
of  a  series  of  marks,  247 
of  common  marks,  when,  304 
opposition  to,  248 
altering  or  varying,  251,  264 
restrictions  on,  253 
of  old  marks,  244,  254 
of  a  sinsle  letter  not  allowed,  257 
of  a  colh)cation  of  letters,  257 
of  "signatures,"  259 
removal  from  register,  260 
quasi  trade  mark  not  liable  to,  261 

RELIGION,  WORKS  AGAINST.    Sec  Blasphemous  Publications. 

REMEDIES  IX  THE  CHANCERY  DIVISION  (Copyright), 
generally,  190—208 

jurisdiction  of  the  Chancery  Division,  190 
mjunction,  192,  198.     See  Injunction. 
account,  203.    See  Account. 
damages,  197,  206.     Sec  Damages. 

REMEDIES  IN  THE  CHANCERY  DIVISION  (Trade  Marks), 
fraud  need  not  be  proved,  295 

even  in  the  case  of  a  trade  name,  296 
injunction,  296,  301 

interlocutory,  upon  what  principles  granted,  297 

onus  of  proof,  297 
against  engraver,  297 

wharnnger  or  warehouseman,  298 
under  the  Judicature  Act,  1873,  300 
delivery  up  and  destruction  of  counterfeit  labels,  301 
account,  326 
damages,  328 

REMEDIES  IN  LAW  (Copyright), 

action  for  damages  under  5  &  6  Vict.  c.  45,  31,  170 
in  respect  of  each  act  of  sale,  175 
where  no  remedy  provided,  169 
limitations  of  actions,  176 
pleading,  176,  215,  341 
for  infringement  of  engravings,  176 — 180 

plea(Ung,  219,  339 
for  infringement  of  maps,  180 
for  infringement  of  paintings,  drawings  and  photographs,  182 

pleading,  220,  343 
for  infringement  of  sculpture,  185 

pleading,  221 
for  infringement  of  designs,  185 

pleading,  222 
for  recovery  of  works  unlawfully  printed  or  imported,  175 
for  unauthorised  performance  of  dramatic  and  musical  compo- 
sition, 188 
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REMEDIES  IN  LAW  (Copyright)— awi<mtt«rf. 

for  selling  copyright  works  reprinted  abroad,  174 
for  importing  for  sale  or  hire,  174 
for  delivery  up  of  pirated  copies,  169 
injunction,  169.     *SV«  Injunxtion. 
iiec  Penalties,  Damages. 

REMEDIES  IN  lAW  (Trade  Marks), 
action  for  damages,  293 

scumUr  must  be  shown,  293 

injunction,  295 

evidence  of  fraud,  what  is  sufficient,  294 
prosecution  under  the  Merchandise  Marks  Act,  305 

alle|pitions  in  indictment,  305,  307 

forcing  or  applying  forged  trade  marks,  305 

selfing  or  exposing  articles  bearing  forged  toade  marks,  306 

aiding  and  abetting,  307 

punidment  on  conviction,  307 

recovery  of  penalties,  307 

jurisdiction  of  quarter  sessions,  308 
indictment  for  forgery,  308 

for  falM  pretence,  308 
for  cheating,  309 

REPORTS.    See  Law  Reports. 

REPRESENTATION.    Sec  Performance. 

RESEMBLANCE.    Sec  Orioinalitv,  Similaritt. 

RESIDENT, 

in  the  United  States,  who  is,  140 

REVIEW, 

fair,  entitled  to  protection,  60 — 62 
must  not  supersede  work  reviewed,  33 
common  law  rieht  not  evaded  by,  4 

See  Fair  Use  of  CJopyrigut  Works. 

REVIEWS.    Sec  Periodical. 

ROAD  BOOKS, 

leading  cases,  60 

ROYAL  ARMS  (Trade  Marks), 

penalty  for  unauthorised  use  of,  259 


SALE  (Copyright), 

of  pirated  work,  31 

with  intimation  to  purchaser,  129 
of  pirated  en^vings,  84 

paintings,  drawinss,  and  photographs,  182 
of  articles  with  fraudulent  (lesign  attached,  185,  186 
without  prescribed  mark,  188 

SALE  (Trade  Marks), 

of  eenuine  goods,  with  genuine  labels  affixed,  288 
of  defendant  8  own  goods,  with  plaintiff's  label,  288 
of  genuine  goods,  but  of  different  quality,  288 
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SCENERY  (Copyright), 

may  constitute  dramatic  piece,  126 
but  not  necessarily,  127 
See  Dramatic  Composition. 

SCULPTURE, 

copyright  in,  97,  161 

at  common  law,  before  publication,  101 

vests  in  employer,  145 

assignment  of,  161 
test  of  **  substantial  identity  **  as  applicable  to,  36 
author  must  affix  his  name  and  date  thereto,  100,  185,  222 
right  of  alien  to  copyright  in,  139 
no  right  of  copv  in  obscene,  immoral,  &c.,  27 
infringement  of  copyright  in,  185 

statement  of  claim,  221 

defence,  222 
American  law  relating  to,  101 

SECRET  (Trade  Mark), 

hoiid  fide  discoverer  of,  may  use  it,  288 

breach  of  agreement  not  to  disclose,  restraint  of,  qxucre^  289 

agreement  not  to  use,  valid,  290 

bare  cannot  be  the  subject  of  a  sale,  291 

SEDITIOUS  PUBLICATIONS, 
not  protected,  23,  25 
evidence  on  defence  that  publication  seditious,  25 

"SHAPE  AND  CONFIGURATION," 
meaning  of,  106 

SHEFFIELD  (Trade  Marks), 
marks,  255 

SIGNATURE  (Trade  Marks), 

may  be  used  as  a  trade  mark,  255,  259 

SIMILARITY  (Cop^-RiGirr), 

not  necessarily  proof  of  copying,  15 
See  ORiGiNALiTy. 

SINGLE  LETTERS  (Trade  Marks), 
not  capable  of  registration,  257 

SPECIAL  CASE  (Trade  Marks), 

where  more  than  one  person  claims  right  to  register,  24G,  250 

SPECTACULAR  PIECES 

are  dramatic  pieces,  126 

See  Dramatic  Composition. 

STAR  CHAMBER, 
reference  to,  28 

STATISTICS, 

leading  cases,  60 


IXDKX.  464 


STATUARY.    See  Sculptubk. 


STATUTES  (Copyright  and  Trade  Mark), 
no  copyright  io,  78 

STATUTES,  LIST  OF  (Britwu), 

21  Jac.  I.  c.  31  (Company  of  Cutlen),  255 

8  Anne,  a  19  (repealed),  5,  42,  138,  157,  355 

8  Geo.  II.  c.  13  (Engravings),  11,  62,  03,  64,  84,  88,  139,  152,  160, 

176,  177,  179,  219,  220,  341,  355 
10  Geo.  II.  c.  28  (repealed),  130 
7  Geo.  III.  0.  38  (Engravings),  11,  62,  63,  64,  84,  85,  87,  139,  145, 

152,  177.  220.  357 
15  Geo.  III.  c  53  (Universities  and  Colleges),  11,  359 
17  Geo.  ni.  c.  57  (Engravings),  11,  41,  62,  63,  84,  86,  89,  139,  152, 

178,  179,  180,  220.  330,  360 
31  Geo.  III.  c.  58  (Company  of  Cutlers),  255 

38  Geo.  III.  c.  71  (repealed),  98,  362 

39  Geo.  III.  a  79  (Pnnters  of  Newspapers),  80,  81,  90 
41  Geo.  III.  0.  97  (Company  of  C*atlers),  255 

51  Geo.  III.  c.  65  (repealed).  81 

54  C:^.  m.  c.  56  (Sculpture),  11,  97,  98,  100,  101,  139,  145,  153, 
161,  185,  221,  362 

54  Geo.  III.  c  119  (Company  of  Cutlers),  255 

54  Geo.  m.  c  156  (repealed),  40,  42,  157,  364 

5  Geo.  IV.  c.  83  (Obscene  Books,  &c.),  26 

3&4  WilL  IV.  c.  15  (Playright),  11.  113,  123,  124,  127,   136,  160, 

170,  188.  229.  :^ 
s.  1,  114,  115,  118,  126 
s.  2,  42,  115,  126,  128,  130,  131 
8.  3   189  226 

5  &  6  WilL  IV.  c.  65  (Lectures),  11,  133,  367 

6  &  7  Will  IV.  c.  59  (Engravings),  11,  86,  152,  368 

6  &  7  WiU.  IV.  c.  76,  s.  19  (Printer  of  Newspaper,  &c.-  Discovery),  82 

1  &  2  Vict.  c.  38  (Indecent  Books,  &c.),  26 

2  &  3  Vict  c.  12  (repealed),  81,  83,  176 

3  &  4  Vict.  c.  24  ((v'osts),  (repealed),  332 

5  &  6  Vict  c.  45  (Literary  Copyright),  11,  21,  62.  63,  64,  75,  80.  136. 

1,S8, 151,  152, 155,  157,  165, 169, 170, 175,  181,  219, 

369 
s.  1,  5,  42,  138 
B.  2,  31,  42,  43,  44,  62,  79,  119,  126,  128,  137.  153, 

155,  157 
8.  3,  62,  155 
8.  5,  94 
8.  8.  155 
8.  11,  164,  213 

8.  1.%  43,  62,  150, 156,  162,  163,  164,  213,  217,  340 
8.  14,  153,  214 

8.  15,  31,  32,  40,  129,  170,  172,  341 
s.  16,  171,  172,  342 
8.  17,  32,  174,  175,  335 

8.  18,  43,  75,  78,  79,  142,  143,  144,  15.3,  162,  163 
8.  19  77  80  152 

8.  20l  \\\  42,  113,  116,  119,  121,  124,  127,  160,  188 
8.  21,  42,  131 
8.  22,  160,  16.3,  224,  225 
8.  23,  32,  175 
8.  24.  62.  120,  149,  153 
8.  25,  163 
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STATUTES,  LIST  OF  (British)— ca/i/mM«rf. 

5  &  6  Vict  c.  45,  8.  26,  175,  176,  202,  218 

6  &  6  Vict.  0.  97.  8.  2  (CJogte),  116 

5  &  6  Vict  c.  100  (repealed),  103,  105,  106,  107,  HO,  187,  382 

6  &  7  Vict  c.  65  (repealed),  103,  106,  111,  187,  383 

6  &  7  Vict.  c.  68,  8.  14  (Lord  Obamberlain— Stage  Plays),  29,  383 

6  &  7  Vict  c.  96  (Libel),  83 

7&8  Vict  c.  12  (Internationale.),  11,  94,  120,  121,  123,  135,  218, 

225  383 
11  &  12  Vict.  c.  43  (Jervis's  Act),  307 
13  &  14  Vict  c.  104  (repealed),  97,  113,  221,  385 
15  &  16  Vict.  c.  12  (International  C),  11,  72,  86,  152,  180,  386 
15  &  16  Vict  c.  86  (repealed),  191,  215 

20  &  21  Vict  c.  83  (Indecent  Books,  &c.),  26 

21  &  22  Vict  c.  27  (repealed),  191,  192,  206,  295 

21  &  22  Vict.  c.  70  (repealed),  110,  111,  388 

22  &  23  Vict  c.  17  (Jervis's  Act),  309 

23  Vict.  c.  43  (Company  of  Cutlers),  255 

24  &  25  Vict.  c.  73  (repealed),  188,  388 

24  &  25  Vict  c.  96,  s.  88  (False  Pretences),  309 

24  &  25  Vict.  c.  101  (Stat :  revision),  98 

25  &  26  Vict  c.  42  (repealed),  191,  192 

25  &  26  Vict  c.  68  (Paintings,  &c.),  11,  91,  92,  152,  184,  221,  388 

8.    1,  93,  95,  96,  139,  146,  158,  220 

8.    2,  93 

8.    3,  158,  159 

8.    4,  93,  94,  95,  151,  152,  158,  221 

8.    5,  154 

8.    6,  96,  166,  181,  183,  221,  336 

8.    7,  184,  336 

8.  11,  183,  343 

8.  12   135 
25  &  26  Vict.  c.  88  (Merchandise  Marks  Act),  393 

8.    1,  305,  306,  308 

8.    2,  301,  305,  336,  337 

8.    3,  301,  306,  338 

8.    4,  306,  338 

8.    5,  306 

8.    6,306,324,338 

8.    7,314 

8.    8,  339 

8.    9,  306,  315 

8.  10,  307 

8.  11,  305,  321,  325 

8.  12,  305 

8.  13,  307,  319,  337 

8.  14,  307 

8.  15,  307 

8.  18,307 

8.  19,  291,  329 

8.  21,  301,  308,  324 

8.  22.  308,  330 

8.23,332 

8.  24  332 
25  &  26  Vict.  c.  89,  s.  20  (Companies  Act,  1862),  270 
28  &  29  Vict.  c.  127  (repealed),  184 

32  &  33  Vict  c.  24  (Newspapers),  80,  81,  82,  90,  403 

33  Vict  c.  14  (Naturalization),  139 

36  &  37  Vict  c.  66  (Judicature  Act,  1873),  183,  190,  222,  295,  298, 
300,  329 
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STATUTES,  LIST  OF  (British)— <ro;i/i»u<r^. 

88  &  39  Vict.  c.  12  (International  Copyrigbt),  11,  403 

38  &  30  Vict  c.  91  (repealed),  238,  244,  246,  278,  282,  404 

39  &  40  Vict.  c.  36  (CustomB),  32,  175,  405 

42  &  43  Vict,  c  49  (Summary  Jurisdiction  Act),  185 

44  &  45  Vict.  c.  60  (Newspaper  libel  Act),  82,  83,  153,  405 

45  &  46  Vict.  c.  40  (Musical  Compositions),  11,  116,  189,  225,  229,  405 

46  &  47  Vict.  c.  49  (Statute  Law  Ke vision),  192,  198,  206,  215 
46  &  47  Vict.  c.  52  (Bankruptcy  Act),  163 

46  &  47  Vict  c.  57  (Patents,  Designs,  and  Trade  Marks  Act,  1883), 

11,  91,  97.  110,  221,  222,  230,  241,  407 
■.  47,  102,  103,  106,  107,  108,  109,  187 
B.  48,  110,  111 

s.  50,  102,  105,  109,  112,  153,  223 
8.  51,  102,  110,  111,  188,  223 
B.  52   113 

b!  58!  104,  153,  186,  224 
B.  59,  103,  186 

B.  60,  101,  103,  105,  106,  107,  109,  224 
8.  61,  29,  103,  108,  109,  146 
s.  62,  242,  249 
B.  63,242 
B.  64,  238,  243,  255,  258,  259,  260,  266,  276,  278, 

311 
B.  65,  243 
B.  66,  237,  247 
B.  67,  247 
B.  68,  248 
B.  69,  248 

8.  70,  237,  244,  266 
8.  71,  246,  250 
8.  72,  250,  253,  311 
8.  73,  253,  303 
8.  74,  243,  244,  254,  303 
8.  75,  238 
8.  76,  246,  320 
8.  77,  241,  262,  292,  322 
8.  78,  237 
8.  79,  260 
8.  81,  255 
8.  83,  112 
8.85,237 
8.  87,  159,  237 
8.  89,  213,  255,  .321 
8.  90,  154,  251 
8.  91,  154,  251 
8.92,251 
8.  101,  110 

8.  105,  187,  309,  313,  339 
8.  106,  260 
8.  113,  104,  231 

• 

STATUTES,  IJST  OF  (American), 

revised  etatutes,  bb.  4037—4947  (Trade  Marks),  62 

8.  4752,  65 

8B.  4948—4971  (Ck>pyTight),  155 
8.  4952,  87,  90,  101,  122,  140,  141,  149,  155 
8.  4955,  155,  165 
8.  4956,  52 
B.  4959,  155 
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STATUTES,  LIST  OF  (Au^mcjiV)— continued, 
revised  statutes,   a.  4960,  155 

8.  4962,  155 

8.  4964,  41 

B.  4965,  41,  102 

8.  4970,  11 

8.  4971,  101,  140 
Act  June  18th,  1874  (Copyright),  11,  87,  90,  91 
revised  8tatate8,  as.  629,  699  (Jurisdiction),  11 
Act  March  3rd,  1875  (Jurisdiction),  11 

STATUTORY  FORMS, 
leading  case,  60 

SUBJECT  (COPYKIGHT), 

no  right  of  copy  in  eeneral,  9,  13,  16 

or  in  method  of  treating,  9,  16 
must  have  a  present  existence,  10 
method  of  treating  must  be  original,  14 


TERM  OF  COPYRIGHT.    See  Table  of  Times  (Prefix). 

TERM  OF  PLAYRIGHT.    See  Duration  of  Playrioht. 
TESTS  OF  INFRINGEMENT.    See  Infringement. 

THEATRICAL  REPRESENTATION.    See  Performance. 

TICKET  (Trade  Marks), 
definition,  261 

TITLE, 

strength  of  plaiatifiTs,  supports  action,  24,  135 
of  a  work,  not  **  part"  of  such  work,  43 

not  a  subject  of  copyright,  51,  83 

protected  as  a  species  of  Trade  Mark,  51,  52,  83,  300 
page,  injunction  to  restrain  infringement  of,  199 

editor's  name  on,  not  part  of,  52 
descriptive  not  protected,  51 
warranty  of,  165 

legal,  admitting,  for  purpose  of  trying  action  of  piracy,  193 
of  trustee  in  bankruptcy,  163 
American  law,  52 

TRADE  MARK, 

definition,  232,  243 

American,  none,  232 

of  a  right  analogous  to  that  in  a  trade  mark,  233 
distinguished  from  copyright,  230 
divisiiyis  of,  236  ^ 

composition  of,  255 
right  of  property  in  a,  233 

analogous  rights,  231,  273.    See  Analogous  Rights. 
right  of  property  in  a  *' title  **  a  species  of,  51,  83,  300 
warranty  of,  291 

consisting  of  a  trade  name,  231,  264,  267,  270,  271,  275    . 
independent  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883. 
when,  267 
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TRADE  MARK— co«///<Mr(/. 

consistiug  of  name  of  ^ooils,  270 
must  uot  be  descriptive,  270 
or  indicative  of  mode  of  maDufacturc,  2S0 
or  of  quality  or  composition,  280 
consistiug  of  fancy  names,  277 

geographical  names,  270 
cannot  subsist  in  words  of  quality,  276 
or  in  English  adjective,  276 
or  in  name  indicative  of  natural  product,  277 
or  in  official  stami)  or  brand,  277 
assignment  of,  237,  244.     Sfe.  Assionm ext. 
must  be  affixed,  230,  237,  238 
must  be  registered,  241.     AVr  IwE<!ISTRATIon'. 

title  to  unregistered,  262 
l)ecoming  pnhVwi  juris,  302 

test  of,  30:^ 
in  common  use,  24.1.  2.')6 

what  amounts  to,  303 
old,  244.  254,  255 

infringement  of,  233,  263,  281.     AVr  IxFRixiiEMENT. 
remecUes  for  infringement,  2fK{ 

action  at  common  law,  293.     Sec  Remedies  in  Law. 
injunction,  295 
damages,  329.     Sfc  Damages. 
action  in  the  Chancery  Division,  295.     Sec  Remedies  in  the 
Chancery  Division. 
injunction,  296.     Sen  Injunction. 
account,  326.     See  Account. 
damages,  328.     See  Damaoks. 
delivery  up  of  counterfeit  labels,  301 
prosecution  under  the  Merchandise  Marks  Act,  305,  314 
recovery  of  penalties,  307 
jurisdiction  of  quarter  sessions,  308 
indictment  for  false  pretence,  308.     See  False  Pbetekoe. 
indictment  for  a  cheat  at  common  law,  309 
evidence,  311.     Set  Evidence. 
pleading,  323.     Sec  Plkadinc:. 
discovery,  324.     Sec  Discovery. 
joinder,  325.     Sec  JoiNbER. 
costs,  330.     See  CoSTS. 

TRADE  NAME, 

a  species  of  Trade  Mark,  231,  264,  267 
on  dissolution  of  partnership,  270,  274 
name  of  a  place  of  business,  271 
improperly  using  anotlier's,  268,  275 
infringement  of,  fraud  need  not  be  proved,  23(> 
length  of  user  of,  238 
may  be  used  as  a  Trade  Mark  proper,  255 
use  by  defendant  of  his  own  name,  265,  267  • 

becoming  name  of  thing  sold,  265 
considered  independently  of  the  Act,  267 

right  of  manager  or  partner  to  make  known  that  tie  has  been  with 
his  late  tirm,  274 

TRADE  SECRETS.    Sec  Secret. 

TRAGEDY.    Sec  Dramatic  Composition. 

H  H 
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TRANSFER  OF  COPYRIGHT.    S^'C  Assignment. 

TRANSLATION, 

copyright  in,  18,  70—73,  142 

for  the  purposed  of  a  compilation,  56 
only  protects  the  words  tnemselves,  71 

of  a  translation,  7*2 

when  prohibited  by  statute,  72 

test  to  be  applied  to  a,  19,  71 

American  law.  70 

TRUST  (Trade  Marks), 

notice  of,  cannot  be  entered  on  register,  237 
breach  of,  secret  acquired  tlirough,  290 


UNITED  STATES, 

statutes,  11,  424 

law  of.    See  the  Different  He-vdings. 

UNLAWFUL  PUBLICATIONS.     See  Blasphemous  Publications— Im- 
MORAL  Production— Indecent  Pubucation— Seditious  Pubu- 

CATIONS. 

UNPUBLISHED  WORKS.    Sec  Common  L-\w-Publication. 
USE  OF  COPYRIGHT  WORKS.     Sec  Fair  Uses,  &c. 


VALUE.    See  Merit. 

VENDOR  AND  VENDEE, 

right  of  action  by  innocent  vendee,  who  has  been  restrained,  901 


WAREHOUSEMAN  (Trade  Marks), 

action  against,  when  liable  for  costs,  298 

WARRANTY  (Trade  Marks), 
of  Trade  Mark,  291 

WORD, 

alteration  of  single,  no  novelty,  qiimre^  19 

mere,  whether  capable  of  re^tration  as  a  Trade  Mark,  256 

collection  of  woros,  amounting  to  advertisement,  257 

of  quality,  276 

English  adjective,  276 

WORKS  OF  ART.     Sec  Designs —Drawings— Engravings,  Cuts  and 
Prints— Paintings— Photographs— Sculpture. 
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A  Catalogue  of  Modern  Law  Works  {includiTig  the 

leading    American,    Indian,    Irish    and  Scotch)  ; 

together  with  a  complete  Chronological  List  of  all 

the  English,  Irish  and  Scotch  Reports,  Adbreviations 

used  in  reference  to  Law  Reports  and  Text  Books, 

and    an   Index  of  Siil^ects  (112  pp),  Sro,  cloth 

lettered,  may  he  had  on  application. 

Acts  of  Parliament. — Public  and  Local  Acts  from  an 

early  date,  m/iy  he  had  of  the  Publishers  of  this 

Catalogue,  who  have  also  on  sale  tlie  largest  collection 

of  Private    Acts,  reUUing  to   Estates,  Enclosures, 

Railways,  Roads,  Jkc,  Jkc, 
ACTION  AT  LAW.— Foulkes*  Elementary  View  of  the 
Proceedings  in  an  Action  in  the  Supranie 
Court,  with  a  Chapter  on  Matters  and  Arbi- 
trations.—(Poimded  on  "Smith's  Action  at  Law.")  By 
W.  D.  L  FOULKES,  Esq.,  Barmter-at-Law.  Third  Bdition. 
Demj  12mo.     1884.  7a.  6d, 

Prentic6*s  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Comnion  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
Bj  SAMUEL  PBENTICE,  Esq.,  one  of  Her  Majesty's  Counsel 
Second  Edition.    Royal  12mo.    1880.  12s. 

ADMIRALTY -Roscoe^s  Admiralty  Practice— A  Treatise 
on  the  Jurisdiction  and  Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  therefrom,  with  a  chapter 
OD  the  Admiralty  Jurisdiction  of  the  Inferior  and  the  Yioe- 
Admiralty  Courts.  With  an  Appendix  containing  Statutes,  Rules 
as  to  Fees  and  Costs,  Forms,  Precedents  of  PleaiSngs  and  Bills  of 
Costs.  By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister- 
at-Law.  Second  Edition.  Revised  and  Enlarged.  Demy  8va 
1882.  1^.  4f. 

"  A  dear  digent  of  the  law  and  practice  of  the  Admiralty  Courts." 
"  A  comprehensive  aad  useful  manual  of  practioe."-  Solieitcrs'  Journal. 

ADVOCACY — Harris*  Hints  on  Advocacy.  Conduct  of 
Cases  Civil  and  Criminal  Classes  of  Witnesses  and  suggestions  for 
CrossExamining  them,  &c.,&c  By  RICHARD  HARRIS,  Barrister* 
at>Law,  of  the  Middle  Temple  and  Midland  Circuit.  Seventh  Edition. 
(Further  Revised.)     Royal  12mo.     1884.  7r  Cd 

"  FuU  of  good  sense  and  just  obiterTation.    A  very  complete  Manual  of  the  Adva< 
Gate's  art  in  Trial  by  Jwry."—Solieitor»'  Journal. 

**  A  book  at  once  entertaining  and  really  instructive.    .    .   Desorvos  to  be  carefully 
read  by  the  young  barrister  whose  career  is  yet  before  him.'  —Law  Magatku. 

[No.  37.)  A 


2 gggVmra  AND  SONff  LAW  PUBLICATIONS. 

AGRICULTURAL  LAW.— Beaumont's  Treatise  on  Agri- 
cultural Holdings  and  the  Law  of  Distress  as 
regulated  by  the  Agricultural  Holdings  (Eng- 
land) Act,  1883,  wHh  Appendix  conUiniiig  Full  Text  of  the 
Act,  and  Precedents  of  Notices  aad  Awards.  By  JOSEPH  BEAU- 
MONT, Bmu  SoUdtoK    Royal  12ma    1868.  IQbML 

Cxaoke's  Treatise  on  the  Ls'v^and'  Praetice  of' 
Agricultural  Tenancies.— New  edKion,  in  great  part 
rewritten  wttlieqieouJ  referenoeto  Unexhamted  ImpioTements,  willi 
Modem  EorDia  and  Precedents.  By  6.  PRIOR  GOLDNEY,  of 
the  Western  Circuit,  and  W.  RUSSELL  GRIFFITHS,  LLR, 
ci  the  Midland  Circuit,  Barristers-at-Law.  Demy  8to.  1882.   IL  U. 

Griffith's  Agricultural  Holdings  (England)  Act, 
188d»  containing  an  Introduction;  »  Summary  ol  the  Ac^  wtfh. 
Notes;  the  complete  Text  of  the  Act,  with  Forms,  and  »  specimen 
of  an  Award  under  the  Act  ^W.  RUSSELL  GRIFFITHS, 
LLR,  of  the  Midland  Circuit.  Uniform  with  '*  Cooke's  Agricul- 
tonJ  Tenancies."    Demy  Svo.     1888.  5i. 

Spencer's  Agricultural  Holdings  (England)  Act, 

1883,  with  Explanatory  Notes  and  Forms;   together  with  the 

Ground  Game  Act,  1880.     Forming  »  SnppliBment  to   "Dixon's 

Law  of  the  Farm."     By  AUBREY  J.  SPENCER,  RA^  Esq., 

Barzister-at-Law,  and  late  Holdec  of  Inns  oi  Conrt  Studentship. 

Demy  8yo.    1883.  6i; 

"His  general  effect  of  the  Act  of  1888  is  clesrly  and  comeiBelj  stated  in  ttm  Intro- 

ductioii,  and  the  annotation  of  both  Acts  is  very  well  done.    Thir^-nine  fonna  are 

fATtoHf  and  a  good  index." — Law  Ttme*. 

ARBITRATION.— Russell's  Treatise  on  the  Po>/ver  and 
Duty  of  an  Arbitrator,  and  the  Law  of  Sub- 
missions and  ATA^ards ;  with  an  Appendix  of  Fonns, 
and  of  the  SUtntes  relating  to  ArUtntion.  By  FRANCIS 
RUSSELL,  Esq.,  M.A.,  Barrister>«t-Law.  Sixth  Edition.  By 
the  Author  and  HERBERT  RUSSELL,  Esq.,  BaRist«>at-Law. 
Royal  8ya     1882.  36t. 

**Thb  cases  are  carefully  collected,  and  their  effect  is  deattj  and  shortly  given. 

This  edition  may  be  commended  to  the  ywaiosMJiMiss  cempjeaeimlTe, 

sesursto  and  practical.' —fiWiettort  JoumaL 

ARTICLED  CLERKS.~Rubin8tein  and: Wardfs  Articled 
Clerks'  Handbook.r-Being  a  Condae  and  Practical  Guide 
to  all  the  Steps  Neoessazy  for  Entering  into  Articles  of  dericsh^ 
passing  the  I^liminary,  Intermediate,  final,  and  Honears  Exami- 
nations,  obtaining  AdTnisaion  and  Ceriificate  to  Fraotise^  with  Notes 
of  Cases,  Suggesticns  as  to  Mode  of  Reading  and  Books  to  be  read 
during  Articles,  and  an  Appendix-  Thin!  3Sdition.  By  J.  S. 
RUBINSTEIN  and  S.  WASd,  SoBdtbfi.    ISma    188L  U, 

*«  No  artlded  derk  ihoold  be  withoat  it."  -Zmp  ftNSi. 
Shearwood.— Ficfe  '*  Examination  Guides." 

ARTICLES  OF  ASSOCIATION.— Palmer.— FUe^'ConTeyanemg." 

ASSETS,  ADMINISTRATION  OF^— Eddis'  Principles  of 
the  Administration  of  Assets  in  Payment  of 
Debts.  By  ARTHUR  SHELLY  EDDIS,  oneof  Her  Mkjcpty's 
Counsel    Demy  8Ta    1880.  0i^ 

AUSTRALASIAN  COLONIES.— WToodfs  Laws  of  tlwAas*- 
tralasian  Colonies  as  to  the  Administration 
and  Distribution  of  the  Estate  of  Deceased 
Persons ;  with  a  Ftelxminaiy  Part  on  the.  FeondaMoB  and 
Boundaries  of  those  Colonies,  and  the  Law  in  iorctt  in  them.  By 
JOHN  DENNISTOUN  WOOD,  Esq.,  BanriateMiJjam  Boyal 
12mo.    1884.  e$. 
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AVERAGE.— Hopkins'  Hand-Book  .of  Average,  to  wind* 
it  added  »  chapter  <mAibitnitioo.—F<mitii  Bditfon.  By  MANLEY 
HOPKINS,  £iq.,  Author  of  "  A  Manaal  of  Afinine  Insuranoe," 
&C.*    Demy  8vo.    1884..  21f. 

Lowndes'  I^a^w  of  Gexteral  Average^^BnglUi  and 
Foreign.  Fourth  Edition.  By  BICHABD  LOWNDES^  Anthor 
of  "  Tlie  Law  of  Marine  Inranyace^"  8do,  {InprqmraHon,) 

BALLOT.— FitzQerald'ei  Ballo<^  Aet.— With  ao  iNTBODtfonev. 
Forming  a  Guide  to  the  Prooeditte  at  Pariiamentaiy  and  Mmddpal 
Electione.  Second  BditioD.  By  QSRALD  A.  B.  FITZaBBALD, 
llA^  Eiq.,  Bairifter^ai-Law.    Feap.  8to.     1879.  5f.  6<f. 

BANKIira.— ^A^alker's  Treatise  on  Banking  La^/v.  By 
J.  D.  WALS:£B,  Esq.,  BaiTi8ter-at.Law.   Demy  8yo.    1877.    lit. 

BANKRUPTCY.- Chitty's  Index,  Vol.  I.— Vide  "Digeeta." 

Gray's  Bankruptcy  ManuaL— The  Bankruptcy  Act,  1883, 
and  the  Rules,  Orders,  Forms  and  Scales  thereunder,  with  short 
Notes,  giving  cross-references,  references  for  comparisons  with  the 
corresponding  provisions  of  the  old  Statutes  and  Rules,  and  Cases 
incorporated,  and  References  for  all  the  Reported  Decisions,  an 
Introdmotioii,  showing  the  Changes  effected  by  the  Act,  an  Analysis 
of  the  Act,  an  Appendix  on  the  Debtors*  Acts,  &c.,  Tables  of 
Statutes,  Rules  and  Cases,  and  a  Full  Indsx.  Second  Edition.  By 
GEO.  G.  GRAY,  LUD.,  Esq.,  Bairister-at-Law.  8vo.  1884.  12t.6cr. 

Kaynes'  l^eoturora   on    BatYkruptcy;  orighiaHy   da- 
^  livered  before  the  members  of  the  Liverpool  Law  Stndents*  Associa- 

tion.   By  JOHN  F.  HAYNES,  LL.D.,  Author  o£  the  **  StudtaVs 
Statutes," the  *'StiidenfsLeadingCafle8,"&c.  Ro^ail2ma  1884.  5« 

Joel's  Manual  of  Ban^kruptcy  and  Bills  of  Sale 
Lanv,  with  anals^cal  Notes  to  the  Bankruptcy  Aetj  1883,  and 
references  to  the  leading  Osses  in  Bankruptcy,  under  ttie- 1849, 
1861  and  1869  Acts,  and  the  Bills  of  Sale  Acts,  1854, 1860,  1878, 
and  1882,  and  Debtors  Aots^  1869  and  1878,  together  with*  Boles, 
Orders,  and  Forms,  Forms  of  Deeds  of  Composition,  BiUs  of  Sals, 
and  Rules  of  Interpleader,  &c,  By  J.  EDMONDSON  JOEL,  Esq., 
Barrister-at-Law.    Demy  8vo.    1884.  12.  5«. 

Rigg's  Bankruptcy  Aot,  1883,  and  the  Debtors 
Act,  1869,  with  the  Rules  and  Forms  belong* 
ing  thereto,  and  the  Bills  of  Sale  Acts,  1878  and 
1882.  Edited  with  a  Commentary.  By  JAICES  MiiBCULLEN 
RIGG,  Esq.,  Barrister-at-Law«    Royal  12mo.    1884  10«.  6<f. 

Salaman's  Analytical  Index  to  the  Bankruptcy 
Act,  188a— By  JOSEPH  SEYMOUR  SALAMAN,  Esq., 
Solicitor,  Author  of  "  Baakmptey  Act,  1869,  with  Notes,**  "Liqui 
dation  by  Arrangement,**  &a  Uniform  with  the  Act,  1883.  Nd,  3«. 

Do.,  with  Bankruptcy  Act  (official  copy),  in  Ump  leather.  Net,  9f. 

Do.,  do.  d«&    iolutsaired,  limp  leather.    Net,  Hi, 

Williams'  La>7V  and  Practice  in  Bankruptcy: 
oomprising  the  Bankruptcy  Act,  1883,  the  Debtors  Aets,  1869, 
1878,  and  the  Bills  of  Sale  Acts,  1878  and  1882.  Third  Editioo. 
By  R.yAUGHAN  WILLIAMS  and  W.VAUGHAN  WILLIABCS, 
assisted  by  EDWARD  WM.  HANSELL,  Esqrs.,  BaniBtera«t. 
Law.    Demy  8va     1884.  II.  8». 

*' We  tniMHnothinflr  In  the  book  whidi  is  necesssry  material  for  nndentandiiigtho 
new  system." — Law  JourruU. 
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BAHKRDPTCY '-Continued. 

^Villis'  La'w  and  Practice  in  Bankruptcy  under 
the  Bankruptcy  Act  of  1883,  and  the  Rules 
and  Forms,  with  Notes.  By  E.  COOPER  WILLIS  Esq., 
one  of  Her  Majesty's  Counsel,  assisted  by  A.  R  WHITEWAY, 
Esq.,  Banister-at-Law.     Demy  8vo.     1884.  1/.  IGc 

"  The  notes  givo  a  good  account  of  the  cases  bearing  on  the  sections  of  the  Act."— 
LaicJoumtil. 

**  The  book  is  extremely  well  printed,  and  the  index— the  work  of  Mr.  Whiteway— 
is  all  that  could  bo  desired."— Solicitor*'  Journal, 

BI.LS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Cheques.  By  M.  D.  CHALMEB8,  of  the  Inner  Temple,  Esq., 
Barriflter-at-Law.    Second  Edition.    Demy  Svo.    1881.  15#. 

BILLS  OF  LADING.— A  Treatise  on  the  Law  of  Bills  of 
Lading.  By  EUGENE  LEOGETT,  Solicitor  and  Notary 
Public    Demy  870.    1880.  12.  la 

BILLS  OF  SALE^Fithian's  Bills  of  Sale  Acts,  1878  and 
1882.  With  an  Introduction  and  Explanatory  Notea  showing  the 
changes  made  in  the  Law  with  Respect  to  Bills  of  Sale,  together  with 
an  Appendix  of  Precedents,  Kales  of  Court,  Forms,  and  Statutes. 
Second  Edition.  By  EDWARD  WILLIAM  FITHIAN,  Esq., 
Barrister.at-Law.     Royal  12mo.     1884.  6s. 

**The  notes  appear  thoroughly  reliable/'— Zaw  Timei,  March  2S,  1884. 
*'  Mr.  Fithian's  book  will  maintain  a  high  place  among  the  most  practleally  useful 
editions  of  the  Bills  of  Sale  Acts,  1878  and  1882."- ^w  Magasint. 
Joel.— Ftd«  "Bankruptcy." 

BOOK-KEEPING— Matthew  Hale's  System  of  Book- 
keeping for  Solicitors,  containing  a  list  of  all  hooks  ne- 
cessary, with  a  comprehensive  description  of  their  objects  and  uses 
for  the  purpose  of  Drawing  BiUs  of  Costs  and  the  rendering  of  Cash 
Accounts  to  clients;  also  showing  how  to  ascertain  profits  derived 
from  the  business  ;  with  an  Appendix.     Demy  8vo.     1884.  5t. 

"We  think  this  is  bj  far  the  most  sensible,  useful,  practical  little  work  on 

Solicitors'  book-keeping  that  we  have  seen." — Law  Studenkf  JoumaJ. 

CARRIERS.— BroTArne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  hy  Land  and  Water.  With 
References  to  the  most  recent  American  Decisions.  By  J.  EL 
B.  BROWNE,  Esq.,  Barrister-at-Law.    Svo.    1878.  18s. 

CHANCERY,  and  Vide  *'  EQUITY." 

Chitty's  Index.— Fids  "Digests." 

Daniell's   Chancer*y    Practice.— The  Practice  of   the 

Chancexy  Division  of  the  High  Court  of  Justice  and  on  appeal 

therefrom,  being  the  Sixth  Edition  of  Daniell's  Chancery  Practioe, 

with  alterations  and   additions    and  references  to  a  oompanion 

Ydume  of  Forms.  By  L  FIELD,  E.  C.  DUNN,  and  T.  BIBTON, 

assisted  by  W.  H.  Upjohn,  Barristers-at-Law.    2  toIb.  in  8  parts. 

Demy  8yo.     1882-84.  6<L  6f. 

*«*  VoL  II.  may  he  had  teparatdy  m  2  parte.    Price  42.  4s. 

"  There  is  to  be  found,  in  erery  part  of  the  book  wo  have  examined,  CTicUmoe  of 

great  onre ;  the  cases  are  not  merelv  jotted  down,  but  analysed  and  considered,  and 

no  pains  appear  to  have  been  spared  to  render  the  information  given  both  aocurate 

and  complete.    This  is  high  pnUse,  but  we  think  it  is  fully  warranted  by  the  result 

of  our  ex2unination  of  the  work.    .    .    .     It  is  exactly  what  it  professes  to  be— a 

concise  and  careful  digest  of  the  practice."— SoNctfors*  JoumaJ. 

*'  A  complete,  trustworthy,  and  indispensable  guide  to  the  practice  of  the  Chancery 
Division."— I«tr  Time*. 

"A  mine  of  information  for   ready  reference  whenever  the  practitioner  may 
have  occasion  to  seek  for  guidance."— 2av  Magatine, 

*^*  All  etandard  Imw  Worke  vre  kept  in  Stock,  in  law  ea^  emd  other  hindim(fe.  ^ 
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CHANCERY.-Cbi»«iiii«i. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Diaaertations  and  Notes.  Being  the  Third  Edition  of  <'Daniell's 
Chanceiy  Forma."  By  WILLIAM  HENRT  UPJOHN,  Em)., 
of  Gray'a  Inn,  &c     Demy  8vo.     1879.  21.  2t. 

Haynes'  Chancery  Practice. — ^The  Practice  of  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom. 
By  JOHN  F.  HAYNES,  LL.D.    DemySvo.    1879.  11 U. 

Mackenzie.— Fids  "Bulea  of  the  Supreme  Court'* 
Morgan's  Chancery  Acts  and  Orders.— l^th  Notea. 
Sixth  Edition.  Adapted  to  the  new  Practice  by  the  Bight  Hon. 
GEORGE  OSBORNE  MORGAN,  one  of  Her  Majesty*s  CoodmiI, 
Her  Majesty's  Judge  Advocate  General,  and  E.  A.  WURTZBUBG 
of  Lincoln's  Inn,  £^.,  Barrirter-at-Law.  {In  prgpturaUon. 

Morgan  and    Wurtzburg's   Chancery   Cost&— 

Vid€  "Costs." 
Napier.— Ficfe  "Common  Law." 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions  under  the  Rules  of  the  Supreme 
Court,  1888.— Third  Edition.  By  SYDNEY  PEEL^  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.  Demy  8vo.  1888.  8t.  6ci, 
"  A  valuable  little  treatisa.  .  .  .  Substantial  alteratioiia  of  the  practise  and  new 
Bules  are  indicated  by  abort  footnotea.**— law  Timm. 

*'  A  very  commendable  sketch   of  the  modem  practice  of  the  Chancery  Divi- 
Bkm.    .    .    .    Enriched  with  a  very  full  list  of  casea  bearing  upon  the  practice  ot 
the  Chancery  Division,  giving  references  to  all  the  Reports."— lav  JounuU. 

*'  The  book  will  give  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  the  Judicature  Acts  and  Orders."— Softcitori'  Journal. 

CHANCERY  PALATINE  OF  LANCASTER^Snow  and  ^Vin- 
stanley's  Chancery  Practice.— The  Statutes,  Ck>n8oU- 
dated  and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes,  TUne  Table  aod 
Tables  of  Costs  and  Forms.  By  THOMAS  SNOW,  M.A.,  and 
HERBERT  WINSTANLET,  Esqrs.,  Barristeis-at-Law.  Royal 
8to.     1880.  U.  lOi. 

CIVIL  LAW.— Bo^wyer's  Commentaries  on  the  Modern 
Civil  Law.— Royal  Syo.    1848.  18s. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8to.    1867.  7f.  M, 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  lEogulations 
(of  1868  and  1880)  for  preyenting  Collisions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-Law, 
Demy  8yo.    1880.  12f. 

COLONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Practice  of  Appeals  from  the  Plantations.     8to.    1884.    IL  U, 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Broom  and 
Hadley's  Commentaries  on  the  Laws  of  Eng- 
land. By  HERBERT  BROOM,  LL.D.,  and  EDWARD  A. 
HADLEY,  M.A.,  Barristers-at-Law.  i  vols.  8to.  1869.  {Pub- 
Uih€d<UZL^)  Net,  11  U. 

\*  All  tiandaird  Law  Workiainheptin  8ioek,inlaw  ealf  amd  oiUrbiKdrngi, 
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COMMERCIAL  LAW.-^The  French  Code  of  Commeree- 

and   most   usual   Commercial    Lavsrs.    WHh  m- 

Theoretical  and  Praotioal  Oommtntaiy,  and  a  Cooipeiidiam  of  the 

jtidkial  organisation  and  of  the  oooise  of  prooedore  before  the 

Tribunak  ef  Gommeroe ;  together  witii  the  text  of  the  law ;  the 

most  reeent  deoinona,  and  a  gloaiary  of  Freneh  judicial  terms.    By 

.  Ij.  €K)IRAia),  Lioenoi^  on  dvoit.    I>emy  8to.    1880.  22.  2t. 

.Levi.—  Vid€  "  International  L»w." 

COMMON  LAW.~Allen.—F^(ie«*  Pleading." 

A^rchi bald's  Country  Solicitor's  Pracrtice;    a 

Handbook  of  the  ^PMMtice  in  the  Queen's  Beneh  Division  of  the 

High  Court  of  Jnstioe;  with  Statutes  «nd  Forms.    By  W.  F.  A. 

ARCHIBALD,  JBsq.yBanister^at-Law,  Author  of  *^ Fosms  of  Smn- 

'•monses  and  Orders,  with  Notes.    Boyal  12mo.     1881.  11.  (St. 

•Ball's  Short  Digest  of  the  Common  La'w;  being 

•the  Principles  of  Terts  and  Oontinets.  'Ohicfly-fowidod  vpcm  the 

'Works  of  Addison,  with  IlliMtratiTt  Cmm,  icr  the  use  of  Stadentk 

By  W.  EDMUND  BALL,  LLB.,  late  *'Holt  Sohelar  "  of  Gray's 

Inn,  Barrieter-at-Law  and  Midland  Circuit.    DemySvo.    1880.    16i. 

*'  The  principle  of  the  law  are  very  dasriy  and  ocmcistiy  stated."    Imm  JitmnuU, 

,BB.IL—Vide  "Leading  Caaes"  and  "Torts.'' 

•Bullen  and  Leake.— F«cle*' Pleading." 

Chitty*s  Archbold's   Pimctice   of   the    Queen's 

Bench  Division  of  the  High  Court  of  Justice 

In  Civil  Proceedings*  including  Appealstto  the  Court  of 

Appeal  and  House  of  Lonb.     Fourteenth  fidition.    B«msed  and 

adapted  to  the  New  Practioe.    By  THOS.  >WILLES  CHITTY, 

Esq.,    Barrister-at-Law.  {Intkeprmt.) 

Chltty^s  Forms.-* Fttie^'Fonas." 

Fi8l>er'48  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  ft*om  the  Irish;  aad 
references  to  the-6tatate8,-*Bnle8  and  Orders  of  Courts  from  1766 
to  1883.  Compiled  and  arranged  by  JOHN  MEWS,  aasisted  by 
CECIL  MAURICE  OHAPMAN,*HABRT  HADDBN  WICKES 
SPARHAM  and  ARTHIIR  HORATIO  TODD,  Barristera-at- 
Law.  {In  ihe  pfm,) 

Foulkes.— F«e  "Action." 

Napier's  Concise  Practice  of  the  Queen^s 'Bench 
and  Chancery  Divisions  and  of  the  Court  of 
Appeal,  based  on  the  Rules  of  ihe  Supreme  Court,  1883,  with 
an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
of  Students.  By  T.  BATEMAN  NAPISR^ of  thelimer Temple, 
BaniBter-at-Law.     Demy  Svo.     1884.  lOf. 

Sliiriey,— Vide  "Leading  Casw." 

Smith's  Manual  of  CcdmnaonjIiia]iiv«-«FarFaiietitionfln 
andStodents.  ComprisMig  the  finadamental  princriples  and  the  pointi 
most  usually  occurring  in  daily  ttfe^nd  pia^ice.  By  JOSIAH  W. 
SMITH,  £uC.L,Q.C.    Ninth  Edition.    12ma    1880.  lit. 

COMMONS  AND  INCLOSURE8.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
including  Public  Parlu  and  Recreation  Greunds,  with  TirioiiB  official 
documents  ;  precedents  of  by-lawa.  and  regulations.  The  Statutes  in 
full  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHAM- 
BERS, Esq.,  Barrister-at-Law.  Imperial  8yo.  1877.  6t.  9tL 
COMPANY  LAW.— Palmer's  Private  Companies,  their 
Formation  and  Advantages  ;  or,  How  to  Conrert  your  Businefls 
into  a  Private  Company,  and  the  benefit  of  so  doing.  With  Notes 
on  "  Single  Ship  Companies."  Fifth  Edition.  ByP.B.  PALMER 
Esq.,  Barrister-at-Law.  12mo.  1884.  Act,  St. 
%*  All  standard  Law  Worki  areheptin  Stock, in lawcalf  and otUr  Undin^ 
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COMPANY  LAYi.-Oontimmid. 

Palmer.— Fuic  <*  Cony^yancinR.*' 

Palmer's  Shareholders'  and  Diraotors' ^egal 
Companion. — ^A  Maimal  of  erery-day  Tjkw  and  ftactioe  for 
Promotezs,  BhArefaolden,  Diraeton,  ISooMtaiiei,  Oredifeon  and  Solict- 
ton  of  Compaiiies,  tuder  the  Gon^MuiiaB*  Aoti,  1882  to  1880. 
Fourth  Edition.  With  an  Appendix  on  the  Oonvenion  of  Bnsinen 
Concerns  into  Private  Oompanies.  By  F.  B.  PALMEBy'Esq.,  Bar- 
riater-at-Law.    ISmo.      1883.  *JfeL2L6<L 

Thring.— Ffde  "  Johit  Stodca." 
COMPENSATION.-Cripps'  Treatise  on  the  Principles 
of  the  Law  of  Compensation.    Second  Edition.    By 
C.  A.  CBIPPS,  Esq.,  of  the  Middle  Temple,  Banister^'it-jbiw. 
Demy  8vo.    1884.  Ifit. 


**  We  oatuider  the  book  a  oomplote  treatise  on  the  lubject  In  which  it  nrnttmnfm  to 
deal." — Law  Tinus, 

CONTINGENT  REMAINDERS.— An  Epitome  of  Feame-t>n 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Students.  By  W.  M.  G.  Post 
8yo.    1878.  di.  6d. 

'*  The  atudent  will  find  a  pemaal  of  this  epitome  of  great  Tthie  to  him.  "—law  Journal 

CONTRACTS.— Addison  on  Contracts.— Being  a  Trtsatise  on 

Mm  Tjkw  of  Contracts.    Eighth  .Edition.     By  HORACE  SMITH. 

Ebq.,  Barrister^t'Law,  Beoorder  of  Tiinonln,  Author  of  "  A  TrsaHno 

on  theXaw  of  Nogliflenee,"  Ac.    Royal  8vo.     1888.  22^10«. 

*  To  the  jjreseQt  editor  must  he  glren  all  praiae  which  untiriiig  Indastry4md  in- 

tdUgent  reeearch  can  command.    He  has  presoited  the  pattrfnesinn  with  the  law 

tavoiuht  down  to  the  pitMent  date  clearly  ana  fully  stated.  "—Law  Timut. 

"We  think  that  this  edition  of  Addison  will  maintain  the  reputation  of  the  work 
as  a  satisfactoiy  guide  to  the  Tast  storehouse  of  decdslcnis  on  oontnot  kkw."— &><<ei(ors* 
Jommal. 

rpry^^Yide  "  Specific  PerfomaBoe." 

Leake  on  Contracts.- An  Ekmeatsiy  Digest  -  of  the  Law 
of  Contsacts  (being  a. new  edition  of  "The  ElemsntaoLthe  Law  of 
OoBtraotB").  By  STEPHEN  MARTIN  LSAEJS,  Barrister-at- 
Law.    1  vol.    DemydTa    1878.  IL  IBi. 

Pollock's  Principles  of  Contract.— Being  a  Traatise 
on  the  General  Principles  relating  to  the  Validi^of  AgresoMnts 
in  the  Law  of  England.  Thixd  Edition,  revised  and  pardy  •re- 
written. By  FREDERICK  POLLOCK,  of  Lfaioohi's  Inn,  Esq., 
Barrister-at-Law.    Demy8T0.    1881.  ILSi. 

TMa  late  liord.  Oblaf  Jostioe  of  Bngkuid  in  hia  Jnd«m«nt  in  MktrtpoUim  RaOmmm 
CboMMMyT.  Brggdtn  and  others,  said.  **The  Iaw  Is  weU  imt  by  fcr.  VtwlsKtok 
PcOIook  in  his  Terr  abl«  and  laaraed  work  on  Oositaaeta"— As  flmet. 


**  We  have  nothing  but  praise-  for  this  (third)  edition.    The  material  recent 
haTe  been  added  and  the  whole  work  has  iMen  carefullv  revised.  "—SoUeUorM'  JoumaL 

"  A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  int^lect,  a 
comprehensive  mind,  and  painstaking  Indust^."— Xaw  Journal. 

"6oT  the  purposes  of  the  student  there  is  so  book  equal  to  Hr.  PoUoek's." 

*•  He  has  sacoeeded  in  writing  a  book  on  Contracu  which  the  woiklnf  lawyer  win  iliid 
as  nseftal  for  reference  as  any  of  its  pradeceasors,  and  which  at  the  same  time  will  give 
the  student  what  he  will  seek  for  in  vain  elMwhero,  a  oooiplete  rsrfaaali  of  the  law,"— 
LtnrMagatinemtdMi9imB. 

Smith's  L.a>Ar  .of  Contracts.  —  Seventh  Edition.  By 
V.T.THOMPSON,Esq.,Barnster.at-Jiaw.  DemySvo.  1878.  U  U 

CONVEYANCIMQ.— I>art.— Fide  ''Vendors  and  Poichasers." 

Harris  and  Clarkson's  Conveyancing  and  Law 
of  Property  Act,  1881,  and  ilie  Vendor  and 
Purchaser  Act,  lb74 ;  with  Introduction, Notes  and  Copbtis 
Index.  By  W.  MANNING  HARRIS,  M.A.,  and  THOMAS 
OLARKSON,M.A,BarristeiB.atLaw.    Demy  8vo.    1882.         9«. 

%*  AU gtandttrd Law  Work9artkepiin  Stock, inkmccUfmnd  oiker  Hndingt, 
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CONVEYANCING. 

Greenwood's  Manual  of  Convey  ancing.^AManiul 
of  the  Pnciioe  of  Conyejranomgyshowiiig  the  present  'BncHoe  rebting 
to  the  daily  nrntine  of  Conyeyaneiiig  in  SoUdton'  Offices.  To  which 
are  added  Coneise  Common  Forms  and  Pirecedents  in  CoiiTeyancinf^. 
Seventh  Edition.  Indnding  a  Snpplemflat  written  with  speda 
reference  to  the  Acts  of  1882,  and  an  Appendix,  comprising 
the  Order  under  the  Solidtors'  B^nneration  Act,  1881,  with  Notes 
thereon.  Edited  by  HARRY  GBEENWOOD,  M.A,,  Esq.,  Bar* 
rister-at-Law.     I>emy  8va    1882.  Idt. 

"We  should  like  to  see  it  placed  by  his  prindpal  In  the  hands  of  ertrj 
■nieled  eleik.    One  of  the  most  nseftol  praetieal  worki  ws  haTS  evsr  ssaL"— 

htdermaur'*  Ialvd  Student^  JoumaL 

"The  Author  ha«  carufully  worked  the  nrovlsiona  of  the  Act  into  his  text,  caObig 
■pedal  attention  to  the  effect  of  thooe  aectioDa  whidi  make  absolute  cbanges  in  tiM 
law,  as  distingiiitthed  from  those  which  are  merelj  optkmal  for  adoption  or  exduaian.'' 
^-ne  Late  Magtuime, 

Humphry's  Common    Precedents  in  Convey- 
ancing.   Adapted  to  the  Conveyandne  Acts,  1881-82,  and  the 
buttled  liand  Act,  1882,  &C.,  together  with  the  Acts,  an  Introduction, 
and  Practical  Notes.    Second  Edition.    By  HUGH  K.  HUH- 
PHRT,  M.A.,  Esq.,  Barristerat-Law.    Demy  8yo.  1882.     12i:  6d. 
"The  collection  of  Precedents  ia  sufficiently  comprehenaiTe  for  ordinary  use,  and  if 
sappleme.ited  1^  concise  foot  notea  mainly  composed  of  extracta  fnm  atatutea  neoea* 
aaiy  to  be  borne  in  mind  by  the  draftsman." — Law  MagoMmL 

*^A  work  that  we  think  the  profeaaion  will  appreciate.  *'—£aai  ItaMt. 

Palmer's  Company  Precedents. — For  use  in  relation 
to  Companies  subject  to  the  Companies*  Acts,  1862  to  1883. 
Arranged  as  follows  : — Agreements,  Memoranda  and  Arttdes  of 
Association,  Resolutions,  Notices,  Ceitifioates,  ProqMctus,  Deben- 
tures, Policies,  Private  Companies,  Writs,  Petitions;  Judgments  and 
Orders,  Winding-up,  Reconstruction,  Amalgamatiop,  Arrange- 
ments, Special  Acts.  \^th  Copious  Notes.  Third  Edition.  By 
FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Ten^de,  Esq, 
Bairister-at-Law.    Royal  Sva     1884.  82f. 

"  To  those  concerned  in  getting  up  companiea.  the  aanstanoe  glTen  bj  Mr.  Palmer 
must  be  Tery  valuable,  because  he  aoea  not  confine  himaelf  to  bare  preoedenta,  bat 
by  intelUgent  and  learned  commentazy  lighta  up,  aa  it  were,  each  atep  that  he  takea. 

.    .    There  is  an  elaborate  index.**— law  9%mm, 

"  To  those  who  are  acquainted  with  the  first  edition  we  reeommend  the  second 
edition  as  a  great  improvement." — Law  Jowmai, 

Prideaux's  Precedents  in  Conveyancing.— With 

Dissertations  on  its  Law  and  Pnctice.  Tw^fth  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  Acts,  1881, 1882, 
the  Settled  Land  Act,  1882,  the  Married  Women's  Pr^Mity  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  By  FREDERICK  PRI. 
DEAUX,  late  Profeasor  of  the  Law  of  Real  and  Penonal  Property 
to  the  Inns  of  Court,  and  JOHN  WHITCOBCBE,  Ea^rsL,  Bairis. 
tenhat-Law.    2  vols.    Royal  8to.    1883.  9Ll(k, 

**  The  most  nsefnl  work  out  on  Conveyaiieing." — Law  JavmaL 

"This  work  is  accurate,  concise,  dear,  and  comprehenaiTe  in  acope,  and  we  know 
of  no  treatise  upon  conveyancing  which  ia  so  generally  uaaftd  to  the  practitknier."— 
law  Times. 

'*  Tlie  condaeneaa  and  scientific  precision  of  these  Precedents  of  til^  Future  are  at 
once  pleasing  and  startling.  ....  The  Valuable  Disaertationa  on  tiie  law  and 
practice,  which  have  always  formed  a  feature  of  these  Tolumea,  have  been  revised 
thoroiiflrhly."— Loir  MagaxUu, 

**  The  student  who,  in  good  time  before  hia  examination,  can  peruse  Uiese  most 
valuable  diMcrtations  and  refer  to  some  of  the  pncedcnta  will  nave  an  immense 
advantage  over  those  who  have  not  done  so.'*— law  StmdmUt  JaumaL 

\*  AU  Uandard  Law  Works  are  Ixpt  in  Stock,  w  law ea^amdoOerhindmgi, 
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CONVICTIONS.— ^Paloy^  La^w  .mnd  "Practice  of  Sum- 
mary Convictions  unlier'tliB  Summary  J  uris* 
diction  Acts,  1848  and  187Q;  inclading  nooeedingi 
pwiiininMy  And  nibseqiMBt  to  OoiiTi6fticMii,  and  ilie  iip|MHiii1inil  w 
6i  conviotliig  Mj^;iatnitoB  and  their  Offioen,  with  Votmi.  Sixth 
Editum.  By  W.  H.  MAONAICABA,  lUq,,  Btanh^bn-tX-lMw^ 
1>emy  8to.    1879.  1{.  4t, 

Tampler. — Vuie  "  Siwimwy  OowirttoM.' 

^^igram.—FMie  *<  Jiattoe  of  tbetFMMo." 
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JOQRONWB.  Jarvis  on  tha  Olfioo  .and  Huiias  jof 
Coroners.— With  FonM  Mid Pkvoadwti.  Foorth  BdWon.  Jtw 
ILE.MELSH£IMBB,£fli^,Sttnkfeff.«t.LMr.  .Ftortdvo..lttO.  Hi. 

006TS.— Morgan  and  'Wurtzhurg's  Treatise  on  Jtha 
Law  of  Costs  in  tiie  Chanceiry  Division  oT.the 
Jiigh  Court  of  Justice.— 3eiiig  the  Seoond  EAtioii  of 
Morgan  and  Davey's  GostB  in  Chanoeiy.  -With  an  ApotBdl^ 
coBt^niag  Fonns  and  PlrooedBiifeB  ot  Wm  of  Cottik  Bv  .the 
B^t  Hon.  OEOBGB  OSBORNE  ICOEGAN,  cm  cl  Her 
Majesty's  Ckmnsel,  Jler  Maiea^s  Jad|ge  AdYOoate  Qanm^  .and 
E.  A.  WOBTZBUBO,  of  LuMxdails  Imb,  Esq^  Baaister4it;JLMr. 
DemySyo.    1882.  LSOt. 

••Oumot  laU  tobe  of  um  to  nallritw  sart  tfaifar  Clisnninfi  msnat^i^g  tUm/^^-w.tm 
Timiu. 

Scott's  Costs  in  the  *Kigh  xGouKt  of  .Justtoe 
.and  other  Courts.  Fovlh.EdilMB.  By  JOHN  SCOTT, 
^  the-Inaer  Temple,  Esq.,  Barriater  atiLaw,!  Kfpertar.  of  the  Cknn. 
^Mon  Plsas  DiYisiQii.    Itemy^Siro.    £880.  U  6t. 


''^Mx,  Boetf a  i]itradttet«ii7  netss  are  Twy  viiiiil,  aadittiewwkdaaow  aeoBupendlum 
im  tin  law  and  practice  regarding  coeti,  as  well  as  a  book  of  presedsais.'V^ao  TImM 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  theChanoeryy  Queen's  Bench. 
Probate,  Divorce  and  Admiralty  Divisions  of 
the  High  Court  of  Justice ;  in  Conyey(aaoioff;<lhe  Crown 
Office;  Lunacy;  AxfaitratioQ tinder  the  Laiida  CUMiaea  OoMolidation 
Act ;  the  Maycnr's  Court,  London ;  the  •  County  Oovtta;  the  BriTT 
Cooneil ;  and  on  Paaang  BaaidiMwry  asid  Swnsoarfon  AoooimlB ;  with 
Scales  of  Allowanoea;  Kales  of  Court rekting  taCeats ;  Fooarof 
Affidavits  of  Increaae,  and  of  Ol^jectiona  to  TaTatimi.  Fomth 
Edition.  By  WiL  FBANK  SUMMEBHAYS,  and  THQBNTON 
T00600D,  Solicitors.    BoyalSro.    1888.  U  8i. 

**  On  leaking  through  this  book  we  are  stmdc  wittx  the  mlnntenass  wllh  which  the 
eostaare  enumerated  under  each  heading;  and  the  '  Tsble  of  Contents  *  Shows  that  no 

aalrfect  matter  has  been  omitted We  have  no  doubt  the  wdrk-.will  meet 

with  the  same  approyal,  and  be  as  usefal  In  theSolioltora  oflbce,  as -.iMrstolDn."— 
LcuoJounuU. 

"Webster's     Parliamentary    Costs. — ftiisti   BDb, 

Weotien  Petitiooa,  Appe4b,  iBoaw  of  Loida.     By  SDWABD 
WBBSTBB,  Esq.,  of  ma  -tlaadiv«Bd  Jfaaninaaa'  Ofiae.    Fourth 


Edition.     By  C.  CAVANAaS,  Baq.,  Bwrister^at-LMr.     Author 
of  "  The  Law  of  Money  SuiiiHiss      Bset^vo.  'HSBl.  20t. 

**Thiseditlon  of  swell  known  weac.is  In.neat pntanew  poMHsatlnn;-aad  it 
eontains,  now  printed  for  the.flist  tine,  the'Kue  ofFasa  obaiged  at  the  Hoass<  of 

Lords We  do  not  donbt  that  Padismentsry  agents  wlU  Iknd  the  work 

eminenkty  usefuL" — Lom  Jcfwrval. 

•  •  AU  $Umdard  Law  Work$arei^m8iackrinlmacaVat^oiktrhMdui§t. 
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COUNTY  COURTS.— Pitt- Lewis'  County   Court   Prac- 
tice. — ^A  Complete  Prtetiee  of  the  GoiulyCoiirti^  fa^tMimg  Admi- 
ralty and  Bankniptoy,  embodying  the  Acta,  Rules,  Fonna  and  Goats, 
with  Additional  Forms  and  a  Full  Index.    Seoond  Edition.  By  G. 
PITT-LEWIS,  of  the  Middle  Temple  and  Western  Circoit,  Esq., 
Barrister-at-Law,  sometime  Holder  of  the  Stadentohip  of  the  Four 
Inns  of  Court,  assisted  by  H.  A.  De  Coltab,  Esq.,  Barrister-at- 
Law.    In  2  parts.    Demy  Byo.    188S.  21  lOt. 
*«*  Part  /.,  vfith  TaJbU  of  Oaiet,  Index,  dre.,  told  teparaidy,  price  80t. 
^   This  Edition  deals  fully  toUh  the  Employtr^  LiabilUy  Act,  and  it  the 
only  County  Court  Practice  which  contains  the  County  Courtt  {Cotti  and 
Saiariet)  Act,  1882,  the  important  legidation  {at  to  Married  Women' t  Pro- 
perty BiUt  of  Sale,  Inferior  Courtt*  Judgmentt,  dx,)  of  the  Settion  of  1882, 
and  alto  the  County  Court  Hulet  of  March,  1883. 

'*  It  if  very  clearly  written,  and  if  always  praotical.  The  Index  if  Ysxy 
elaborate,  and  there  ii  an  excellent  tabular  Index  to  the  County  Court 
Acts  and  Bjdw.^-^SolicUor^  Journal 

"One  of  the  best  booka  of  practice  which  if  to  be  foimd  in  car  legal 
literatiire."-->Zaio  Timet. 

"We  have  rarely  met  with  a  work  diaplaying  more  honect  indvctiy 
on  the  part  of  the  anthor  than  the  one  before  ns." — Law  JoumaL 

**  Mr.  Pitt-Lewis  has,  in  fact,  aimed— and  we  are  glad  te  say  ineeeis 
fUly— at  providing  for  the  Gonnty  Conrts'  practitioner  what '  Chitty*! 
Archbold'  and  '  Daniell's  Chancery  Practice'  have  long  been  to  practi- 
tioners  in  the  High  Conrt" — Law  Magazine, 

^*  The  complete  County  Court  Practice." — City  Prett. 

CR  MINAL  LAW.— Archbold'8  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  SUtntes,  Pkeoedents  of 
Indictments,  Ac,  and  the  Evidence  necessary  to  support  them. 
Nineteenth  Edition.  By  WILLIAM  BRUCE,  Eao.,  Banister-afc- 
Law,  and  Stipendiary  luigistrate  for  the  Borongh  of  Leerla.  Demy 
8Ya    1878.  ILlUtki. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— IHnth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister-at-Law.    Boyall2mo.     1878.  1L11«.M. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  ol 
Her  Majesty's  ConnseL    8  toIs.    Royal  8vo.      1877.      5L  15s.  M. 

'*  What  better  Digest  of  Criminsl  Law  could  we  possibly  hope  for  ttaaa  'Rnssell  ob 
CiimecT '  **— <Kr  /omsf  FUeiamei  £^pA«n'«  8pmh  <m  CbdUUatwm, 

'*  We  are  anased  at  the  palieoce,  intfiutry  and  skill  which  are  exhibited  In  the  ooOee- 
lloii  and  arraogement  of  all  this  auus  of  learninf  .'— 2)ht  Times, 

Shirley's  Sketch  of  the  Criminal  La^/v.— By  W. 

SHIRLEY  SHIRLEY,  M.A.,  Esq.,  Barrister-at-Law,  Anthor  of 

'*  Leading  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  M.A., 

B.C.L.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1880.  7f.  6d. 

*<  As  a  primary  introduction  to  Ciiminal  Law,  it  will  be  fonnd  Teiy  acoeptable  io 

Students."— JLow  Student*'  Journal 

DECISIONS  OF  SIR  CEORCE  JESSEL.-Peter's  Analysis  and 

Digest  of  the  Decisions  of  Sir  Geoi?ge  Jessel 

late  Master  of  the  Roll« ;  with  Full  Notes,  References  and  Com* 

ments,  and   copious    Index.     By  APSLEY   PETRE    PETER' 

Solicitor,  Law  Society  Prizeman.    Demy  8va    1888.  16i> 

*'  The  effect  of  the  various  decisions  is,  for  the  most  part,  fairly  and  aocmatelT. 

stated,  and  in  many  cases  the  analysis  is  searching  and  cumplote.  .  .  .  The  anthers 

notes  and  references  to  the  various  decisions  are  good.**— law  Tinus. 

DECREES.— Seton.—  Vide  "  Equity." 

\*  AU  standard  Law  Workt  art  hq)t  in  Stod:,  in  law  calf  and  other 
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OIARY«— La^nryer's  Companion  (The),  Diary,  and  Laiv 
Directory  for  1884.— For  the  use  of  the  Legal  ProfeHioii, 
Fablic  Companiei,  Jnstioee,  Merchants,  Estate  Agents,  Anotloiieen, 
Ac.,  fto.  Edited  bj  JOHN  THOBiPSON,  of  the  Inner  Tenqda^ 
Esq.,  Barrister-ttt-Iiaw ;  and  contains  Tables  of  Costs  in  Conyey- 
ancing,  Ac,;  Monthly  Diary  of  County,  Local  Government,  tid 
Parish  Business;  Oaths  in  Snpreme  Court;  Summaiy  of  Legis- 
lation of  1883;  Alphabetical  Lidex  to  the  Practical  Statutes;  » 
Copious  Table  of  Stamp  Duties;  Legal  Time,  Interest,  Disoount^ 
Income,  Wages  and  other  Tables ;  Probate,  higBiOj  and  Suooeasloo 
Duties ;  and  a  variety  of  matters  of  praoUoal  utibty.  PuBLnraxD 
Ahhuallt.    Thirty-dghth  Issue.  {Now  readjf,) 

C<mtahis  the  most  complete  Ust  published  of  the  English  Bar,  and 
London  and  Country  SolioitcMrs,  with  date  of  admission  and  appofaitinentB^ 
and  is  issued  in  the  following  forms,  octavo  sise,  strongly  bouna  in  doth : — 

s.   d, 

1.  Two  days  on  a  page,  plain 6 

8.  The  above,  istebleaymd  for  ATmnuvon 

8.  Two  days  on  a  page,  ruled,  with  or  without  money  ftnlnmnM 

4.  The  above,  DfTiBLSAyiD  for  ATTranAVCiB .... 

5.  Whole  page  for  each  day,  plain 

6.  The  above,  nnxBLiAyiD  for  Attindavoib 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols. 

8.  The  above,  intiblbavxd  for  Aitindanoe8         .  • 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  ools. 

The  Diary  contains  memoranda  of  Legal  Butineu  throughout  the  Tear, 

■    **  An  ezoeUent  -work."— 2!he  Ttmu. 

'*  A  pabUofttion  which  bsa  lose  ago  aecored  to  itself  the  &Toar  of  the  proAssioa,  and 
which,  M  heretofore,  justifies  by  Its  contenta  the  title  aSBttmed  by  It."— law  JournaL 

'*  OontainB  all  the  information  which  could  be  looked  fbr  in  such  a  work,  and  givea  it 
In  a  mott  oonrenient  form  and  Tory  completely.  We  may  nnheattatfaigly  reeemmeod  the 
work  to  oar  readers."— Sofitfitort*  JounuU. 

*'The  *  Lawyer*!  Oomiwnion  and  Diary'  is  a  book  that  onght  to  be  in  the  pomeerion  of 
erwy  lawrer,  aad  of  every  man  of  bosineia." 

**The '  Lawyer's  Companion '  is.  indeed,  iHiat  it  is  called,  for  it  oombinee  everything 
rsonlred  for  reference  in  the  lawyer'a  caoe."— Loif  Ttmu, 

"  It  Is  a  book  without  which  no  lawyer'a  library  or  office  can  be  complete."— /rifA 
Law  Timet, 

DICTIONARY.— The    Pocket    La^w    Lexicon.— Explaining 

Teohnical  Words,  Plirases  and  MMfims  of  the  English,  Scotch  ana 

Boman  Law,  to  which  is  added  a  complete  List  of  Law  Reports 

with  thebr  Abbreviations.    Second  Edition,  Revised  and  Enlarged. 

By  HENRT  6.  RAWSON,  B.A.,  of  the  Inner  Temple,  Esq.,  Bar- 

rister-at-Law.    Fci^.  8va     1884.  6s.  M. 

*'  A  wonderful  httle  legal  Dictionary."— /ndennaiir'^  law  atudmt/  Jomtud, 
**  A  very  handy,  complete,  and  useful  little  vrork."— AUttrdoy  Review, 

AA^harton*s  La^nr  Lexicon.— Forming  an  Epitome  of  the 
Law  of  England,  and  containing  full  explanations  of  the  Teohnical 
Terms  and  Phrases  thereof,  both  Ancient  and  Modem  ;  including 
the  yariou*  Legal  Terms  used  in  Commercial  Busii  ess.  Together 
with  a  Translation  of  the  Liatin  Law  Maximr  and  selected  Titles  from 
the  Civil,  Scotch  and  Indian  Law.  Seventh  Edition.  By  J.  M. 
LELY,  Esq.,  Barrister-at-Law,  Editor  of  '^Chitty's  Statutes,"  &c. 
Super-royal  8vo.    1888.  IL  18«. 

"  On  almoat  eveiy  point  both  student  and  practitioner  can  gather  information  from 
this  invaluable  book,  which  ought  to  be  iu  every  lawver's  ofBoe." — OiMon't  Law  Jfotte, 

'*  As  it  now  stands  the  Lexicon  contains  hU  it  need  contain,  and  to  thooo  who  value 
such  a  work  it  is  made  more  valuable  stilL"— Xaw  Tumee^  June  2,  1883. 

*^*AU  Handard  Law  Work$  an  hept  in  Stodt^  in  law  eaff  and  othir  bindings. 
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AIQESTS.— BcKiford.— F«le  "KTimfa^tJiin  QuidM." 

fhitty'8  Iniaex  to  all  the  .Reported  Cases  deddeif 
.  in  the  teyenJ  Oocuia  of  JBSqidi^  in  Kmjiind,  the  Tnwj  GoancO,  and 
the  Booae  of  Loidi^.wiUi  m  •elantioin  of  Iidsh  Cmob,  on  or  relating 
,to  ihe  Principlee,  FUadlng,  and  Praotioe  of  Eqnity  and  Baakmptcj ; 
itcan  the  earliest  periooT  The  Fonzth  Edition,  wholly  reTiaed, 
zedaBsified  and  hnni^t  down  to  jSbe  date  of  pnblmtion  hj 
WILLIAM  FRAIS  JONES,  KCL.,  MJL,  and  HENBT 
EDWARD  TTTB8T,  B.O.L.,  HA^  both  of  Linooki'e  Inn,  Esqnt, 
Banistersrat-Law.    Yolmne  L    Bvr.  8vo.    1888.  U  lit.  6d. 

*«*Ihii  Volume  eo^Uiai  tho  l&tlef  **  Abandeninm''  to  '*  Bank> 
rvptcy."    The  Title  Bankniptty  li  aH)lompl«te  UgMt  of  til  eaiM 
inolnding  the  Deoiaionf  at  CotwnonLaw. 
Volwne'II.  ia  in  Ike  praM,-«Bd  wlU'he  inned  ihorttj. 

*9^ishex*'8  Digest  of  Reported  Decisions  in  all  the- 
Courts,  with  a  Selection  from  the  Irish;  nM 
references  to  the  Statutes,  Rules  and  Orders  of  Courts  from  1766? 
to  1883.  Compiled  and  arranged  by  JOHN  MEWS,  aanited  by 
CECIL  MAURICE  OHAPHAir,  HARRT  HADDBN  WIOSX» 
SPARHAM,  and  ARTHUR  HQRATIO  TODD,  Barristen^it. 
Law.  {Mn  l&e  prea-y 

Mews'  Digest  of  the  Reported  Decisions  for 
the  year  1888.  By  JOHN 'MEWS,  Esq,,  Bannter4Kt.Iiaw. 
Royal  8to.    1884.  16f. 

Notanda  Digest  in  l^a^^^  Equity,  Bankruptcy,. 
Admiralty,  Divorce,  and  Probate  Cases.— By 
H.  TX7D0R  BODDAM,  of  the  Imht  Tsnple,  md  HARRT 
GREENWOOD  and  E.  W.  D.  MAN80N,  of  UMofakrA  Ian,  Jbqn., 
yfMTJsteroat  ^T  tn^' 

Third  Series,  1878  to  1870 lnfilQ0hre,hAlf-bMiidL  i^UlUOd. 

Ditto,  Fourth  Series,  for  the  yiMaU77, 1878, 187^,1880,.  1881, 188)^ 
and  1888,  with  Index.  Muk,  ■sT/ll.^U. 

Ditto,  ditto,  for  1884.  By  E.  W.  ID.HCAMBOH.aiid  PBOCTEB 
T.  FULMAN,  Eaqrs.,  BanwitsrsiiitiT#w.  Elidn  Qo|^.Md'Two 
Indexes,  or  Adhesiye  Cm  for  JbMSvtisB  in  TtwtrBttMs  {nrithent 
Index).    Annual 8ubsofip4aoD,payable inadyMiee.  MUt^^ ^It, 

*«*  The  numbers  are  issued  every  alternate  month.  Biflfa 
number  eonUins  a  oonaise  aoaMs  df  eiwry  case  repertad  in  the 
law  RtpoHif  Law  JmmmU,  liU%  Jg#iiriy,  thaw  iftaMs^^and  the 
Jriih  Xow  Aportt,  np  to  iiid  iaelifling  .the^assa  gontaiMd  in  the 
parts  for  (he  currsat  month^jailh  rtf  aimisss  itP'Teg>4iaoki»^tatntei^ 
and  the  Law  Reports  Conwlidated  Bjgatt,  and  «n  ^AinuBRiGAL 
INDEX  of  the  subjects  eontaln0d  ur  aaoamicBM. 
DISCOVERY.— Hare's  Treatise  on  tlae  j:>iaoawery  of 
Evidence.— 'Second  XdMoo.  ^y  SEOBBLOGK  HABE,  Bar- 
rister4kt-Law.    Post  8vo.    1877.  ISi; 

Sicliel  and  Chance's  Discovery.— The  Iaw  relating  to 

Interrogatories,  Production,  Inspection  of  Doonments,  and  Sis- 
oovery,  as  well  in  the  Superior  as  in  the  Inferior  Courts,  together 
with  an  Appendix  of  the  Acts,  Jorms  and  Orders.  By  WALTER  S. 
SICHEL,  M.A.,  And  WILLIAM  GHANC%  mX,  Baqrs.,  Bar- 
risieiB-at-Law.    J)emy8vOi    1888.  I2t, 

"  13ie  work  will,  we  think,  be  Teiy  useful  in  nrsetioe,  sad  may  be  oonfide&tl 
rMommended  for  use  in  judges'  chambers."— Xai«  Tbnm. 

'*  It  will  be  of  mueh  use  to  praetitkMierB  tobe  abto  to  find,  as  we  do  in  tke.work 
before  us,  an  intelliRent  sooount  of  the  whole  Mtef  deflta&MM.''>-^Macilon'  JnmmL 
*'  It  is  evident  that  this  wosk  is  the  lesnit  of  muiih  csnfUl  and  ril'ntii^^nc 
research,  and  we  can  confidently  reosnunend  It  as  a  sareful  and  eonfiiikiit  com- 
pendixim,  and  particularly  as  likely  to  be  of  material  sariwtsnce  to  those  who  an 
.  mush  engaged  in  judges'  ehambexs  er  in^e  eounty  eeurts."— law  MfaguMine. 
*•*  AU  itandard  Law  Work* are  kept  tn  Stock, inkmca^and other  bimduigi. 
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•DIVORCE.— Bro^nrne's  Treatise'  on  thef-  PHnclpleft 
and  Practice  of  tha  Court  fbi*  Divorce-  and 
Matrimonial  Causes t—liVith'  tk*  StaAaten,  Bnlir  Few 
•Dd  Forms*  Nlatkig'  th««tow  A>Bfth  BditioB.  Bj  OEORGB 
BBOWNIS,  Esq..  BwtfrttMiU:iMr9    D«mT  8ftK    1880.  12.  U. 

"TbttMoicis  aelMUVPff«etlcal^aad,ioftf  wwehaitebtenttMetotMlttyao^^ 
.  o^  dtroroe  law  and  pgootdiw.*'    SoUttton^jMumoL 


OQlMICIl<^Dicery  on  the-LanAr  of  Domieil  as  eTbranch 
of  the  Lav^'orBnglandi  stated  in  ther  ft>rm  of 
Rules.— Bj  A.  V.  jyiOWT,  B.O.L.,  BMxiftoMt-Li^ir.  Author  of 
**  BizlaB  forthe  Meottonof  Birtiflst6  anrAetfon."  "D&ooy  8vo.  1879. 18f. 

MSdMS^nrOTw—Goddlnrd's  Treatise    on  the  I^cpv^  otf 

SriEisementS.— By  JOHN  IIBTBOXTKN  OOBDABD;  OittL 

HnrlrtflMjfc-LMr.    Seaoad  Bdition.    D«msr8TQr    1877.  lik 

*'TI*  book  is- iitf»laabl»t  whtn  the  ohm MWdltfUtte  aalkor  hM-taknr  indat  :t» 

mmMtn  nlM  the  law  ironldlwtr  tiroaglit  InU  qMHIon.''-'Zai» /— rwoii* 

*'No«hM«  haa  tlM  io^Jmi  bMtt  trtatod  m  eifcwmNtly,  an4,  .wv  nay  aii,  mt  ■aliMlS> 
ttUj,  aabf  Mr.  OoddarA.  We  reeomiMBd Itto  tlMrmoel'eaMfiAatwIyortba'lavvliilSit, 
"  •■  to  tiM  Hbrary  of  tiM  pfMUtteBar."— £«a>  "* 


'CCCLE8IASTICM.  LAVT.— Dodd's  Burial  and  ottier 
Church  Fees  and  the  Bttrlal  Act,  1880^-*-^mk 
NbtML  By  J.  T.  DODB,  M.A.,  BMvktet-a»-Law.  B6yia  IttMfc 
1861.  4i 

Phillimore's  (Sir  R,>  Eoeleslastical  Lavn  -^  The 
BodanaBtkml  Lmt  of  the  Cnmroh  of  England  Witt  dbpplemeat^ 
ooBlOiiiiig  the  Sta)tato0  Mid  Dectaioni  to  end  of  1876.  By  the 
Bight  Hon.  Qtm  BOBEBT  PHILUMOBE,  D.aL^  2  vok.  8vo. 
18f8.7e.  81  7t.  e<i. 

QLECTIONS — Carter's  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  with  Notes  and  an  Index.  Edited 
by  JOHN  GORRIE  CABTEB»  Esq.,  Beoorder  of  Stamford.  Totuk^ 
ingaBnpplementto    BogemonElecdons."  Boyal  12mo.  1888.    St. 

**Mr.  Carfcer'B  notes  are  ex^^cit,  and  serye  the  useful  purpose  of  dearly  Indicating 
il  altentlons  in  the  law."— 2%«  Lam  lima, 

FitzGerald.— Fiefo  "BuBot- 

Rogers  on  elections.  Registration,  and  Blection 
Agency. — Hibieenth  Editioii,  inehiding  PKronoire  and  Mnnl- 
dpAl  EleetionB  and  B^iiatration.  With  an  Appends  of  StoiiutM 
and  Forms.  By  JOHN  OOBBIE  OABTBB,  of  the  Inner  Ttentop 
Biq.,  Barri8ter4i«-Law.    Boyal  12me.    188a  U  IStb 

**PiBtltion  has  been  added,  setting  forth  the  procedure  and  the  decMeas  on  that 
"  MMsct ;  and  the  statutes  peuned  since  the  last  edition  are  explained.''— fVs-fVnMt. 

**A  bcx^  of  long  stondmg  and  for  inf ormatioQ  on  the  oomm«Hi  law  d  tieetlonS|  of 
which  it  contains  a  mine  ot  extracts  from  and  rafersnoes  to  the  older  authorities, 
Win  slways  be  resorted  to."— law  Journal 

tf£OTRIC  LIQHTINC«-Cunynghame's  Treatise  on  the 
Law  of  Blectric  Lighting,  with  the  Acts  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Model 
Provisional  Order,  and  a  set  of  Forms,  to  whioh  is  added  a  Beecr^ 
tion  of  the  Principal  Apparatoe  used  in  Eleotric  Lightings  with 
ninstrations.  By  HENBY  CUlTlSrNGHAME,  Barrister-at-Law. 
Beyal  8va    1883.  12t.  6d 

BMfCOYEIB*  LIABILITY  ACT^^MaodonelL-FMfe^Mairterand 
Servant." 
Smith.— FuJs  '►Negiiffenoeu'^ 

'^^AXttUmdard  Law  Wark$  tire  kept  in  SMt^Jn  Jam  eaXf  'vHd'oOiir  6<inliim, 
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CQUmr.Mi  Ftiie CHANCERT. 

Chitty's  Index.-  fide  "  DigMto." 

Seton'8    Forms    ot   Deerea8|   Judgments,  and 

Orders  in  the  High  Court  of  Justice  and  Courts 

of  Appeal,  hAYiag  eipedal  refawoe  to  tbe  CbMootarj  DMrioa, 

with  Practical  NoteiL    Foutii  BAtktt.    By  K  H.  LKACH,  Km.. 

Senior  Bcgfatnr  of  the  C^MiesnrDiTirios;  P.  O.  A.  "IllLIJiJCk 

ol  the  Ininr  Temple,  Kkj.  ;  aadtfaehito  H.  W.  IfAY,  Siq. ;  ne- 

oeeded  bj  J  AMES  RASTWIGK,  of  liMofai'e  Iim,  Biq^  BMiklan- 

at-Lftw.    2  Yolk  in  8  ytta.    Bajtl  9w^    1877—79.  4L  lOt, 

*«*  VoL  n.,  Psrta  1  and  8,  Mpanitdj,  price  each  IL  l(k 

"The  Iditon  of  this  new  edition  of  SetondeMrr*  moeh  pniM  te  wbat  te  almoat,  if 

not  aheolntely,  en  innoretlon  in  lew  books.  Ihtraetingof  eqy  division  of  tbsirsaMeet 

thnr  beve  pro  ptominentlr  f orwexd  the  resolfc  of  tiie  letest  (urlstom,  snitliim  the  lew 

ee  ntr  ee  ft  is  secerteined,  thus  aToiding  mnchoeetoes  refapence  teoldar  ceses.    .    . 

Ihflre  oui  be  no  doolii  thet  in  e  book  of  pnctloe  like  Setoo,  ft  ie  nroch  more  Important 

Id  be  aUe  to  see  at  once  what  the  law  is  than  to  know  how  it  has  become  what  it  is ; 

and  tiie  Editors  baTe  evidently  taken  arsat  peine  to  cany  oat  thia  principle  in  pre- 

§■11 11  lift  the  law  on  each  diTision  of  thefr  lahoun  to  their  readers.'*— Tftt  fisiw. 

'<  Ofall  the  editions  of  Seton' this  Is  the  best  .  .  .  We  can  hanOj  apeak  too 
Uglihr  of  tiie  industry  and  intelligenoe  which  have  been  baatowed  on  the  preperatlon 
oflhenotea."— SoUdtore'  JountaL 

**'Bow  the  book  is  before  us  oomplete ;  and  we  advisedly  say  cieayfrti,  becaose  it 
hasaearoelyeTerbeenoar  fortune  to  see  a  more  eeseplclf  lawbook  than  uia.  Bzten- 
slre  in  splMre,  and  ezhaustiTe  in  treatise^  comprehensive  in  matter,  yet  appoaite  in 
details,  ftpresents  all  the  f eaturee  of  an  excellent  wotk  .  .  .  The  index,  exund« 
ing  over  tf%  pagea.  is  a  model  d  comprehensiveness  and  aceaia^."— Iiav/wniaiL 

Smith's  Manual  of  Equity  Jurisprudence.— 
A  BiMiiial  of  Eqmty  JmiapriideBoe  lor  Pnotitionen  and  Stadenta, 
f oimded  on  the  Wonui  of  Btoty,  Speooe,  and  other  wiiteta,  and  on 
more  than  a  thoaaandsafanqnent  oaaei^  oompciifaig  the  Fandamental 


Prinoiplea  and  the  pofaita  of  Eqoi^  nioallT  oooorring  in  Genenl 
Praotloe.  By  JOSIAH  W.  SMITH,  KOJL,  Q.a  Thirteenth 
Edition.     12mo.     1880.  ISt.  6dL 

"There  isBodiifidsbig  the  tmth;  the  proper  mode  to  vse  this  book  is  to  lean  its  pages 
by  heart."— few  Magasiitt  and  Rt9itiff» 

''It  win  be  fonnd  as  useful  to  the  praetitioner  as  to  the  stadeaf -gsMcilers'  J^wnmL 

Smith's  Practical  Exposition  of  the  Principles 

of  Equity,  illustrated  by  the  Leading  Becdaions  thereon.    For 

the  uee  of  Students  and  Practitionera.    By  H.  ARTHUR  SBOTH, 

M.A.,  LL.B.,  Esq.,  Barruter-at-Law.    Demy  8to.    1882.  aOi: 

"  The  book  seems  to  us  to  be  one  of  great  value  to  students.  "->&»Neitarir  JmmaL 

"  This  is  a  most  remarkable  book,  oontaininff  in  a  reasonable  space  more  ix^or- 

mation,  and  that  better  arranged  and  conveved,  than  almost  any  other  law  book 

of  recent  tlmee  which  has  come  under  our  notice."— Astwrti^  Barim, 

EXAMINATION  QUIDES^Bedford's  Guide  to  the  Pre- 
liminary  Examination  for  Soiicitora— FonrOi 
Edition.    12ma    1874.  N^Z^ 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  in  Latin  Grammar,  Arith- 
metic, French  Gramnnar,  History  and  Geo- 
graphy, with  the  Amwen.  Seoond  Edition.  I>emy8TO.  1882. 18f. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.    1872.  Aei;  8t. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.   Demy  8vo.    1879.  U.  6d. 

Bedford's  Final  Examination  Guide  to  Bank* 
ru  pt c y.  —Fourth  Edition.  {In  pmaruiMn,) 

Bedford's  Student's  Guide  to  the  Ninth  Edition 

of  Stephen's  New  Commentaries  on  the  La^ws 

of  England.— Third  Edition.    Deiny8ya    1884.         7«.  9d. 

\*  AU  ttandard  Law  Work$  mn  kept  in  Stocky  in  (M0oa{f  and  o<4cr  Midtafgi 
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EXAMINATION  QUIDES.- 

Bedford's  Final  Examination  Digest :  conUining  a 

Digwt  of  the  Final  Examination  Questiona  in  matters  of  Law  and 
Prooedure  detennined  by  the  Chancery,  Queen's  Bench,  Comn  on 
Fleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Beal  and  Personal  Property  and  the  Practice  of 
Conveyancing,  with  the  Answers    8vo.    1879.  18*. 

"  Win  fomlah  studonts  with  a  iMigt  armoury  of  weapons  with  which  to  meet  the 
attacks  of  the  esaminera  of  the  Inoorjporated  Law  Sodeity."— Z«w  Timtt. 

Haynes*  Lectures  on  Banlcruptcy;  originally  de- 
livered before  the  members  of  the  Liverpool  Law  Students*  Abmo- 
dation.  By  JOHN  F.  HAYNES,  LL.D.,  Author  of  the  "Student's 
Leading  Cases/'  Ac.    Royal  12mo.     1884.  5s, 

Haynes  and  I^Ielhann's  Honours  Examination 

Digest,  comprising  all  the  Questions  in  Conveyiuicing,  Equity, 

Common   Law,    Bai&ruptcy,    Probate,  Divorce,  Admindty,    and 

Ecdesiastical  Law  and  Practice  asked  at  the  Solicitors*  Honours 

Examinations  since  their  establishment  to  the  present  time,  with 

Answers  thereto.    By  JOHN  F.  HAYNES,  LL.D.,  Author  of 

"Chancery  Practice,"  "The  Students'  Leading  Cases/'  Ac.,  and 

THOMAS  A.  NELH AM,  Solicitor  (Honours).  Demy  8vo.  1883.  Ifif. 

*'  Students  going  in  for  honours  will  find  this  one  to  their  adviuitage."—  Law  Thma. 

"  Answers  are  appended  which,  Judging  from  an  examination  of  several  of  them, 

appear  to  be  careful  and  accurate."— SoTtcflort'  Journal. 

Shearwood's  Law  Student's  Annual  (Second  Tear). 

— Containing  the  Questions  with  short  Answers  to  the  Solicitor's  and 

Bar  Examinations,   1882—1883,  with    Remarks   and  Comments 

thereon.     A  list  of  Books  suggested  for  Students,  Cases  and  im- 

piDrtant  Statutes  for  the  year,  Extracts  from  Law  Students'  Debating 

Societies,  and  the  Prize  Essay  and  Prize  Answers  to  the  Questions 

set  last  year.    Edited  by  JOSEPH  A.  SHEARWOOD,  Esq.,  Bar- 

rister-at-Law.    Demy  8vo.    1884.  5i. 

"This  is  a  book  of  a  thorough  character.    .    .    .    Much  care  and  labour  have 

evidently  been  expended  on  the  book,  which  will  be  found  of  great  advantage  te 

students."— £<n*  Joun^aL 

'*  We  loiow  of  no  other  manual  which  contains  the  same  quantity  of  information 
in  such  a  oondae  form." — SolicUori  Journal. 

"The  remarks  on  the  examinations  are  very  interesting,  and  there  are  some 
valnahle  hints  as  to  what  books  the  candidate  for  honours  and  a  pass  respectively 
should  use."— ^TAstrn't  Law  NoUt, 


*  • 
* 


A  few  copies  ofihefirtt  issue  may  still  be  had,  price  5s. 


Shearvvood*8  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and  the 

Universities  Law  Examinations.— With  Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEABWOOD,  B.A., 

Esq.,  Barrister-at-law.    8vo.    1879.  fit.  M. 

**  Aay  stodent  of  average  intelUfenoe  who  eoosdeotioosly  follows  the  path  and  obeys  the 

InstmetioDS  given  him  by  the  author,  need  not  flsar  to  present  himself  as  a  candidate 

Cor  any  of  the  eiamtnsttons  to  whieb  this  book  Is  intended  as  a  gnide.*'— low  Jowmal. 

EXECUTORS.— Macaskie's  Treatise  on  ^he  Law  ot 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deoeased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  BCA- 
CASKIE,  of  Gray's  Inn,  Esq.,  Barristerat-Law.  8vo.  1881.  lOt.  6d. 
"  An  able  summary  of  the  law  of  administration,  now  forming  one  of  the  snbjocts 

set  for  ttie  general  examination  for  call  to  the  bar." 
*' Students  may  read  the  book  with  advantage  as  an  intixduHion  to  'Williams,'  and 

bj  jpcaetitioners  not  possessing   the  larger  work   it  will  undoubtedly  bo  found 

userol."— law  JowrwU. 

W^illiams*  Law  of  Executors  and  Adminis- 
trators.—Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Bsqn., 
Barristers-at-Law.    2  yoIs.     Royal  Svo.    1879.  ZL  10s. 

\*  AU  tkmdaird  Laim  TForl»i  ons  &ept  in  Aod;,  tn  (ow  oat/ afid  o(A«r  MndtN^ 


te-        sTgymre  ^  and  ^  aoiiHr  law^  ppbucawons. 

EXTRADITION— Kirchner'sL'Extradition.^BteoQiIBflBf«r» 

nuuit  in  Ektenm)  tooB  lei  l\«iMB  oondu  joBqu'ttii  lor  Janvier, 
1888,  entce  les  NationB  driBi^es,  et  donnaat  1a  solution  pv^dae  des 
dtfficnlMs  qui  peoTent  Biir||;ir  dansleor  apfdication.  Aveo  nne  Pr^ 
fue  de  Ma  GEORGES  L  ACfHAUD,  Avooat  k  U  Oour  d*A^>el  de 
Fhris.  Pablie  loas  las  aoipioea  de  M.  C.  E.  HOWARD  VINCENT, 
Directeur  dea  Aif  Aires  Criminelfai  de  la  Fc^ce  MifitropoHtaine  de 
Londsea.  Fto  F.  J.  KIRCHNER»  Attafih^  k  la  Duactidn.  dai 
AftOraa OriminBUaa.    In  1  toL  (1150 fip.)    BoyalSvo.  fL2g. 

FROTOHS  ACTS>— Bbyd  and  Pearson's  Factors- Acts 
(1828  to  18T7).  With  an  Intoodootion  and  Explanatoiy  Note& 
By  HUGH  FENWICK  BOYD  and  ARTHUR  BEILBY 
PEARSON,  Banri8ter»«i-Law,  and  Joint  Editoia  of  "Banjamin'i 
Traatiae  Off  the  Sale  of  Penonal  Property.*'  Rayallfimoi  1884.    6f. 

RACTOHr  ACra^^Nbtoutt'd  LaMF  relating  to  Fiactories 
and  'Workshops.    Saaond  BffiCion.    12mo.    1879;         9t. 

mRM,  LAW  OF;^Dixon'^  Lacw^  of  the  Farm.— A  Digest  of 

Qasea  connectad  wRh  the.  Laar  ol:  the  Farm,  and  indoding  the 

AgrJcotenral  CnatCTna  ol  Ekig^and  and  Walaa.    Fourth  Edition. 

By  HENRY  PERKINS,  Em|.,  Burlstar-ai-Iiaw.  Sra  18m  U  6f. 

**  Itiiimpasiible  not  to  ba  ttmtk  with  the  artraowtt—gy  rBstawh  tkaiamat  have  baa 

lited  in  the  compQatlon  of  luch  a  book  as  tfais^"— £a«  JommaL 

\*  Supplement  to  above,  containing  the  Agriooltiizal  Hdldinga  (Eng- 
land^ Act,  1883>  with  ezplanatoty  Notes  and  Forma;  together  with 
the;Gioimd  Game  Act,  1880.  Bj  AUBREY  J.  SFSNCdSR^  Esq., 
BaaiiBtar-alpLaai;    Demy  8vo.    1888.  Si. 

IVSCTURES.^— Amose  and  Ferapd  on  theLA^w^-  of  Fix- 
tures and  other  Property.  partaUng.botkxtf  ateal  and 
penonal  Nature.  Third  Edition.  Heviaed  and  jidaptad  to  the  pre- 
sent state  of  the  Law  by  O.  A.  FBRARD  and  W.  HOWLAND 
ROBERTS,  Esqrs.,  Barristara-at-Law;  Demy8Tow  1888:  ISi. 
••'  in  accurate  and  well  written  woit.**— Saherefay  ReHm. 

"The  editora  hare  accompUahed  their  work  satiafactorily^  We  havetMladiia 
new  edition  in  numerous  points,  and  on  these  we  have  found  the  modem  eases  uid 
statutory  proyisiona  carefully  inserted.  "—<8Mieiten'  Jommal,  March  2S;  188C 

raHEIQN  JUDGMENTS.— Piggott*8  Foreigp  Judgnnenta 
their  effect  in  the  English  Courts.  PartT.  Tlie 
English  Doctrine,  Defences,  Judgments  in 
Rem.  Statua— By  F.  T:  PIGGOTT,  M.A.,  IAjML,  Esq., 
Baniatar-at-Law.    Royal  8vo.    1879'-81.    In  2  parts.        EaehlU 

FORMS.— Allen.---Fids  *' Pleading." 

Bullen  and  Leake^— Fuia'<PtaKiMi9." 

Chitty's    Forms  of   Practical   Prooeadinos  in 

the    Queen'a    Bench    Division    of  ther  Migh 

Court   of   Justice:  with  Nataa-  cootainiB^  the-SlatalMb 

Roles  and  Cases  relating  thereto.    Twelfth  Edition.    B^  THQSL 

WILLES  GHITTY.Eaq.3arri8ter«t-Law.  Demy8vo.  1888: 12.18t. 

"The  forma  themaelvefl  are  brief  and  dear,  and  the  notes  aocursta  and  to  the 

polntL'   The  present  edition  bringv  the  book  into  harmony^  with  tJie  new  Rulea  (^ 

Mraoednra.    we  have  tested  It  in  various  ways,  and  ham  found  it  wanting  in  no 

rsspsoti"— law  Journal,  March  82, 1884. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of.  the  HigJn 
Court  of 'Justice  and  on  Appeal  therefrom ; 
with  Dissertotions  and  Notes.  Being  thto  Third  EdiUon  of  "^DHaden 
Chancery  Forms."  By  WILLIAM  HENRY  UPJOHN^  Esq.,  of 
Gray's  Inn,  Ac.,  &e.    Demy  8vow    1879.  22.21. 


lit,  OHANOSRV  jsAsm^  iMsmas^  mo.  u 


HIQHWAYS.-Baker's  Law  of  Highways  in  Bngland 
and  'W^ales^  inahidiBf '  Bricige»Mid  LooomotiTML  Oompfiirfng 
m  BooolBet  ooda  of  tht  MPrend  moridmm  vmdme  eMh>  i— d,  the 
■tetatet  at  leneih  in  an  Apptiid&c;  wttkr  Nolea  of  Cmms,  Fonns, 
Mid  oopfeoB  IsdMC  Bgr  THOMAa  BAS3LR,  of  tha  luNr  Temple, 
Eiii.,  BaRiiler«a*.Lam    Ba7«ll2iiia^    laM.  16t. 

**mil»distlnaCl7a  wril-pfaumed  book^  and  oauat  fill  to  be  uMfAnei  only  to 
NVyon^  Imt  to  thoaa  who  ma^  ba  locally  wigpigiMlig  thaw—ageniaatof  mglKways.'*— 


The  general  pUn  of  Mr.  Baker's  book  is  good.  He  groups  together  condensed 
lemaof  the  efBactofthe  provisions  of  the  ditterent  HIgaway  Aets  relatinffto 
the  same  matter,  giving  in  all  cases  references  to  the  sedJons,  which  are  ptintea  in 
full  in  the  appeiuux.  To  each  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stating  coimisely  the  eAsct  o<  thedeoJaioas.'*    JiMiifii^  Jsarmil. 

Cimmbers'  La^TV  relating  to  High^w^ys-  and 
BiPidges,  being  the  Statatea  in  fott  and  brief  Netoaof  700 
Iieading  OaaeB;  together  wMi  tile  IdghUiqr  Aet,  ISSS.  By  GBO. 
F.  CHAMBERS,  Emi^  Banister-st-Lav.     1879.  12t. 

HU8BAMD  AND  WIFE^Lush'd  Law  of  HuBband:  and 
Wife ;  within  the  Juriadietion  of  the  Queen's  Benehraad  Ohaooeiv 
rSviaioQa.  By  C.  MONTAGUE  LUSH,  of  Gray's  Inn  and  North 
"Rlaatem  Oironit,  Eaq.,  Barriater-afc^Law.    Demy  8vo.    18S4.      20t. 

'*  Looking  to  the  extreme  difficulty  of  the  subfect,  wv  think  the  book  a  T«y  good 
one.** — Law  Journal. 

"  A  lasrliook  of  solid  excellence  .  .  .  yriU,  probably  baaowa  tha  stradwrtfweiit 
on  the  subject"— AUMTdajr  Btnim, 

IMLANO-  REVENUE  CASES.— Highmorefs  Summary  Proi 

ceedings  in  Inland  Revenue  Cases  in  Bngland 

and  VS^ales.    By  NATHANIEL  JOSEPH  HIGHMORE,  of 

the  Middle  Temple,  Esq.,  Baixister-at-Laiir,  aMi  of  the  Inland 

BeveniiA  Depantment.    Boymll2mo.    1888.  8i. 

*' A  coaopleto  treatise  on  proceduM  appUed  to  oases  midsr  the  Bsrvenna  Act,  and  as 
a^Mok^f  practice  it  is  the  best  we  have  seen."— As  JlwMot  qftluJ'^uot,  Jan..  28, 1882. 

IN8IHIANCE;^Amould  on  the  Law  of  Marina*  Insu- 
rance;—Fifth  Edition.  By  DAYID  MAOLAOHLAN,  Esq., 
BarrlBter«t-Iiaw.    2  vols.    Bc^al  8to.    1877.  9L 

<*  Aaa^  test  book,  /  Aaoold '  la  now  all  the  pcaetMkasrcaa  waat)  and  wa  osB^aitalato 
thaeiHer  upon  tha  shttl  with  wUsh  ha  haa  tooarporitaii  tlwaar  dsoliiooa.''— dUusdtask 

Lo'wndes  on  the  Law  of  Marine  IkiBurance.— B{)r 
BICHABD  liOWNDKS:  Attthor  of  ''The  Law  of  General 
Average,"&e.    Second 'Edition;  (Inprq^araHm.) 

Lowndes*  Insurable  Interest  and  Valuations.— 
By  RICHARD  LOWNDES,  Author  of  "The  Law  of  General 
Average,"  ''The  Law  of  Marine  Insnranae,'*  &a  Demy  8vo. 
188^  6§. 

llfFDVtin'IONAL  LAWw*— Amos*  Lectures  on  Inter- 
national Laif^>-By  S3Ean^DaR'  AMOS,  M.A.,  Professor 
of  JtniBpnzdence  (faaWrifng  iJ&ftSROKfckmai  Law)  to  tiM  Inns  of 
Cbnrt,  Ac.     Royai  8to.    1871:  lOi.  (ML 

Dloey^  Vide  "  DomidL"!* 

Kent's    International    Laiwr. »—  Kent^  Oiii—enlaiy  on 

Interaatfonal  Law^.     Edited  b^  J^  T.  ABDY^  LLD.^  Jnd^^  d 

Okmty  Conrts;    Seoond  •  EdMrai    Oitarwa  8^.    1878.        10#.  6cL 

"AkagHhsrDfcASdy  kaapectonned  his  taskia  aaaaaar  trecthy/Of  his  rapataHim. 
benasftdBotonly  te^Lawyaw  aad  LtwaadtBlB,  tor  whea  it  waa^primsrHy 


Hto;baok/«iM 

latinliili  aaa        . 

*«2  AiLttamdmrd  LiM  Wor1»anJBttitm/BU§ek,mlmBCttf(maoi^Umdii^ 
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INTERNATIONAL  LAW.-ami.«ii«l. 

Levi's  International  Commercial  Law.— Bemg  tlie 
PrindplaB  of  MeroMitile  Law  of  the  following  And  other  Ooimtries 
— Tis.  :  England,  Ireland,  Sootland,  Britiih  India,  Britiah  Golooiee, 
Anstria,  B^finm,  Brasil,  Bnenoi  Amt,  Denmark,  France,  Geimany, 
Oreeoe,  Hans  Towns,  Italy,  Netherlands  Norway,  Port^;al,  Pnuna, 
Bnsaia,  Spain,  Sweden,  Switaerland,  United  States,  and  Wttrtemberg. 
By  LEONE  LEVI,  Esq.,  F.aA.,  F.S.a,  Barxister-at-Law,  fte. 
Second  Edition.     2  vols.     Boyal  8to.     1868.  II,  ISf. 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Boyal  8yo.    1884.  12.  It. 

VS^heaton's  Elements  of  International  La^w; 
Second  EngUsh  Edition.  Edited  with  Notes  and  Appendix  of 
Stotates  and  Treaties.    By  A.  a  BOTD,  Esq.,  Baixister-at-Law. 

Anthorof  "TheMerohantShippingLawa."  Demy8vo.  1880.  UlOt. 

**Mr.  Boj6,  the  Istett  sditor.  hs«  sddad  nany  naeftU  notet ;  m  has  Inaeited  in  tba 
Appandiz  patdio  dooamanta  of  pannanant  Talva,  and  ttwra  to  thajoroapact  that,  aa  edttad 
by  Mr.  B^d,  Mr.  Whaatoa'a  fotama  will  anter  on  a  saw  laaaa  of  Ufa.*'— Tike  ftaa. 

**  Both  tt>a  plan  and  aatacnttoa  ot  tha  work  batora  aa  daaaivaa  oommandatton.  .  .  . 
The  taxi  of  whaaUm  ia  praaantad  without  alteration,  and  Mr.  Dana'a  tnmberinc  of  tha 
aat^hma  is  proaenrad.  .  .  .  The  Indaz.  aiiioh  could  not  bsta  been  oampllad  wtthoat 
mnofa  thoagbt  and  labour,  makaa  tba  book  handy  for  raferanoa."— £m»  /oemal. 

*'8tadanta  who  raqnira  a  knowiadga  of  Whaatoa'a  tcKt  will  find  Mr.  BoydTa  valiinia 
▼try  eonypnient**-  Ltm  MagaaiM, 

INTERROQATORIES.-Sichel  and  Chance.— ^"tde  "Disoomy.*' 

JOINT  OWNERSHIP.-Foster.— Fade  <*Beal  Estate.** 

JOINT  STOCKS — Palmer.— Facte  "OonTeyaadng"  and  ''Gompaiiy 

Law." 

Thring'8  (Sir  H.)  Joint  Stook  Companies'  La^^.-* 

The  Law  aiid  Praotioe  of  Joint  Stock  and  other  Companies,  indnding 

the  Companies  Acts,  1862  to  1880,  with  Notes,  Orders,  and  Roles  in 

Chancery,  a  Collection  of  Precedents  of  Memoranda  and  Articles  of 

Association,  and  all  the  other  Forms  required  in  Making,  .^dmmister- 

ing,  and  \IVlnding-ap  a  Company.    By  Sib  HENBX  THBING, 

KC.B.,  The  Parliamentary  CoonseL  Foorth  Edition.    ByO.A.R. 

FITZGERALD,Esq.,MjLBani8terat-Law.Demy8Ya  188aU6t. 

"  Tha  hiffhaat  anthorit}  >n  tha  anbjaot^— 71W  flMCt. 

**  One  of  ita  moat  valuabla  f aatoraa  ia  ita  odllaction  of  praoadants  of  Hands  nunoaad 
Artidaa  of  Aaaootatlon,  which  haa,  in  thia  Edition,  been  largely  incraaaad  and  Im- 
Brovad."~-Xeio  JounuU. 

JUDQMEN  r  >.— Piggott.— FmIc  *'Fofdgn  Judgments." 

Walker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    Wuh  Forms.    By  H.  H. 

WALKEB,  Esq.,  of  the  Judgment  Department,  Exchequer  f>iTision. 

Crown  8vo.    1879.  i$,^ 

*•  Wa  thtaik  that  auUdtora  and  their  darka  wiU  find  it  aztrasMly  jmbU'—Um  Jtamei. 

JUDICATURE  ACTS.-AAThite way's  Hints  on  Practice;  or 

Practical  Notes  on  the  Judicature  Acts,  Orders,  Bules  and  B^gnla- 

tions  of  the  Supreme  Court     Dlustiated   by  the   Latest  Cases. 

Together  with  the  Bulee  of  the  Supreme  Court,  1888.    With  an 

Introduction,  Keferenoee,  Notes,  and  Index.    By  A.  R.  WHITE- 

WAY,  fii. A.,  of  the  Equity  Bar  and  Midland  Circuit,  Author  of 

**  Hints  to  Solicitors."    Second  Edition.    Boyal  12mo.    1888.    14t. 

Sold  separately  *<  Hints  on  Practice,"  with  Cases  and  Index,  7t.  6d. 

The  Bules,  edited  with  Notes,  Cross  Bef  erenoes,  and  Index,  Ump  Uatkgr,  7m.  6d. 

**Thia  book  oontaina  an  immoiaa  amount  of  uaefol  infonnation  of  a  most  pnotloal 

character.**— Oifr«m'«  Lav  Notes. 

"  Under  the  drcumatancea  ha  haa  done  wondara,  for  ha  haa  produced  a  aanioaahia 
new  edition  of  an  ab«ady  aenrioeable  book,  containing  aa  much  critieiam  and  anggaa 
tiona  on  the  new  Rulea  aa  ia  likely  to  be  helpfal  to  the  praotltionar.'*— Lear  MmgSmL 

%^  ilgjfaiidoftf  l>iisfrorfaflrg|^i»atocfe,w 
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JUDICATURE  ACTS.-cvruiniMrf. 

Wilson's  Supremo  Court  of  Judicature  Acts 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acta,  Orders,  Rules  and  RegaUtioiis  relating  to  the 
Supreme  Court  With  Practical  Notes.  Fourth  Edition.  By  M. 
D.  CHALMEBS,  of  the  Inner  Temple,  and  M.  MI7IB  MACKEN- 
ZIE, of  Lincohi's  Inn,  Barristers-at-Law.  Royal  12mo.    1883.    26$. 

*«*  A  LABOK  PAPKB  EDITION  FOB  MABOnrAL  V0T18.  BOTAL  8V0.  188S.  80«. 

ExtraH/rom  Fr^ace  to  the  Fourth  Bdition.^**  The  present  edition  oonUins  the  Rules 
of  the  Supreme  Court,  1883,  with  notes  and  comments.  Where  a  repealed  rule  is 
reproduoea  without  alteration  a  reference  to  its  former  Order  and  number  is  given  in 
the  margin.  Where  a  repealed  rule  is  reproduced  with  modifications  the  marginal 
reference  to  it  is  precedea  by  the  prefix  ef.  Where  a  rule  is  new  it  is  stated  to  be  so 
in  the  note,  and  reference  is  made  to  any  statute,  consolidated  order,  or  common  law 
or  Admiral^  rule  upon  which  it  appears  to  be  founded. 

"  This  edition  further  includes  the  proTisions  of  the  Bankruptcy  Act,  1888,  in  so 
far  as  they  relate  to  or  affect  the  Supreme  Court,  and  the  Statute  Law  Bevision  and 
Civil  Procedure  Act,  1883.    We  have  also  entirely  re-constructed  the  Index." 

'*  All  that  can  be  expected  is  an  accurate  statement  as  to  the  soiuroes  of  the  rules,  a 
short  practical  explanation  of  the  alterations  affected  by  them,  and  copious  Gross- 
references.  The  eoitors  have  accomplished  remarkably  well  all  that  could  reasonably 
be  expected  from  them.  Their  notes  to  the  rules  are  concise,  clear,  accurate  and 
pnoticaL    .    .    .    The  index  to  the  book  la  greatly  improved.'^— ao^ieitor**  Jownal, 

'*  Wilson's  *  Judicature  Acts'  remains  what  it  always  was,  one  of  the  most  handy 
as  wen  as  one  of  the  best  appreciated  editions  of  the  Acts."— Z«w  Mofftuine. 

"  Wilson's  '  Judicature  Acts '  is  now  the  latest,  and  we  think  it  is  the  most  con- 
venient of  the  works  of  the  same  daas.  .  .  .  The  practitioner  will  find  that  it 
supplies  all  his  wants.*'— Xaif  Tinus, 

JUSTINIAN,  INSTITUTES  OF.-Meara—Ff<ie<*  Roman  Law.'' 

Ruecrg's  Student's  "Auxilium"  to  the  Institutes 
of  Justinian. — Being  a  complete  synQpri*  thereof  In  the  fonn 
of  Questioii  and  Answer.  By  ALFBJSD  HENRT  RUEOG,  of  the 
Middle  Temple,  Barrister-at-Law.    PostSTO.    1879.  6f. 

*'  Ih«  student  will  be  greatly  Sishited  in  ctoaring  sad  arranging  his  knowledge  by  a 
werkoftUskfaid.''— Xotf/OHmoJ. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  nnder  the  Superintendence 
ofJOHNBLOS8ETTMAX7LB,Saq.,Q.C.  The  Thirtieth  Edition. 
Five  large  yoIs.    8to.    1869.  71,  It, 

Stone's  Practice  for  Justices  of  the  Peace,  Justices 
Clerks  and  Solicitors  at  Petty  and  Spedal  Sessions,  in  Summaiy 
matters,  and  Indictable  0£Fencee,  with  a  list  of  Summaiy  Conyic- 
tions,  and  matters  not  CriminaL  \^th  Forms.  Ninth  Edition.  By 
W.  H.  MACNAMARA,£8q.,Barrister-at-Law.  Demy  8vo.  1882. 25f. 

**  A  veiy  creditable  effort  has  been  made  to  condense  and  abridge,  which  has  been 
Bucoessfui,  whilst  the  completeness  of  the  work  has  not  been  impaixed."— law  Hmer. 

Wigram's  Justices'  Note  Book.— Containing  a  short 
account  of  the  Jurisdiodon  and  Duties  of  Justices,  and  an  Epitome 
of  Criminal  Law.  By  W.  KNOX  WIGRAM,  Esq.,  Barrister-at- 
Law,  J.P.  Middlesex  and  Westminster.  Third  Edition.  With  i^ 
popious  Index.     Royal  12mo.    1888.  12s.  64. 

'*  We  haye  fotud  in  it  all  the  InfonaAatSan  which  a  Justice  can  require  as  to  recent 
legislation."— 2%<  TinuM. 

*«This  is  altogether  a  capital  book.    Mr.  Wigram  la  a  good  lawyer  and  a  good 
JQStlaeS'  lawyer.^— ^10  Journal, 
"  We  can  thoroughly  recommend  the  yolume  to  magistrates. *  —lam  timm, 

LAND  ACT.— iSee  "Settled  Estates."— Middle  ton. 

\*  AUiUmdMrdLaM  frorl»arsl^tiiAoei,fiite«cay<mdotiUr&inili^0t» 


2(r  STEVElf  t^  AMD  aOMB*  LAW  raBUCAnONB. 


LAND  TAX.— Bourdin*8    Land   Tax.— A&  Bzporfftm  of  tib 
liMidTkc;  h»  Aw iiiiegt'airf  CoBMAum,  with  a  iiliHniimiir  iif  the 


rigtatriMNifemdty  ^e  BedetdDtiaK  Aota.    Br  MABK  A.  BOUR- 
DIN(la*eR^:lilnrofI«BdTbK).    SeeoiMl'MitioiL    ISTO:       ii. 

LANDLORDTANOTENANT;— 'VV'bodr&irs  law  of  lAndlord 
and  tenant;— WHh  a  fan  OoIlaotioA  of  F^^oedeirti  and 
Fomui  of  Frooednre.  Oomtaming  also  mi  Abfttimet  of  Lfladmg  Pio> 
po0iiioiii,  and  TMImh^  tmUim  (9iiitea»of  the  Ooontrf.  l^voltt 
BdiiioB.  Inwfai^tkoPraeedMitooC  LaMMharebeenxvvkadaMd 
cpltyed,  with  tho  aMfalmine  of  L.  G.  O.  Bobbias,  Biq^  ^r  J.  IL 
LBL Y,  Eiq^  BaRlit«r4i*.Iiaw.    Bopd  8^.    1881.  IL'lSik 

"Ihd  «dUt«r  ^^J^gfif^Jj^SS!!^iS!^^^  MAiuiamU  aMUtfte  antt^JlM 

LANDS  CLAUSES  ACTS9-Jepson»s   L.and»  Clausev  G6n« 
solidation  Aeter wife X>iiiilii»  Bow,  J^TOaaolOoitfc  ^v 
ABTHUB  JHFSONfEm.,  Dbuhtifai  Law.  Damyam  1888. 18M; 
The  work  oonchides  with  a  nmnlier  of  fonna  and  a  xemBikuiy  good  Indtx.*— 


" Mtt^ M war  hair» bean abl»t»  dliooni|r^  aH'tkwdadalaw  haavbaaa  alidad,' 
wwafltM  of  tknn  cotvaotli^  glvan.*^ 


UIWXIST^Law  LJLst  (The).-<Xte(i|«MDg  tha  Judges  and 
of  the  different  Oomrfti  of  Jnetloe,  CoumI,  &ieoial 
DiaHaMaii,  CkmvegFWoeii^  MkkfM,  NelMrfea^  Ae.,  in  IkMhal 
andlVales;  the  <Hraait%  Judges,  IVeaeqMN,  BcgiitHuce,  andiBli^ 
BidUfti  of  the^  OamAy  Conrtii  MeUeyailten  and  StraendlMy 
Magistrates,  Official  Beceivers  under  the  Bankruptcy  Act,  fjairaM 
Biiblia  Offisets  in  England  and  the  Golonies»  Fonign  LMrfeiswith 
their  English  Agents,  SherifEs,  Under-SheriffiB,  and  their  I>eiNitiea^ 
GTerks  of  the  F^soe,Town  derin.  Coroners,  Ao.,  Ac,  aad'Conunis- 
stoners  for  taking  Oatiis,X3ooTeyaDeen  Fnotiring  in  ThflJand  umitir 
Certificates  obtained  in  Soothed.  So  fftr  as  relates,  to  Speoial 
Pleaders,  Draftsmen,  Oonveyanceis,  SoHcltorB,  Pkootois  and  TTotariesL 
Cbmpfiled  by  JOHN  8AMTTBL  PtTBCBLL,  of  the  IhlMid  Berenne 
Office,  Somerset  House,  Begistrar  of  Stamped  Certiiloates,  and  of 
Joint  Stock  CkmmMAoB,  and  Pablished  by  the  AottMiri^  of  tbt 
Conmuasionen  of  Inlaad  fierenue.    1864.    {if€iCatk,9§4    10s.  6d. 

LAW  REPORTS; — ^A  very  laage  flkMlt«f  weoai-layid  and  new  BepoftL 

Prices  on  application. 

t.AW  STUDENT^S  ANNUAL.— Fide  "Examination  Gnides." 

lAW  SUnV- The  Humoupoiis  Story  of  Farmer  Bump* 

kin's  Law  Suit.    By  BICHASD  HABBIS.    BsRister-at- 

Law,  Author  of  *'  Hinto  on  Adtocaoy.*^    Seoond  Edition.    Boyal 

12mo.     188S.  >  da 

'*  Host  of  the  standing  grlevancas  of  Iniftors  find apUoeiA  thla  bDok.**— Zow  flam. 

UWMfYER'S  COMPANION;— I'id^"  IHary." 

LEADING  CASES.— Ball's  Leading  Cases  on  the  La^^  of 
Torts,  with  Notes.  Edited  by  W.  B:  BALL,  LLJO.,  Esqw,  Bairii- 
tter««t-<LaW|  Author  of  '^Brinoiiileaiof  ^736vte  and  Ooatraots."  B»ytl 
8vo.     1884.  21t. 

Haynes^'  Studentfff •  Leading^  Cases.  Being  some  of 
the  Principal  Dedsions  of  iAie  Couts  m  Constittttionai  Lasr,  Com- 
mon Law,  Coirveymttcing  and  Bqnity^  Probaie;  XXroree^  BaidenqitojL 
and  Criminal  Law.  With  Notes  for  the  use  of  Stndents.  SIbmti 
Edition.   By  JOHN  F.  HAYNES,  LL.D.  (/»4Ae  |w«aa| 

"  Will  pfeva  of  great  utlttly.  not  only  t»Btada^  fast  RraatHlunswi-  Tha-Moaasrs 
dear,  pointed  and  concise."— low  7imtt, 

"We  think  that  this  book  wflla^piilra  went- « .  the  book  to  sfe^HAdlrwiO 

ananxed-  tor  reference."— £ai»  JammaL 

\*  AUtkmdardLaw  Worki mn  fayt tw SkKJ^in Um edfwndoAmr  hrndtrngi. 
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^^ffilrlay'sXaading  GBsmm^A  8dectf«p of  Leadfav  Omm 
in.the  CoouBoiii  Lmt,  with  Notes,  aad*  Sfettdb  of  Mme  of  tibe  prin* 
cfaftl  cliMigw  introdiwfd.by  tiw  BuIm  df  fiuprcme  Courts  188S.  By 
W.  SHIRLEY  SHIRLEY,  MJL,  RC.L.,  Esq.,  Bttrister^kt-Law. 
Socond  EditioiL    BemySvo.    1888.  ISt. 

'^Hho'book  is  denMilug  of  high  pnlM,  «od  we  commend  it  in  all  oonfidence.*'— 
•mtmft  Lm  NoUt.  Apar^SSS.  « 

''Tho  Mleotion  is  very  Uwge.  thoofh  sU  are  disMnetly  'loadinff  ones,'  and  tbe  notia 
tMbyxio  maasa  tha  laatt  Mantartaiaa  part  of.  the  mQAf-^LamJammal. 

" Jlr.  Ihirlay  wiilaa  wall  anrtnlamiiy,  and  affidwify  uadantasda  what  ha  <■  wxittng 
tbont"— Xm»  IVmtt. 

ISCMOY'OUTieS.-r^  'rr^aes  oniaiioceiidoo;" 
t^iXtCON.— Ffdtf  '^Dtetionary.'* 
lOBBL  AND  ^LANDBR.-Odgera  on  Libel  and  Slander^ 

A  Digest  of  the  Iaw  of  Libel  and  SUnder,  with  the  Evidenoe,  Pto- 

oedore  And   Praotioe,  both  in  Oifil  and  Oriminal   Oases,  wltii 

'Precedents  of  Fleadhigs.    With  Appendix  of  Statutes  inclncUng 

tile  Newspaper  Libel  and  Begistratian  Act,  1881.    By  W.  BLAKE 

ODGERS,MJL,LLbD.,.BaRistel^at-Law.  DemySvo.   1881.    2ii. 

''We  hsre  rarely  eramiiad  a  work  whieh  shows  so  mnoh  iadnstry. 

.    .    So  good  is. the  book,  whieh  in-iti  topieftl  arraagenent  is  vastly 

«9erior  to  the  general  run  of  law  books,  that  eritieifm  of  it  is  a  oompli- 

■out  rather  tluui  the  reverse." — Lme  Journal. 

"Tha  excuse,  if  one  be  needed,  foraaotlier  book  on  Libel 'and  Slander,  and  that  an 
Itijtllili  iimi.  iiiHji  liii  fiiiiiin  III  llm  niiiilliimin  if  Miii  iiithai'ii  winli  A  clear  head  and 
a«wled  hand  are  to  be  aeen  throughoat."— Jto«naet>l'iM»  FrtfoM  to  Ammnean  reprint. 

UBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
l«a^^  relating  to  Public  Libraries  and 
JAuseums  and  Literal^  and  Scientific  Insti* 
.tutions  generally,  fieoond  Jldition.  By  Q.  F.  CHAM- 
BERS, Barmter-atrLaw.    Imperial  8ya    1879.  8«  8dL 

UCeNSINQ.--Hindle'8  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  ^and  other  Xicense* 
Holders,  as  affected  ;by  maeent  Legislation 
mnd  Decisions ;  enntainlngja  fall  Bepert  of  4be  Prooeedtngs 
cisid  JnteDMit in  thereesntHaiePsn Tiii  using  i^ppeals, with  Notes. 
Xhird  Edition.  By  nFBBDK.  O.  HmDLE,  Ek|.,  Solicitor. 
•Demy  6vo.    1886.  Net,  2f.  edU 

(Lely  and  Foulkes*  Lloenaing  Acts,  1826.  1869, 
187fi,  and  187A;  containfag  the  Lkw  of  the  Sale  of  Liquors 
tnrBelail«nd  the  HaMgemsnt  olLisenssd  fioases ;  with  Notes  tf> 
-the  Acts,  a  Snmmaiy  of  the  liaw,  and  an  Appeiidix  of  Fonns. 
Beoend  Edition.  By  J.  M.  JUBLT  aOd  W.  D.  L  FOULKES, 
aSsqn.,  Barristen-at-Law.    Boyall9mo.    1874.  8f. 

.IMMCY.— Elmer's  JPraotioein  Lunacy«— Seventh  Edition. 
'^y  JOSEPH  flUSEB,  of  Am  (OOoeofihelLMtsnin  lionaoy. 

(In  prtpartUiofk) 

MAQISTERIAL  LAW.— Shirley's    Elementary  Treatise 

on  Magisterial  La^w,-and  on  the  Practice  ot 

Magistrates'  •Courts.^By  W.  SHIRLEY  SHIRLET, 

ILA.,  B.C.L,  Esq.,  Barrister-at-Law.  Royal  ISmo.  1881.     f^.  M. 

WVig  ram.—  Vide  *'  Justice  of  the  Peaee." 

4IIMIRIED  ¥fcmEN*8  PROPERTY.  —  Smith's  MarHed 
Women's  Property . Act>  1882,  with  an  Introdnetion 
and  Critioal  and  E]q>laaatory  Notes,  together  wi^  the  Married 
Women's  Property  Acts,  1870  and  1874,  &c  Second  Edition.  By 
H.  ABTHinEt  SMITH,  Esq.,  Barrister-at^Law.  Koyal  12ino. 
1884.  6$. 

'^There  are  some  ezceHent  critical  and  ezplanatoiy  notes,  together  with  agood 
lnd«x,.and  reference  to  lomething  like  two  hundred  deeiaed  oaaea."— .£aa9  liaict. 

\*  All  tiamdmrd  Lena  Works  mrekqpiwSloekfWlmw  calf  a/mi  <dktr  bwdi$^i 
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MASTER  AND  SERVANT.— Macdonell's  Law  of  Master 

and  Servant.   Part  I,  Gommoii  Law.    Part  II,  Statote  Law. 

By  JOHN  MACDONELL,  M.  A,  Esq.,  Barrister-at-Law.    Demy 

8vo.     1888.  ILbt. 

"Mr.   Haodonell  baa  dofne  his  work  tboroughly  and  well.     He  has  eridently 

bestowed  great  care  and  labour  on  bis  task,  and  Laa,  tberefore,  jmxluoed  a  work 

wblcb  will  be  of  real  valu^to  the  practitioner.    Tbe  information,  too,  is  preaeated  in 

a  moot  aooesaible  form."— Xaw  Tutut,  January  37,  188S. 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdictioii,  Prooees,  Practioe,  and  Mode  of 
Pleadmg  in  Ordinaiy  Actlona  in  the  Mayor's  Courts  London  (oommonly 
called  the  "Lord  Mayor's  Conrt").  Founded  on  Brandm.  By 
GEORGE  CANDT,  Esq.,  Barrister-at-Law.  Demy  8to.  1879l  14t. 

MERCANTILE  LAW.— Russell's  Treatise  on  Mercantile 
Agency.    Second  Edition.    8vo.    1878.  lit. 

Smith's  Compendium  of  Mercantile  Law.— Ninth 
Edition.  By  G.  M.  DOWDESWELL,  of  the  Inner  Ten^  Esq., 
one  of  Her  Majesty's  Ck>imseL    Boyal  8va    1877.  U  18t. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  Law^.— With  Notes.  By  O.  D.  TXTDOR, 
Esq..  Barrister-at-Law.  Third  Edition.  Royal  8to.  1884.  2L  2t. 
AA^ilson's  Mercantile  Handbook  of  the  Liabili- 
ties of  Merchant,  Shipo>vner,  and  Under- 
'writer  on  Shipnnents  by  General  Vessels.  By 
ALEXANDER  WILSON,  Solicitor  and  Notary.  Boytl  12mo 
1883.  Si. 

METROPOLIS  BUILDINQ  ACTS—AA^oolrych's  Metropoli- 
tan  Building  Acts,  together  with  saoh  clauses  of  the  Metro- 
polis Management  Acts  as  more  particularly  relate  to  the  Buildiii^ 
Acts,  with  Notes  and  Forms.  Third  Edition.  By  W.  H.  MAC- 
NAM  ABA,  Esq.,  Barrister-at-Law.  12ma  1882.  10s. 
"  We  may  aafely  recommend  this  new  edition  to  those  who  have  to  find  their  way 

among  theae  atatutea."— I%e  BuUdtr,  March  81, 1883. 

MEXICAN  LAW —Hamilton's  Mexican  Law^.— A  compila- 
tion of  Mexican  Legislation  affectinff  Foreigners,  Bights  of 
Foreigners,  Commerciid  Law,  Property  Real  and  Personal,  Rights 
Pertaining  to  the  Inhabitants  of  the  Republic,  Sales,  Prescription, 
Mortgages,  Insolvency,  Liens,  Rights  of  HusbsAd  and  Wife,  Dona- 
tions, Dower,  Quit-Rent,  Leases,  Inheritance,  Commercial  Com- 
panies, Partnership,  Agency,  Corporations,  &c. ;  Procedure,  Attach- 
ment, Levy  under  Execution,  Property  Exempt,  Registry,  &c. ; 
Land  Laws  and  Water  Rights,  Mexican  Constitution,  Jurisdiction 
of  Courts,  Writ  of  Amparo,  Extracts  from  Treaties,  Mexican 
Decisions  of  Federal  and  State  Courts,  and  Mexican  Mining  Law. 
Annotated.  By  LEONIDAS  HAMILTON,  Attomey-at-Law. 
Demy  8vo.     1882.  ISs, 

MINES.— Rogers'  Iubmv  relating  to  Mines,  Minerals 
and  Quarries  in  Great  Britain  and  Ireland, 
with  a  Summary  of  the  Laws  of  Foreign  States,  &c.  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Judge  of 
County  Courts.     8vo.     1876.  IL  lie  6d. 

"  The  Tolome  will  prove  inraloable  as  a  work  of  legal  retaenee.'^i-Tftc  MinmmJgmnmL 

MONEY  SECURITIES.— Cavanagh's  Law^  of  Money  Secu- 
rities.— In  Tliree  Books.  I.  Personal  Securitiea.  IL  Securities 
on  Property.  IlL  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAVANAGH,  B.A^  LLB.  (Lond.),  cl  the  Middle  Temple, 
Epq.,  Barrister-at-Law.    In  1  vol.    Demy  8vo.    1879.  21t. 

'*  An  admirable  synopsis  of  the  whole  law  and  practice  with  r^ard  to  sociuittoa 

of  every  sort"—- 5ai«r(iay  AaHew, 

*«*  All  standard  Law  WarJa are  kept  in  Stocky  in  law  calf  and  other  hmdtvfff. 
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MORTQACE.— Coote'8  Treatise  ore  the  Law  ofMort- 

gage.— Fourth   Edition.    Thoroughly  revised.    By  WILLIAM 

'WlfTIiTS  MAGKESON,  Esq.,  one  of  Her  Hftjettj's  ConnseL 

In  1  Vol.  (1436  pp.)     Royal  8vo.     1880.  22.  2f. 

*'A  oomplete,  tene,  and  practioal  treatiM  for  the  modem  Uwyer.  '* — SoUettonf  /§mrmai. 

**  Will  be  found  a  valuable  addition  to  the  library  of  every  inractiring  lawyer."— 

Lem  Journal. 

MUNICIPAL  CORPORATIONS.- Lely*8  Law  of  Municipal 
Corporations. — Containing  the  Mnnioipal  Corporation  Act, 
1882,  and  the  Enactments  incorporated  therewith,  with  a  Selection 
of  dnpplementary  Enactments,  including  therein  the  Electric  flight- 
ing Act,  1882,  with  Notes  thereon.  By  J.  M.  LELT,  Esq.,  Bar- 
rister-at-Law.  Editorof"Chitty'9Statutes,'*&c.Demy  8vo.  1882.  15«. 
'*  An  admirable  edition  of  one  of  the  moi*t  important  conaolidatuig  statutes  of  the 

year.    .    .    .    The  summary  is  tersely  written,  and  the  notes  appear  to  be  to  the 

potot.    Nothing  required  for  the  due  understanding  and  working  of  the  Act  seems 

to  be  absent" — Lato  Journal. 

NAVY.— Th ring's  Criminal  La'w  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  edition.  By 
THEODORE  THRINO,  Barrister-atrLaw,  and  O.  E.  GIFFOBD, 
Assistant-Paymaster,  Royal  Navy.    12ma     1877.  12$.  6d, 

NEGLIGENCE — Smith's  Treatise  on  the  Law  of 
Negligence,  with  an  Introduction  and  Notes.  Second  Edition. 
By  HORACE  S&UTH,  B.A.,  Esq.,  Barrister-at-Law,  Recorder  of 
Lincoln,  Editor  of  **  Addison  on  Contracts."  {In  the  prtu), 

NISI  PRIUS.— Roscoe's  Digest  of  the  La^w  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Pri us.— Fifteenth 
Edition.       By    MAURICE  POWELL,  Esq.,    Barrister-at-Law. 

Unihepreu,) 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac* 
tice  of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.a.A., 
ol  Lincohi's-Inn,  Barrister-at-Law.    8vo.    1876.  \U  4f. 

OATHS.— Braithwaite'sOaths  in  the  Supreme  Courts 
of  Judicature. — ^A  Manual  for  the  use  of  Oomminionen  to 
Administer  Oaths  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland,  &c.  Fourth  Edition.  By  T.  W.  BRAITHWAITE, 
of  the  Central  Office.     Fcap.  8va     1881.  U  6d. 

"  The  reoo^Dlsed  Kuid**  of  commissioners  to  administer  oaths.** — SoUeUen*  JoumaL 

PAMPHLETS.-The  Battle  for  Right  (Der  Kampf  urn's  Recht). 
By  GEHEIMJUSllZRATH  Dr  VON  IHERING,  Professor 
Der  Rechte  zu  G  ttingen.  Translated  bv  PHILIP  A  ASH- 
WORTH,  B.A,K8q.,Barrister-at-Law.  Royal  12mo.  1888.  N€t2i.ed, 

PARISH  LAW.-^Steer's  Parish   Law;  bebg  a  Digest  of  the 

Law  relating  to  tbe  Civil  and  Ecclesiastical  Gk>vemment  of  Parishes 

and  the  Relief  of  the  Poor.    Fourth  Edition.    By  W.  H.  MAC- 

NAMARA,  Esq.,  Barrister-at-Law.     Demy  8vo.     1881.  16*. 

"  An  exceedingly  useful  compendium  of  Parish  Law.'  — Law  Timtt, 

PARTNERSHIP.— Pollock's  Digest  of  the  Law^  of  Part- 

ne rsh  i p.— Third  Edition.    By  FREDERICK  POLLOCK,  Esq., 

Barrister-at-lAW.     Author  of  "  Prindpies  of  Contract  at  Law  and  m 

Equity'    Demy8vo.  {Intheprus.) 

"  Of  the  execution  of  thrt  work,  we  can  speak  in  terms  of  the  highest  praise.    Tho 

language  is  simple,  coucise,  and  dear."— loif  MoffOMmt, 
•«"ilr.  Pollock  s  work  appears  eminently  satisfactory    ...    the  book  is  prais 

worthy  in  design,  scholarly  and  complete  in  execution."— ^olimlair  RmrUm. 
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PATENTS. — Aston^s  (T.)  Patents,  Dasigns  and  Trade 
Marks  Act,  1688,<with  Notes. Md  Lite  to  the  Act»  Rales 
and  Foms.  By  THBODOiO:  A6fIOK,  Q.C.,  si  'Uaooki's  Inn. 
Boyal  12mo.    1884.  (St. 

ttunro^s  Patents.  Designs  and  Trade  Marks 
Act,  1888,  with  the  KAles  and  Inrtnicfeioni,  together  with  Fleai- 
ingB,  Orders  snd  IVecedents.  By  J.  E.  GBAwf  OBD  MUNBO» 
of  the  Bfiddle  Temple,  Esq.,3B]Ti«tet.lkt-L«w.  Royal  Ifima  lOs.  fUL 
Thompson's  Handbobk  6f  "Patent  La^w  of  all 
Countries.— ByWjLF.TH01£P8(^,  Head  of  th^Isfeeniatioiial 

Patent  QfBoe,LiysmoL   Sixth  Editioii.   12ma    1884.    iVd;  2i:  6<i 

PNWM.— Turner's  .Contract  of  Pawn,  as  it  oists  at 
Common  Law,  and  as  modified  by  tiie  Fteton*  Acts,  tiie  Pawn- 
broken' Acts,  and  other  Statutes.  ByPBANCaBTURNER^Bsq^ 
BaRirter.at*Law.  Berwrf  Bditkn.  gvo.  188&  JUk, 

Turner's  Pawnbrokers'  Act,  1872.— With  TfipisBatroj 
Notes.  By  FRANCIS  TURNER,  Esq.,  BaRister«ai.Law.  TUid 
Biition.    1888.  i^  2c  6d 

RnKTUITIES.— Marsden's  Rule  against  Perpetui- 
.ties.— A  Tteatise  on  Bematswsss  in  Tilmitatinn ;  with^  diapter 
on  Aocomnlation  and  the  ThsUnNo  Aet  By  BBGINALD  G. 
JfARSDEN,  Esq.,  Bamster^t-Law.    Demy  8vo.    1888.  !6«. 

'*  Mr.  Handen's  work  la  entitled  to  be  called  a  new  ome  both  in  traatsBant  amLin 
4as|gn.  HehaabandtodadfflcultauMectwlthintelMyenoeandclwiTiiesa.*    r«^Ttmu 

PmBOHkL  PROPERTY^— Shearwood's  Concise  Abridg- 
ment of  the  XiaMr  of  Personal  Property:  showing 
anatytically  its  Bzamfaes  and  the  TfUes  by  which  H  is  ImM.  By 
J.  A  SHEARWOOD,  Bk|.,  BairisterHaULmr.    1882.  6a  %d. 

'WUlbeaooeptaliletoniany  atodeate,  aa  giving  ttieni,  in  Utt,  a  raady«Mide  note 

book."— /adfroMMM-'f  Law  BtHiAmUf  Jomtmmt, 

Smith.— Fufo  «  Real  Propcnrty." 
PLEADING. — ^Allen's  Forms  of  Indorsements  of  >Arrits 
of  Summons,  Pleadings,  and  other  Proceed- 
ings in  the  Queen's  Bench  Division  prior  to 
Trial,  pursuant  to  the  'Rules  of  the  Supreme 
Court,  1883 ;  with  Introdnetion,  showing  the  prindpid  cliaiigBs 
introduced  by  these  Roles,  and  a  Supplement  of  Roles  and  Fonna 
of  Pleadings  applicable  to  the  other  Dividooa.  By  GEORGE 
BAUGH  ALLEN,  Esq.,  Special  .Pleader,  and  WLLFRED  B. 
ALLEN,  Esq.,  BaRister«t-Law.    Royal  12mo.    1888.  18t. 

"A  moat  excellent  handbook  and  guide  to  thoee  who  are  called  upon  to  Ihune  In* 
dorsementa  and  pleadiugs  under  the  new  ayatem.  ...  A  wotk  wldch  wlllbeveiy 
vaaCol  to  moat  legal  pca^tftonen.**— AsUaifari'./ninMi,  Noramber  10, 1888. 

"  Hie  learned  anuiora  have  done  their  work  waU  and  aupply  a  large  immber  of 
fmeedenta,  whioh  If  not  fitting  eyenr  caae  titiat  may  ariw  in  pnctice,  will  in  many 
tttstaxiceB  be  actually  in  point,  beaiaaa  prorfdlag  uaefal  Mnla  aad  aoggaatiana."— 

Bullen  and  Leake's  Precedents  of  Pleadings^ 
with  Notes  and  Rules  relating  to  Pleading.  Fourth  Edition. 
By  THOMAS  J.  BULLEN,  Esq.,  Spedal  Pleader,  and  CYRIL 
BODD,  Esq.,  Barnsteisat-Law.  Part  L  Royal  ISmtk  1882. 
{Part  11.  m  tkt  presa)  JU.  it. 

POISONS. —  Reports  of  Trials  for  Murder  by  Poi- 
soning; by  Prusslc  Aciid,  Strychnia,  Anti- 
mony, Arsenic  and  Aconitine;  including  the  trials 
of  Tawell,  W.  Pahner,  Dove,  Madeline  Smith,  Dr.  Pritchard, 
Smethurst,  andDr.  Lamson.  With  Ohemical  Introductions  and  Notes 
on  the  Poisons  used.  By  G.  LATHAM  BROWNE,  Esq.,  Bartister. 
at-Law,  and  C.  G.  STEWART,  Seuor  As»tant  in  the  LabonstoiT 
of  St.  Thomas's  Hospital,  ftc    Demy  8to.     1^88.  12t.  %i. 

**Tlie  work  will  be  found  alike  uaefdl  to  tiiis  lawyer  as  to  the  msdieal  man."~- 

Xaw  Timei. 

*«*  AU  standard  Lam  Worh  art  hepi  in  Stock,  ta  law 


119,  CHANCEBT  LANE,  LONDON,  W.O.  25 


P0WER8.--Farwell    on    Pcwers.— A    CoDciie   TreatiM  cm 

Powen.    By  GEORGE  FARWELL,  B.A.,  of  Lincoln's  Lm,  Esq., 

Barrirter-ftt-Law.    8to.     1874.  ILU, 

**  We  reeommeod  Mr.  Fanrell's  book  u  eooUinioff  within  a  niull  oomptw  what  woold 

otbmnhm  have  to  be  soaght  out  in  tbe  paitee  of  hmifflredt  of  caataaing  report!.*— TIW  Late. 

PROBATE.— Bro^Arne's  Probate  Practice :  a  Treatiae  on  the 
Prinoiplea  aad  Practioe  of  the  Comt  of  Probate,  in  Contoitioaa  and 
Non-Gontentioa4  BoaineM.  Reviaed,  enlarged,  and  adapted  to  the 
Practice  of  the  High  Coort  of  Justice  in  Probate  bnaines.  By  L.  D. 
POWLES,  Barrister-at-Law.  Including  Practical  Directiona  to 
Soliciton  for  Prooeedingi  in  the  Registry.    By  T.  W.  H.  OAKLET, 

of  tbe  Principal  Registry,  Somerset  House.     Svo.     1881.        1^  lOt. 

**  This  edition  will  thua  supply  the  practitionen  in  both  branches  of  the  profeosioti 
with  all  tibe  information  that  they  may  require  in  connection  with  the  probate  of 
wills."— 2%<  Tinu$. 

*'  In  its  present  form  this  is  imdoubtedly  the  most  complete  work  on  the  Practioe 
of  the  Court  of  Probate.  ....  This  is  strictly  a  practical  book.  No  principle 
of  law,  statute  or  form  which  could  be  of  service  to  the  practitioner  in  the  Probate 
Division  appears  to  have  been  omitted."— TAe  law  Time$. 

PUBLIC  HEALTH.— Chambers'  Digest  of  the  La^w^  re- 
lating to  Public  Health  and  Local  Govern- 
ment—With Notes  of  1260  leading  Cases.  The  Statutes 
in  fuU.  A  Table  of  OfFenoes  and  Pimiahments,  and  a  Copioua 
Index.  Eighth  Edition  (with  Supplement  corrected  to  February  8, 
1888).     Imperial  8yo.     1881.  ILIU, 

Or,  the  above  with  the  Law  relating  to  Highways  and  Bridges.  2^ 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them.  By  6E0BGE  F.  CHAMBEBS,  Esq.,  Barrister- 
at-Law.    12mo.    1878.  Nei,  2t.  ad. 

QUARTER  SESSIONS.— Leeming  <&  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Juriadiotion 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HOBATIO  LLOYD,  Esq.,  Judge  of  County  Courts,  and  H.  F. 
THUBLOW,  Esq.,  Barriater-at-Law.    8Ta    1876.  lilt. 

Pritchard's  Quarter  Sessions.- The  Jurisdiction, Practice 
and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Matters.  By  THOS.SIBBELLPBITCHABD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Beoorder  of  Wenlodc    Syo.    1875.    2L  2s. 

RAILWAYS.— Bro^Arne  and  Theobald's  Law  of  Rail- 

WBy  Companies.— Being  a  Collection  of  the  Acts  and  Ordera 

relating  to  BaUway  Companies,  with  Notes  of  all  the  Cases  decided 

thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 

House  of  Commons.      By  J.  H.  BALFOUB  BBOWNE,  Esq., 

Begistrar  to  the  Bailway  Conmiissioners,  and  H.  S.  THEOBALD, 

Esq.,  Barris^rs-at-Law.    Demy  dvo.    1881.  12.  12a. 

"Contains  In  a  Tory  condae  form  the  whole  law  of  nilwm."—Tfu  Timt$, 
"  A  marvel  of  wide  deaiffn  and  accurate  and  complete  fulfilment.    .    .   A  complete 
and  valuable  repository  of  all  the  learning  as  to  ndlway  matters."— «8d<«r(2ay  lUvtm. 
"  As  far  as  wo  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented  the  profession  and  the  public  with  the  most  ample  information  to  be  foimd 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  how 
t*  work  it,  how  to  atttwsk  it  for  injury  to  person  or  property,  or  how  to  wlrd  it  up.** 
— Lav  Tima, 

RATES  AND  RATING.— Castle's  Practical  Treatise  on 
the  La^AT  of  Rating.  Second  Edition.  By  EDWABD 
JAMES  CASTLE,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

{In  the  prtu,) 
V  M9iandardJMwW<^h9at^hgpt%nS(oek,inlawealfafuiet^ 
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RATES  AND  RATINQ.~0(m«ni««d. 

Chambers'  La^w  relating  to  Hates  and  Hating  ; 
with  especial  reference  to  the  Powers  and  Duties  of  Bate-levying 
Local  AuthoritLes,  and  their  Officezs.  Being  the  Statutes  in  full 
and  brief  Notes  of  550  Oases.  By  G.  F.  OHAMBEBS,  Esq., 
Bazrister-at-Law.    Imp.  8yo.    1878.  Hedged  to  10«. 

RML  ESTATE. ~ Foster's  La^w^  of  JoMit  Ow^nership 
and  Partition  of  Heal  Estate.  By  EDWARD  JOHN 
FOSTER,  M. A.,  late  ol  Linoofai's  Inn,  BaiTister<«t-Lnw.  8vo. 
1S78.  10«.  6d 

4IEAL  PROPHRTYt— Gh^een-wood's  Heal  Property  Sta- 
tutes. Second  EditioD.  By  HARRT  GREENWOOD,  M.A., 
Esq.,  Banister-«t-Law.  {In  tke  pros.) 

Leake's  Elementary  Digest  of  the  Law  of  Pro- 
perty in  Land.— Containing :  Introduction.  Part  L  The 
Souzves  of  the  L»w.— Part  II.  O^tes  in  Land.  By  STEPHEN 
MARTIN  LEAKB,  Barrister-at-Lmr.    8to.    1874.  U  2s. 

Shearvsrood'a  Heal   Property. — ^A  Concise  Abridgment 
of  the  Law  of  Real  Property  and  an  Introduction  to  Conveyancing. 
Designed  to  fadlitate   the   subject   for    Students   preparing  for 
FiTamination  (incorporating  the. changes  effected  by  the  Convey- 
ancing Act).    By  JOSEPH  A.  SHEARWOOD,  of  Lincohi*s  Inn, 
EBq.,Bam8ter-at-Law.    Second  Edition.  Demy8vo.   1882.    7t.6<i. 
'  We  heartily  reoommend  the  work  to  s^dentB  for  any  ezamixiation  on  real  pro- 
pertv  and  conreyancfaig.  advising  il»Bm  to  read  It  after  a  peruaal  of  othflr  workm  and 
shortly  before  soinff  in  for  the  examination.  "--wLaw  Btudemts  JcmmaL 

"  A  very  uaeful  little  vrork,  particularly  to  «tudenta  Jiut  before  thdr  examination." 
•'^OUitoti't  Law  Nottt. 

'*'Ezeellently  adapted  to  its  ptupose,  and  is  in  the  present  edition  brought  well 
down  to  date.'— Xat0  Uagaeuu, 

'*  A  very  excellent  specimen  of  a  student's  manual"* — Lav  J(»ttma2,  May  80, 1882. 
'MUTill  be  found  useful  as  a  ttepping-stone  to  the  study  of  more  oompfehsoslve 
woKks."— low  nsM*. 

Shelford's  Real  Property  Statutes.— Ninth  Edition. 
By  T.  H.  CARBON,  Esq.,  Bairister-At-Law.  {In  thepreu.) 

Smith's  Heal   and   Personal    Property.— A  Com- 
pendinm  of  the  Law  of  Real  andPenKinal  Prc^perty,  primarily 
conmeoted  iiHth  Conveyancing.     Designed  as  «  second  book  for 
Students,  and  as  a  digest  of  the  most  nsefnl  Iftsrning  for  Practi- 
tioners.   By  JOSIAH  W.  SMITH,  B.C.L,  Q.C.     Sixth  Edition. 
(Enlarged,  and  embodying  the  alterations  made  by  the  recent  Sta- 
tutes.)   By  the  AUTHOR  and  J.  TRTJSTRAM,  LL.M.,  of  Ian- 
coin's  Inn,  Banister-at-Law.     2  vols.    8vo.    {Nearly  rtady,)    2L  2t. 
**  He  has  given  to  the  stodeot  a  book  which  he  may  read  orer  and  over  again  with  profit 
and  plessnre.*'— £<N0  Hnsi. 
"The  work  before  Q»will,'  we  think,  be  foand  «f  very  great  terrier to-ihe  psactitioner.'* 
StMHtont  JotmuU. 

REGISTRATION.— Bro'wne'8(G.Lathom)Parliamentary 
and  JMunicipal  Registration  Act,  1878  (41  &  42 
Vict.  c»p.  26);  with  an  Introduction,  No^,  and  Additional 
Forms.  By  O.  LATHOAi  BROWNE,  oft  the  Middle  T«asple,&q., 
GBarrister«t-Law.    12mo.    1878.  6s.  6d. 

Rogers.— Ftcfe  "<  JUections:" 

REGISTRATION    CASES.— Hop^rood      and      Coltman's 

Registration  Cases.— Vol.  L  (1868-1872).  iV«<,«.18«e"C4l£. 
Vol.  n.  (1878-1878).    Net,  21  lOi.  Call 
Coltman's  Registration  Cases.— Vol.  I.    Part  L  (1879 
—80.  JVrt,10i.  Part  11.(1880).  Nety9a.M,  Part IIL (1881).  Net, 9s. 
Part  IV.  (1882).    Net,  it, 
-««*  AU9tandardLaioWin-ksareJe«ptm8iode,inlawcdffemdMUr^ 
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ROMAN  LAW.-*Greene'8  Outlines  of  Roman  I^armr. 
Comnstrng  chiefly  of  «a  Aiudyafl  and  Sommftry  of  the  Institates. 
For  the  rue  tf  Stodenti.  By  T.  WHITCOMBE  OBEENE, 
BarriBter-ftt-Law.  Fonrth  Edition.  FoolBoapSvo.  1884.  7t.6d. 
Mears'  Student's  Gaius  and  Jufitinian.--Xhe  Text 
of  the  InstM^es  of  Guns  and  JnrtiiUMi,  The  TwelTe  Tables, 
and  the  CSTUl.  and  OXXYIL  Novele,  with  Intiednfition  and 
Txanolation  by  T.  LAMBERT  MEABS,  M.A.,  IiL.D.,  of  the  Inner 
Temple,  Baniiter.at-Law.    Post  Sva  1882.  18«. 

"The  translation  se«m8  to  be  carefully  done,  and  duplays  more  neatnan  and 

deganoe  than  is  usually  found  in  renderinoiB  of  Roman  le^kl  texts."— 1%«  I%im$, 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortobui's 
Institutes  of  Justinian,  indnding  the  History  and 
Genexalization  of  BoifAif  Law.  By  T.  LAMBERT  MEARS» 
M.A.,  ItluD,  Lend.,  of  the  Inner  Temple,  Bamster-at-Law. 
Publiihedby  permission  of  thekxUM.OrtoUm,  Post  8to.  Jl8Zj6.  12ff.6(i. 

Ruegg.— Fuic  "Justinian." 

Ryan's  Questions  on  RomanX-avT".  By  lieut. ^Colonel 
£.  H.  RYAN  (late  Rx)yal  Artillery),  Student*at-Law,  of  Lincofai's 
Inn.    Post  8vo.    1884.  3«.  M. 

RULES  OF  THE  SUPREME  COURT :  The  Supreme  Court 
Funds  Rules.  With  Introduction,  Notes,  Forms  of  Orders 
in  use  in  the  Chancery  Registrar's  Office,  other  Ptactioal  Forms,  and 
an  Index.  To  which  are  added  the  new  Order  as  to  Court  Fees, 
the  Rules  as  to  Examiners  of  the  High  Court.  By  H.  MUIR 
MACKENZIE,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
C.  ARNOLD  WHITE^Bsq.,  of  the  Inner  Ten^ple,  Barzister-at-Law. 
Demy  8m     1884.  8«.  (UL 

The  Rules  of  the  Supreme  Court,  188S  (official  copy). 

8ewed.  Net,  2s.  2dL 

Do.,  with  an  Index.  Byl£.D.  CHAJUHERS  and  M.  MUIR 

MACKENZIE,  JiB(^.,  BamstanMitJAw,  Editors  of  *' Wilson's 

Judicature  Acts."     Sewed.  Net,  49.  6(1. 

Do.     bound  in  limp  leather,'ne<,  Oi:;  interleaved,  net,  iOs.  6d» 

•^*  The  Index  may  be  had  separately.    Price  2«.  6d.  iwf. 

The   Rules   of   tihe  Supreme  Court,  1888.-^With 

Introduction,  References,  Notes,  and  Indeoc,  by  A.  R.  WHITE  WAT, 

M.A.,  of  the  Equity  Bar  and  MidUnd  Circuit.    Author  Of  "  Hints  to 

SoUcitors  "  and  '*  Bints  on  Practice.'*    Royal  12mo.     1883.    Is.  6d. 

"An  excellently  printed  edition  of  the  new  Bulee,  with  notes  containing  croas 

.references  and  stating  the  sources  of  iheB,viika."-~-S9UcUor9'  JoumcU. 

Woodfall's  Guide  to  the  Ne^w  Rules  and  Prac- 
tice.— Being  a  Synopsis  of  the  Rules  of  -the  Supreme  Court,  1883, 
with  Notes  aiid  Referenoes  to  Oases  overruled  and  illustrative.    By 
ROBERT  WOODFALL,  Barrister-at^Lsmr.  (Royal  12mo.  1888.   5s. 
**  A  poruBol  of  the  book  is  a  useful  pielude  to  the  study  of  the  Rules."— Xew  JemnuU. 

SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Es- 
tates  Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  .and  the  Settled 
Estates  Act  Orders.  1878,  with  Introduction,  Notes  and 
Forma  Third  Edition.  With  Axypendix  of  Rules  and  Forms  under 
the  Settled  Land  Act,  1882.  By  JAMES  W.  MIDDLETON, 
B.A.,  Barrister-at-Law.    Royal  12mo.     1882.  7s.  6<l. 

"  In  form  tho  book  is  very  simide  and  praetiad,  and  having  a  good  index  it  is  sure 
to  afford  material  assistance  to  every  practitioner  who  seeka  its  aid." — Lav  Journal. 
"  The  book  is  intended  for  the  legal  adviaer  and' equity  draftsnian,  and  to  these  it 
will  give  considerable  assistance." — Lom  Tfmu. 

"  The  best  manual  on  the  subject  of  settled  estates  which  has  yet  appeared.** 
\*  AU  standMrd  Law  Works  art  k^is^  Stocky  in  km  calf  and  atk^ 


28  STEVENS  AND  SONS'  LAW  PUBLICATIONS. 


SHERIFF  LAW.— Churchill's  Law  of  the  Office  and 
Duties  of  ihe  She  pi  ff,  with  the  Writs  and  Forms  relating 
to  the  Office.  Second  Edition.  By  CAMEHON  CHURCHILL, 
B.  A.,  of  the  Inner  Temple,  Barrister-at- Law.  DemySvo.  1882.  Hit. 

"A  very  complete  treatiae."—SolicUor«*  Journal. 

"  Under-sheriffs,  and  lawyers  generally,  will  find  this  a  iiseful  book."-  Lav  Mag. 

SHIPPING,— Boyid's  Merchant  Shipping  La'ws ;  being  a 
Consolidation  of  all  the  Merchant  Shipping  and  Faasenger  Acts  from 
181^4  to  1876,  indusiye ;  with  Notes  of  idl  the  leading  Rnglish  and 
American  Cases,  and  an  Appendix.  By  A.  C.  BOTD,  LL.B.,  Esq., 
Barrister- at-Law.    8to.     1876.  \l  5s. 

"  Ws  osn  reoommend  the  work  as  a  Tery  oiefti]  oompendiain  of  shipping  law.**— Zaar  fimm, 

Foard's  Treatise  on  the  La^w  of  Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOARD,  Bar- 
rister-at-Law.    Royal  8va    1880.  Half  calf ,  \U  1$. 

SLANDER.— Odgers.—Fuie ''  Libel  and  Slander." 

SOLICITORS.— Cordery's    La^w  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— With  an 

Appendix  of  Statutes  and  Rules.    By  A.  CORDERT,  of  the  Inner 

Temple,  Esq.,  Barriitter-at-Law.    Demy  Sto.    1878.  14t. 

"  Mr.  Cordery  writes  tersley  and  clearly,  and  displays  in  general  great  industry  and 

oare  in  the  coUoction  of  cases  '  ^Solicitot$'  Journal, 

Turner.— Fufe  "Vendors  and  Purchasers" 

AA^hite'way's  Hints  to  Solicitors. —Being  a  Treatise 
on  the  Law  relating  to  their  Duties  as  Officers  of  the  High  Court 
of  Justice;  with  Notes  on  the  Recent  Changes  affecting  the 
Profession;  and  a  vade  mecum  to  the  Law  of  Costs.  By  A.  R. 
WHITEWAY,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit 
Author  of  "Hints  on  Practice."    Royal  12mo.     1888.  6«. 

"  A  concise  treatise  of  useful  information." — Lam  IHmes, 

**  He  writes  tersely  and  practically,  and  the  cases  he  gives,  if  not  ezhaustiTe  of  the 
sul>Jscti  are  munerous  and  pithily  explained.  The  book  will  altogeliier  be  found  of 
great  inracUcal  value.**  -Lato  journal. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.- By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judges  of  the  High  Court  of  Justice 
(now  a  Lord  Justice  of  Appeal).  Second  Edition.  By  the  Author 
and  W.  DONALDSON  RAWLINS,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law,  M.A.    Royal  8vo.    1881.  1£.  16i. 

STATUTE  LAW — \A^ilberforce  on  Statute  Law.— The 
Principles  which  govem  the  Construction  and  Operation  ol  Statutes. 
By  E.  MTILBERFORCE,  Esq.,  Barrister-at-Law.     1881.  18t. 

STATUTES,  and  vkU  "  Acts  of  Parliament." 

Chitty's  Collection  of  Statutes  fk*om  Magna 
Charta  tol880.— AOoUeoUonof  BUtatMof  PraeticalUtility; 
arranged  in  Alphabetical  and  Chronological  order,  with  Notes 
thereon.  The  Fourth  Edition,  containing  the  Statutes  and  Cases 
down  to  the  end  of  the  Second  Session  of  uie  year  1880.  By  J.  M. 
LELY,  Esq.,  Barrister^^Law.  In  6  very  thick  Tola.  Boy»l  8to. 
(8,846  pp.)     1880.  122. 12f 

SupplemetUt  to  abotfe,  44  tb  45  Vict.  (1881).  8«.  45  dfc  46  VieL 
(1882).     16«.    46  d:  47  Via.     (1888).  14s. 

*.*  This  Edition  is  printed  in  larger  type  than  fonner  Sdltioni,  and 
with  inereaied  fiacilitiM  fior  Befsrenoe. 

\*  AUtUtftdardLawWorhtarekeptinStodk^inlmBeaXfundciktr^^ 
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STATUTES. 

**  It  is  needless  to  enlarge  on  the  value  of  "  Chitty's  Statutes  "  to  both  the  Bar  and 
to  solicitors,  for  it  ia  attested  by  the  expcprience  of  many  years.  It  only  remains  to 
point  out  that  Mr.  tidy's  work  in  bringing  up  the  collection  to  the  present  tkme  is 
aistinguished  bv  care  and  judgment. "—7^  TVmet. 

"  A  very  satisfactory  edition  of  a  time-honoured  and  most  valuable  work,  the  brusty 
guide  of  present,  as  of  former  Judges,  jurists,  and  of  all  others  connected  wiUi  the 
admlnistratiou  or  practice  of  the  lam.  —Juitiee  qfth4  Ptaoe, 

"  The  practitioner  has  only  to  take  down  one  of  the  compact  volumes  of  Chitty 
and  he  nas  at  once  before  him  all  the  legislation  on  the  subject  in  hand." — BolkUorM 
JotimtU. 

*' '  Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  wish  to  know  what  Aets 
are  in  foroe  with  reference  to  a  particular  subject  turn  to  that  head  in  '  Chitty/ 
and  at  once  find  all  the  material  of  which  they  are  in  quest.  Moreover,  they  axe, 
at  the  same  time,  referred  to  the  most  important  cases  which  throw  light  on  tlie 
subject." — Lam  Jomnuil. 

*Public  General  Statutes,  royal  8to,  issued  in  parts  And  in 

complete  Yolnmes,  and  supplied  immediately  on  publication. 
*  Printed  by  Her  Majesty's  ftinters,  and  Sold  by  Stxyins  &  Sons. 

SUMMARY  CONVICTIONS.— Highmore.—7Mi«  <* Inland  Bevenue 
Cases." 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions  under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibilily  of  convicting  Magi- 
strates and  their  Officers,  with  Forms.  Sixth  Edition.  By  W.  H. 
MACNAMARA,£sq.,Barnster.at-Law.  DemySvo.  1879.  12.4s. 
"  We  gladly  welcome  this  good  edition  of  a  good  book."— Si>{»ci(or«'  JounuU. 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Bules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLER, 
Esq.,  Barrister-at-Law.    Demy  8vo.    1880.  5f. 

**  We  think  this  edition  oTeiyUiing  that  coald  be  dtaind.'^-^Sfiefflild  Post. 
Wigram.—  Vide  "  Justice  of  the  Peace." 
TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.    Completely 
rearranged  and  thoroughly  revised.  Fourth  Edition.  By  EVELYN 
FREETH  and  ROBEKT  J.  WALLACE,  of  the  Legacy  and  Suc- 
cession Duty  Office.    Royal  12mo.   1881.  12«.  6(2. 
"  Contains  a  great  deal  of  practical  information,  which  la  likely  to  make  it  very 
useftil  to  solicitors."— Z<U0  Jommal. 

"  The  mode  of  treatment  of  the  sul^ect  adopted  by  the  authors  is  eminently  prso- 
tical.  "—SoKetton^  Journal. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  6.  ADDISON,  Ew}., 
Author  of  **  The  Law  of  Contracts.'*  Fifth  Edition.  Be-written. 
By  L.  W.  CAVE,  Em).,  M.A.,  one  of  Her  Majesty's  Coonsel 
(now  a  Justice  of  the  Hijgh  Court).    Royal  8vo.  1879.  12. 18t. 

"  As  now  presented,  tUs  Taloahle  treatise  mut  proTe  highly  acceptable  to  Judges  and 
the  profiBssion."— Huo  TJnm. 

**  Care's  '  Addison  on  Torts '  will  be  raeognlzed  as  an  indispensable  addition  to  erery 
lawyer's  Ubrar7."~I.atf  MagoMmt, 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with 
Notes.  Edited  by  W.  E.  BALX,  LL.D.,  Esq.,  Barrister^t-Law, 
Author  of  *'  Principles  of  Torts  and  Contracts.*'   Boyal  8to.     1884. 

21«. 

TRADE  MARKS.~Hardingham's  Trade  Marks:  Notes  on 

the  BritLsh,  Foreign,  and  Colonial  Laws  relating  thereto.    By  GEO. 

GATTON  MELHUISH  HABDDTGHAM,  Consulting  Engineer 

and  Patent  Agent.    Royal  12mo.    1881.  Net,  2s.  td. 
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so         sTEVsars  A3ga>  sons'  la.w  publications. 

TRADE   MARKS.-Oim/in««d. 

Sebastian   on  the   L^aw  of  Trade   Marks*— The 

Lemt  of  Trade  MaiiEB  and  their  BegiBtaration,  and  matien  coimeeted 

therewith,  including  a  chapter  on  Goodwill.   Together  with  Appea- 

dioea  oontalning  Preoedenta  of  Infonotiona,  &e; ;  The  Trade  IdMa 

Begifttration  Acta,  1875 — 7,  the  Bnlea  and  InBtractionB  thereunder; 

The  Merchandise  Marks  Act.  1862,  and  other  Statutory  enactmenta; 

The  United  Statea  Statute,  1870  and  1875^  the  Treatj  with  the 

:f  United  States,  1877  ;   and  the  Rules  and  Instructions  issued  in 

February,  1878.     With  a  copious  Index.     By  LEWIS  BOTD 

SBBASTIAN,RC.L.,M.A.,£8q.,Barrister-at.Law.  8to.  1878.  14a. 

"  The  Master  of  the  Rolls  in  Us  judgment  in  iSc  Palmer's  Trade  Marks,  said  '  He  was 

^lad  to  see  that  the  well-known  writer  on  trade  marks.  Mr.  Sobasttan,  had  taken  the 

same  -view  of  the  Act'  "^Tht  Times. 

*'  Mr.  Sebastiaa  has  written  the  ftUlest  aad  most  nethodical  book  on  trade  marks 
which  has  appeared  in  England  since  the  passiog  of  the  Trade  Maits  ReflstratioB 
Aota.**— fhufe  Marti. 

Sebastian's  Digest  of  Cases  of  Tk*ade  Mark, 
Trade  Name,  Trade  Secret,  Good>vill,  <Sbc.,  de- 
cided ia  the  Goorta  of  the  United  Kingdom,  India,  the  Colonies,  and 
the  United  States  of  America.  1^  LEWIS  BO  YD  SEBASTIAN, 
B.C.L.,  M.A.,  Eaq.,  Banister-at-fjaw.    8yo.    1879.  11  Is. 

*''A  digest  ^)«ibl6h  will  be  of  very  great  valoe  to  all  praotitloners  who  have  to  advise 
on  matters  connected  with  trade  marks.''-'AoiMMeiy  Jgrnnal. 

TRAMWAYS.— Sutton's  Tram'way  Acts  of  the  United 
Kingdom  ;  with  Notes  on  the  Law  and  Practice,  an  Introdoc- 
tion,  including  the  Proceedings  before  the  C<MKiimtCee8,  Deoisiona  of 
the  Referees  with  respeot  to  Loons  Standi,  and  a  Snmmaiy  of  the 
Principles  of  Tramway  Batiiag,  and  an  Appendix  containing  the 
Standing  Ordera  of  Parliament,  Bales  of  the  B6ard  of  Trade  relating 
to  Tramways,  &c.  Second  Edition.  By  HBNRY  SUTTON, 
B.A.,  assisted  by  BOBERT  A.  BENT7ETT,  BJL,  Barristera-at- 
Law.    DemySvo.    1888.  15«. 

"The  book  is  ezceedinglr  well  done,  and  csimot  fidS  not  only  to  be  tiw  standard 

work  on  its  own  subject^  but  to  tike  »  high  plaee  among  legal  •teK*-hoeks.'*—£a» 

JommM,  April  21, 188S 

TmAtS    FOR    MURDER    Bf    POISONING.— Browne     and 

Stewart.— Fids  "Poiaooa." 

TRUSTS  AND  TRUSTEES.— Godef^i'8  Digest  of  the 
Principles  of  the  La'w  of  Trusts  and  Trus- 
tees.—By  HBNRT  aOBEFBOI,  of  linooln'e  Inn,  Bm|h 
Banister-afLaw.    Joint  Author  of  **  Godefioi  and  Shortt'e  Law  of 

BaiWray  Oompabiss.^    DeMy  8vo.     1878.  U  It. 

**  As  a  digest  of  the  law,  Jft:  Godefrolte  work  merits  oommendation,  for  tiieawthor's 

statements  are  brief  and  clear,  and  for  his  statsments  he  refers  to  a  goodly  array  of 

authorities.    In  the  table  of  cases  the  references  to  the  several  contemporaneous 

reports  art  giren,  and  there  is  a  veiy  oopioos  isidex  to  sol^eots."— £«»  Jidumal. 

uses  —Jones  (W.  Hanbury)  on  Uses.— Sya    1862.       7f. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.^—A  Treetifleon  theLawand  Eiractioe  relating  to  Ten* 
don  and  PmchaMn  of  Seal  Estate.  By  J.  KEKKY  DART, 
Esq..  one  of  the  Six  Conveyancing  Cornish  of  the  B^gh  Oonrt  of 
Jmrtioe,  Cauaoery  Division.  Hfth  Edition.  By  tha  AUTHOB 
and  WILLIAM  BABBBB,  Eeq,  Bittastei^«tX«Mr.  2vqIsl  Boyal 

8wM    1896.  9kl9t.^ 

*<  A  stsndard  work  like  llr.  Darfslsbsyoiid  all  pmlsscf^ms  law  < 
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VENDORS   AND  PURCHASCRS.-COm^imiaI. 

Turner's   Duties  of  Solicitor'  to   Client    as>  to 

Sales,  Purchases,  and  Mortgages  of  Land.    By 

EDWAKD  F.  TIJBNBR»  Solicitor,  Leeturer  on  BmI  Propn^  a&d 

CoDTeyaneing,  and  one  of  the  Awiitant  BxMSinen  for  Honowf  to 

the  Ineorponited  Lwir  Society  for  1882^.  Demy  8vo.  1888.   10ft  6d. 

''HJslectores-arefullof  thought  and  aocmmey,  th«y««  lucid  In  oxpositiou,  and 

what  U  mora,  though  unfortunately  rare  in  law  worica,  attractiye  in  thoir  sl^la  and 

oompoaition.'' — Law  MagathfUf  November,  1888. 

**A  careful  penuai  of  these  lectures  cannot  ftdlto  be  of  great  advaatin  to 
studeaia,  and  mora  particularly,  we  think,  to  young  practiaing  eolioitori."— XMsneiet. 

VOLUNTEER  LAW — A  Manual  of  the  I^aw  regulating 

the  Volunteer  Forces.— By  W.  A.   BUBN  and  W.  T. 

BAYMOND,  Esqrs.,  BarritterB-at-Law,    and  Captaina    in  H.2C. 

Volunteer  Forces.    Royal  12mo.    1882.  Ntt,  2f. 

WILLS.— Theobald's  Concise  Treatise  on  the  La^w^  of 

^A/^ills.— Baeoad    Editim.      By    H.    a    THEOBALD,   Eaq., 

Baniiter-ai-Law.    Demy  8ya     1881.  12.  4«. 

"Mr.  Theobald  hae  certainly  siYen  oTideooa  of  eataaihra  favesUgatlon,  oonadantAona 

labear,  and  clear  ezpoeiUoa.'*— Zow  ifo^ociat. 

**A  book  of  great  ability  and  Taloe.    It  bean  on  erery  page  traoev  of  eare  and  Maad 
jndflBenk    Ik  is  oertafai  to  prOTS  of  great  praotical  aseftunesi.'*    flMfctforf*  JamrmuU 

'*Hia  anangemeat  being  goad,  and  hla  staMBem  ot  the  sflect  of  the  dertriaat  bdng 
elear,  bis  woit  osnnot  fail  to  be-of  piaatioal  nOlity."— Ims  Tbmm. 

^A/^eaver*s  Precedents  of  Wills. — A  collection  of  con- 
ciae  PraoBdents  of  Wills,  with  Introdnction,  Notes,  and  an  Appendix 
of  Statates.      By  ChairU9  Weaver,  B.A.    Post  8vo.     1882.  5«. 

WRECK  INQUIRIES^Murton's  Law  and  Practice  rela- 
ting to  Formal  Investigations  in  the  United 
Kingdom,  British  Possessions  and  before 
Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' 
Officers.  With  an  Introduction.  By  WALTER  MTTBTON, 
Solicitor  to  the  Board  of  Trade.    DemySro.    1884.  24«. 

WROWGS^Addison— Fids  '^orta.^' 

Ball.— "Leading. Cases,"  vide  *< Torts.' 


»» 


:E^Bi:E>03^a73> — A  livrge  sUxk  new  (md' aecondrhand. 
Prices  an  application. 

:BXlsrsDTisrc3-. — Scsecvied  in  the  best  maTtner  at  mode- 
rate prices  cmd  wUk  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Offloe  Patterns,  at  Offlce  Prices. 

—The  Publishers  of  this-  Goto- 


logue 


Acts  of  Parliament  (indudmg  PubUo  and  Hoeat)^ 
and  can  sv^pply  single  copies  commencing  fr^m 
a  very  early  period. 

vr:ALX.TTA'riOJTg,_^Qy  Probate,  Partnership,  or 
other  purposes^ 


STEVENS  &  SONS'  ANNOUNCEMENTS  OF 

NEW  WORKS   AND  NEW  EDITIONS 

Local  and  Municipal  Government.— By  (7.  Norman 
BaiaJgeUe  and  Geo.  Humphrey i,  Esqre.,  BArristen-at-Law.  {In  the  press. ) 

Chitty's  Archbold's  Practice  of  the  Queen*s  Bench 
Division  of  the  High  Court  of  Justice  in  Civil 
Proceedings,  inclading  Appeals  to  the  Court  of  Appeal  and 
Uotise  of  Lords.  Fourteenth  Edition.  ReTised  and  adapted  to  the  New 
Practice.  By  Thos.  WUlet  C%t(<y,  Esq.,  Barristerat-Law.  (Inthepreu.) 

Ever<sst  and  Strode's  L.a>v  of  Estoppel.— By  Lancelot 
FeQding  Everett^  M.A.,  LL.M.,  and  Edmund  Strode,  M.A.,  Esqrs., 
Barristers-at-Law.  {Nearly  ready.) 

Chitty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 
House  of  Lords.  With  a  selection  of  Irish  Cases,  from  the  earliest 
period.  The  Fourth  Edition,  wholly  revised,  reclassified  and  brought 
down  to  the  date  of  publication  by  William  Frank  Jones,  B.C.L.,  M.A., 
and  Htnry  Edward  Hirst^  B.C.L.,  M.  A.,  both  of  Lincoln's  Inn,  Esqrsi, 
Barristers-at-Iiaw.    In  5  or  6  vols.  ( Vol,  II.  nearly  ready.) 

Fisher's  Digest  of-  Reported  Decisions  in  all  the 
Courts,  "With  a  Selection  from  the  Irish;  and 
references  to  the  Statutes,  Rules  end  Orders  of  Courts  from  1756 
to  1883.  Compiled  and  arranged  by  John  Mews,  assisted  by  C.  M\ 
Chapman^  H,  H.  W,  Sparham  and  A.  U,  Todd,  Esqrs.,  Barristers- 
at-Law.  {In  the  press.) 

A  Digest  of  Cases  Over-ruled,  Dissented  from.  Questioned, 
Disapproved,  Distinguished,  and  Specially  Considered  by  the  English 
Courts,  from  1756  to  1884.  Arranged  in  alphabetical  order  of  their 
subjects,  togetJier  with  Extracts  from  the  Judgments  delivered 
thereon,  and  a  Complete  Index  of  the  Cases.  By  C.  W.  Mitcalfe  Dale 
and  Rudolf  C.  Lehmann,  of  the  Inner  Temple,  Esqrs.,  Barristers-at- 
Law.     Forming  a  Supplement  to  the  above  icorks.  {In  preparation.) 

Greenwood's  Real  Property  Statutes.— Second  Edition. 
By  J^arry  ti^reenmml,  M.A.,  Esq.,  Barrister-at-Law.  {In  (he  preu.) 
Haynes'  Student's  Leading  Cases.— Being  some  of  the 
Principal  Decisions  of  the  Courts  in  Constitutional  Law,  Common 
Law,  Conveyancing  and  Equity,  Probate,  Divorce,  Bankruptcy,  and 
Criminal  Law.  With  Notes  for  the  use  of  Students.  Second  Edition. 
By  John  F.  Haynes,  LL.D.  {In  the  press.) 

Hindmarch  on  the  Law  of  Patents  for  Inventions. 
Second  Edition.  By  E.  Macrory,  and  /.  C.  Oraham,  Esqrs.,  Barristers- 
at-  Tiaw.  {In  prepareUion,) 
Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial 
of  Actions  at  Nisi  Prius.— Fifteenth  Edition.  By  Mawrict 
Powell,  Esq.,  Barrister-at-Law.  {In  the  press.) 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Crimi- 
nal Cases.— Tenth  Edition.     By  H&race  Smith,  Esq.,  Barrister- 
at-Law.     Royal  12ma  (Jin  the  press.) 
Sebastian  on  the  Law  of  Trade  Marks.— Second  Edition. 
By  L,  B.  Sthaatian,  Esq.,  Barrister-at-Law.                    {Nearly  ready,) 
Slater's   Law   relating   to   Copyright   and   Trade 
M arks.  —By/. Hubert SUUer, Esq., Baninterat-Law.  {Nearly ready. ) 
Smith's  Treatise  on  the   Law  of  Negligence,  with 
an  Introduction  and  Note      Second  Edition.      By  Horace  Smith; 
B.  A.,  Esq.,  Barrister-at-Law,  Becorder  of  Lincoln,  Editor  of  "  Addison 
on  Contracts.'*                                                                    {Nearly  ready.) 
Smith's  Real  and  Personal  Property.— By  Josiah  W, 
Smith,  B.C.L.,  Q.C.     Sixth  Edition.    By  iht  Author  and  /.  Trustram^ 
LL.M.,  of  Lincoln's  Inn,  Barrister-at-Law. {Nearly  ready. \ 
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The  Pocket  Law  Lexicon  —Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  English,  Scr»toh  and  Roman  I^w,  to  which  is  added  a 
complete  IJst  of  I-aw  Reports,  with  their  Abbreviations.     S^c-'nd  Editii>n.     Revised 
and  EnUrged.      By  HENRY  O.   RAWSON,  B.A.,  of   the  Inner  Temple,  Esq.,  ! 
Barrister-at-I^w.    Fcap.  8ro.     1884.    Price  df.  6d.  limp  binding. 

*'  h.  wonderful  little  Ictral  Dictionanr,"— //irffl->,jf  ur'j  Lair  Studmls'  Journal.  \ 

*'  A  Tcry  handy,  complete  and  useful  little  viork."— Saturday  Eariat. 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chan- 
cery Divisions  and  of  the  Court  of  Appeal ;  based  on  the  Rules  of  the  Sopreioe 
Conrtf  1883,  with  an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use 
of  Students.  By  T.  BATEMAN  NAPIER,  Esq.,  Banuter-at-Law.  Demy  8i*o. 
1884.    Price  10«.  cloth. 

Bedford's    Student's    Guide    to   the    Ninth    Edition    of 

Stephen's  New  Commentaries  on  the  Laws  of  England.  Third  Edition.  By  E.  H. 
BEDFORD,  Esq.,  Solicitor.    Deviy  8w.     18S4.     Price  Is.  6d.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

By  W.  SHIRLEY  SHIRLEY,  M.A.,  B.C.L..  Esq..  Barrister-at-Law.  Second 
Edition.  With  a  Sketch  of  some  of  the  prinoipal  Changes  introduced  by  the  Bulei 
of  the  Supreme  Court,  1883.    Demy  8 w.     1883.     Price  Iha.  cUth. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales*  Purchases,  i 

and  Mortgages  of  Land.     By  EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real  , 
Property  and  Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to  the  ' 
Incorporated  Law  Society  for  1882-.3.     {Published  by  permission  qf  the  Incorporated 
Law  Society).    Demy  81*0.    1883.    Price  10s.  6d.  cloth.  j 

Browne  and  Theobald's  Law  of  Bailway  Companies.— | 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies.    With 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye- Laws,  and  Standing  : 
Ordera  of  the  House  of  Commons.     By  J.  H.  BALFOUR  BROWNE,  Registrar  to  i 
the  Railway  Commissioners ;  and  H.  S.  THEOBALD,  Esqrs.,  Barriaters-at-Iiaw.  ' 
In  1  vol.,  Demy  8vo.    1881.    Price  11.  \2s.  cloth,  1 

"Contains  in  a  very  concLse  form  the  whole  law  of  railways."— ZJU  Times.  I 

The  Factors'  Acts  (1823  to  1877);   with  an  Introduction  ! 

and  Explanatory  Notes.  By  HUGH  FENWICK  BOYD  and  ARTHUR  BEILBY  1 
PEARSON,  of  the  Inner  Temple,  Esqrs,  Editors  of  "Benjamin's  Treatise  on  the  I 
Sale  of  Personal  Property."    Royal  12mo.    1884.    Price  Ss,  cloth. 

Carter's  Corrupt  and  Illegal  Practices  Prevention  Act^  1883. 

With  Notes  and  an  Index.  Edited  by  JOHN  CORRIE  CARTER,  Esq.,  Recorder  of 
Stamford.  Forming  a  Supplement  to  "  Rogers  on  Elections."  Royal  12ino.  1883. 
Price  5s.  doth, 

Amos  and  Ferard's  Law  of  Fixtures  and  other  Property 

partaking  both  of  a  Real  and  Personal  Nature. — Third  Edition.  Revised  and 
adapted  to  the  prest^nt  state  of  the  Law  (including  the  Agricultaral  Holdings  Act, 
1883).  By  CHARLES  AGACE  FERARD  and  WALWORTH  HOWLAND 
ROBERTS,  Esqrs.,  Barristers-at-Law.    Demy  8vo,    1883.    Price  18s.  cloth. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity. 

Illustrated  by  the  Leading  Decisions  thereon,  for  the  use  of  Students  and  Prae- 
titioners.  By  H.  ARTHUR  SMITH,  M.A..  LL.B.,  of  the  Middle  Temple,  Esq., 
Barrister-at«Law.    Demy  8vo.    1882.    Price  20s.  cloth. 

**  We  must  again  state  our  opinion  that  this  is  a  really  remarkable  book,  containing  in  a  reason* 
able  space  more  information,  and  that  better  arranged  and  conveyed  than  almost  any  other  law 
book  of  recent  times  which  has  come  under  our  rxotice.**— Saturday  Review. 

Reports  of  Trials  for  Murder  by  Poisoning;  by  Prussic  Acid, 

Strychnia,  Antimony,  Arsenic,  and  Aconitine ;  including  the  trials  of  Tawell,  W. 
Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard,  Smethurat,  and  Dr.  Lamson.  With 
Chemical  Introduction  and  Notes  on  the  Poisons  used.  By  6.  LATHOM 
BROWNE,  of  the  Midland  Circuit,  Barrister<at-Law,  Author  of  "Narratives  of 
State  Trials  in  the  Nineteenth  Century,"  and  C.  G.  STEWART,  Senior  Assistant  in 
the  Laboratory  of  St.  Thomas's  Hospital.  Associate  of  the  Royal  College  of  Science, 
^^  Dublin ;  and  of  the  Society  of  Public  Analysts.  Demy  8vo.  1888.    Price  I2s.  6d,cloth,  ^. 
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The  Pocket  Law  Lexicon  —Explaining  Technical  Words,  i 

Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law,  to  which  is  added  a  i 

complete  List  of  I^aw  Reports,  with  their  Abbreviations.     Sccovd  Edition.     Revised  I 

and  Enlarged.  By  HENRY  O.  RAVVSON,  B.A.,  of  the  Inner  Temple,  Esq.,  i 
Barrister-at-Law.    Fcap.Qvo.    ISS-X.    rHceQs.  6ii.  limp  binding. 

••  A  wondeiful  little  Icflral  Dictionary." — Indrrninur'n  law  StudetUs'  Journal.  ; 

*'  A  very  handy,  complete  and  useful  little  work."— Sa*«rday  Review.  i 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chan- 1 

eery  Divisions  and  of  the  Conrt  of  Appeal ;  based  on  the  Rules  of  the  Supreme  ' 
Court,  1888,  with  an  Appendix  of  Questions  on  the  Practice,  and  intended  for  the  use  ' 
of  StudenU.  By  T.  BATEMAN  NAPIER,  Esq.,  Barrister-atLaw.  Demy  8vo.  ' 
1884.    Price  10s.  doth.  , 

Bedford's    Student's    Guide    to   the    Ninth    Edition     of' 

Stephen's  New  Commentaries  on  the  Laws  of  England.  Third  Edition.  By  E.  H.  i 
BEDFORD,  Esq.,  Solicitor.    Demy  8vo.     188-4.    Price  7s.  6d.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.  > 

By  W.   SHIRLEY  SHIRLEY,  M.A.,  B.C.L.,   Esq.,  Bjirrister-at-lAw.       Second  \ 
Edition.    With  a  Sketch  of  some  of  the  principal  Changes  introduced  by  the  Rules 
of  the  Supreme  Court,  1883.    Demy  8i'o.     1883.    Price  15i*.  cloth.  i 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchasesy  ' 

and  Mortgages  of  Land.  By  EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real  | 
Property  and  Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to  the  ■ 
Incorporated  Law  Society  for  1882-3.  {Published  by  permission  (/  the  Incorporated  i 
Law  Society).    Demy  8vo.    1883.    Price  10s.  6d.  cloth. 

Browne  and  Theobald's  Law  of  Bail  way  Companies. —  j 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies.     With  ■ 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-Laws,  and  Standing 
Orders  of  the  House  of  Commons.     By  J.  H.  BALFOUR  BROWNE,  Registrar  to  I 
the  Railway  Commissioners;  and  H.  S.  THEOBALD,  Esqrs.,  Barristers-at-Law.  ' 
In  1  vol.,  Demy  8vo.    1881.    Price  11.  128.  cloth.  j 

"  Contains  in  a  very  concise  form  the  whole  law  of  railways."— rA«  Tima.  \ 

The  Factors'  Acts  (1823  to  1877);   with  an  Introduction  j 

and  Explanatory  Notes,  By  HUGH  FENWICK  BOYD  and  ARTHUR  BEILBY  ) 
PEARSON,  of  the  Inner  Temple,  Esqrs,  Editors  of  "Benjamin's  Treatise  on  the  i 
Sale  of  Personal  Property."    Royal  12mo.    1884.    Price  6s.  cloth,  I 

Carter's  Corrupt  and  Illegal  Practices  Prevention  Act^  1883. 

With  Notes  and  an  Index.  Edited  by  JOHN  COBRIE  CARTER,  Esq.,  Recorder  of 
Stamford.  Forming  a  Supplement  to  "  Rogers  on  Elections."  Royal  12mo.  1883. 
Price  5i.  clothe 

Amos  and  Ferard's  Law  of  Fixtures  and  other  Property 

partaking  both  of  a  Real  and  Personal  Nature. — Third  Edition.  VLevised  and 
adapted  to  the  present  state  of  the  Ijaw  (including  the  Agricultural  Holdinss  Act, 
1888).  By  CHARLES  AGACE  FEBARD  and  WALWORTH  HOWLAND 
ROBERTS,  Esqrs.,  Barristers-at-Law.    Demy  8vo.    1883.    Price  18s.  cloth. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity, 

Illustrated  by  the  Leading  Decisions  thereon,  for  the  use  of  Students  and  Prac- 
titioners.  Bv  H.  ARTHUR  SMITH,  M.A..  LL.B.,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    Demy  Svo,    1882.    Price  20s.  cloth. 

**  We  must  again  state  our  opinion  that  this  is  a  really  remarkable  book,  containing  in  a  reason- 
able space  more  information,  and  that  better  arraui^ed  and  convoyed  than  almost  any  other  law 
book  of  recent  times  which  has  come  under  our  notice." — Saturday  Revitw. 

Reports  of  Trials  for  Murder  by  Poisoning;  by  Prussic  Acid, 

Strychnia,  Antimony,  Arsenic,  and  Aconitine ;  including  the  trials  of  Tawell,  W. 
Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard,  Smethurst^  and  Dr.  Lamson.  With 
Chemiod  Introduction  and  Notes  on  the  Poisons  used.  By  G.  LATHOM 
BROWNE,  of  the  Midland  Circuit,  Barrister-at-Law,  Author  of  "NarratiTes  of 
State  Trials  in  the  Nineteenth  Century,"  and  C.  G.  STEWART,  Senior  Assistant  in 
the  Laboratory  of  St.  Thomas's  Hospital.  Associate  of  the  Bo3ral  College  of  Science, 
Dnblin ;  and  of  Uie  Society  of  Public  Analysts.  Demy  8vo.  1888.    Price  I2s.  6d,cloth.^^ 
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STEVENS  AND  SONS,  119,  OHANOERY  LANE,  LONDON,  W.O. 

Addison's  Treatise  on theLawof  Contracts,— ^i^A^A  Edition. 

By  HORACE  SMITH,  Esq.,  Barri8ter.at.Law,  Recorder  of  Linooln.    Author  of 

*•  The   Uw  of  Neeligenoe,"  Ac.     Royal  Svo,    1883.    (1600  pp.)     PHce  21,  10ft.  cloth, 

"  To  the  present  editor  mnit  be  given  all  praise  whieh  untiring  industry  and 

intelligent  research  ean  command.    He  has  presented  the  profession  with  the 

law  brought  down  to  the  present  date,  clearly  and  fully  statad." — Law  Timet, 

Macdonell's  Law  of  Master  and  Servant,— Part  I,  Common 

Law.    Part  II,  SUtute  Law.    By  JOHN  MACDONELL,  M.A.,  Esq.,  Barrister-at- 
liaw,  of  the  South  Eastern  Circuit.    Bemy  %vo,    1883.     Vrice  \l,  5».  cloth. 
**  A  work  which  will  be  of  real  value  to  the  piactitioner." — Law  Timet, 

Precedents  of  Bills  of  Costs  in  the  Chancery^  Queen's  Benchy 

Probate,  Divorce,  and  Admiralty  Divisions  of  the  High  Court  of  Justice,  in  Con- 
vev'aucing ;  the  Crown  Office ;  Lunacy ;  Arbitration  under  the  Lands  Clauses  Con- 
solidation Act;  the  Mayor's  Court,  London;  the  County  Courts ;  the  Privy  Council ; 
and  on  Passing  Residuary  and  Succession  Accounts;  with  Scales  of  Allowances, 
llulcs  of  Court  relating  to  Goats,  Forms  of  Affidavits  of  Increase,  and  of  Objections 
to  Taxation.  Fourth  Edition.  By  WM.  FRANK  SUMMERHAYS  and  THOBNTON 
TOOGOOD,  Solicitors.  Royal  8ro.  1884.  PHce  28«.  cloth. 
"On  looking  through  this  book  we  are  btruck  with  the  minuteness  with  which  the  rests  are 
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ennmeratod  under  each  heading,  and  the  '  Table  of  Contents '  shows  that  no  subject-matter  has 
been  omitted." — Lavj  Journal. 

Russell's  Arbitration   and  Award. —  A  Treatise  on  the 

Power  and  Duty  of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards.  With 
an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration.  By  FRANCIS 
RUSSELL,  Esq.,  M.A.,  Barrister-at-Law.  8ixth  Edition.  By  the  AUTHOR  and 
HERBERT  RUSSELL,  Esq.,  Barrister-at-Law.  Royal^oo,  1882.  Price  11.16s. 
"  This  edition  may  bu  commended  to  the  profession  as  comprehensive,  accurate  and  practioil." — 
Solicitors'  Journal,  January  13,  1883. 

Fithian's  Bills  of  Sale  Acts,  1878  and  1882 :  with  on  In- 

troduction  and  Explanatory  Notes,  showing  the  changes  made  in  the  Law  with  respect 
to  Bills  of  Sale,  together  with  an  Appendix  of  Precedents,  Rules  of  Court,  Forms 
and  Statutes.  Second  Edition.  By  EDWARD  W.  FITHIAN,  Esq.,  Barrister. 
at-Law  (Draftsman  of  the  Bill  of  1882).    Royal  12nio.    1884.  Price  6s.  cloth. 

Smith's  Married  Women's  Property  Act,  1882;  with  an 

Introduction  and  Critical  and  Explanatory  Notes,  and  Appendix  containing  the 
Married  Women's  Property  Acts,  1870  and  1874,  Ac.    Second  Edition,    By  H. 
ARTH UR  SMITH.  Esq. ,  Barrister-at-Law.    Royal  l2mo,    1884.    Price  6s.  cloth. 
'*  A  careful  and  usefid  little  treaUse    .    .    .    condse  and  well  arranged."— <8o<itfi(or<'  Journal, 

Sichel  and  Chance's  Discovery. — The  Law  relating  to  In- 
terrogatories, Production,  Inspection  of  Documents,  and  Discovery,  aa  well  in  the 
Superior  as  in  the  Inferior  Courts,  together  with  an  Appendix  of  the  Aots,  Forms  and 
Orders.  By  WALTER  S.  SICHEL,  M.A,  and  WILLIAM  CHANCE,  M.A.,  Esqps., 
Barristers-at-Law.  Demy  8vo.  1883.  Price  12^.  cloth, 
"  The  work  will  we  think  be  very  useful  in  practice,  and  may  be  confidently  recommended  for 
use  in  judges'  chambers."— Z>ai0  TimeSt  April  4,  18S8. 

Whiteway's  Hints  to  Solicitors. — Being  a  Treatise  on  the 

Law  relating  to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  with  Notes  on 
the  Recent  Changes  affecting  the  Profession;  and  a  vade  mecum  to  the  Law  of 
Costs.  By  A.  R.  WHITEWAY.  M.A.,  of  the  Equity  Bar  and  Midland  Circuit. 
Author  of   "  Hints  on  Practice.'^     Royal  l2mo,     1883.    Price  6s.  cloth. 

Humphry's  Common  Precedents  in  Conveyancing;  to- 
gether with  the  Conveyancing  Aots,  1881—82,  and  the  Settled  Land  Act,  1882,  and 
other  Acts  to  which  the  Precedents  have  been  adapted,  with  an  Introduction  and 
Notes.  Second  Edition.  By  HUGH  M.  HUMPHRY,  M.A.,  Barrister-at-Law. 
Demy  Svo.  1882.  Price  12s.  6d.  cloth. 
'*  A  work  that  we  think  the  profeasiun  will  appreciate.** — Law  Timett  December  23, 1883. 

Theobald's  Concise  Treatise  on  the  Law  of  Wills.— By 

H.  S.  THEOBALD,  Eiq.,  Barrbter-at-Law.    Second  Edition.    Demy  Svo.    1881. 
Price  11,  45.  cloth, 
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